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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED   for  Writ  of  Habeas  Corpus. 

Order  Extending  Time  to  Prepare  and  File  Tran 

script  on  Appeal. 

Good  cause  being  shown  therefor  from  the  affi- 
davit and  of  the  said  Ernest  C.  Reed  and  his  exam- 
ination before  the  Court,  IT  IS  HEREBY 
ORDERED  that  the  time  for  preparing  and  filing 
the  Transcript  on  Appeal  in  the  above-entitled  matter 
be  and  the  same  is  hereby  extended  ten  days  from 
the  date  hereof,  to  wit,  to  and  including  Thursday, 
January  28, 1915. 

January  18,  1915. 

BLEDSOE,  Jr., 
Judge. 

FCC :  MGC. 

[Endorsed] :  No.  899 — Crim.  In  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  In  the 
Matter  of  the  Application  of  Ernest  C.  Reed,  for 
Writ  of  Habeas  Corpus.  Order  Extending  Time  to 
Prepare  and  Pile  Transcript  on  Appeal.  Piled  Jan. 
18,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  P.  P. 
Green,  Deputy. 
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Names  and  Addresses  of  Attorneys. 

For  Petitioner  and  Appellant : 

Messrs.  COLLIER,  SHELTON  &  SCHLEGEL, 
811  H.  W.  Hellman  Building,  Los  Angeles, 
California. 
For  Respondents  and  Appellees : 

PERCY  V.  HAMMON,  Esq.,  Deputy  District 
Attorney  of  Los  Angeles  County,  Los  An- 
geles, California;  and 

C.  A.  STUTSMAN,  Esq.,  903  California  Build- 
ing, Los  Angeles,  California.     [3*] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  899— CRIM. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED,  for  a  Writ  of  Habeas  Corpus.     [4] 

In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED,  for  a  Writ  of  Habeas  Corpus. 

Petition  for  Writ. 
To  the  Hon.  BENJAMIN  F.  BLEDSOE,  Judge  of 
the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division : 
The    Petition    of    Ernest    C.    Reed,    respectfully 
shows:  That  Ernest  C.  Reed  is  imprisoned,  detained, 

*Page-iiumber  appearing  at  foot  af  page  of  original  certified  Record. 
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confined  and  restrained  of  his  liberty  by  C.  E.  Se- 
bastian as  Chief  of  Police  of  the  city  of  Los  Angeles 
in  said  county,  and  by  Patrick  J.  Phelan,  an  agent 
of  the  Governor  of  the  State  of  Iowa,  at  Los  Angeles, 
in  the  County  of  Los  Angeles,  in  the  State  of  Califor- 
nia; that  the  said  imprisonment,  detention,  confine- 
ment and  restraint  are  illegal ;  and  that  the  illegality 
thereof  consists  in  this,  to  wit:  that  said  Ernest  C. 
Eeed  is  restrained  of  his  liberty  by  the  said  C.  E.  Se- 
bastian as  Chief  of  Police  of  the  city  of  Los  Angeles 
and  said  Patrick  J.  Phelan  as  such  agent  of  the 
Governor  of  the  State  of  Iowa,  under  and  by  virtue 
of  a  certain  demand  for  the  extradition  of  the  said 
Ernest  C.  Eeed  by  the  Governor  of  the  State  of  Iowa 
founded  upon  an  illegal  indictment  by  the  Grand 
Jury  of  Scott  County,  Iowa,  and  a  writ  of  rendition 
issued  thereon  for  the  apprehension  of  said  Ernest 
C.  Eeed  by  the  Honorable  Hiram  W.  Johnson,  Gover- 
nor of  the  State  of  California;  that  affiant  is  in- 
formed and  believes  and  upon  such  information  and 
belief  alleges  the  fact  to  be  that  true  copies  of  all  of 
the  papers,  pleadings,  files,  affidavits,  certificates  and 
all  other  documents  presented  to  the  Hon.  Hiram  W. 
Johnson  as  Governor  of  the  State  of  California,  or  to 
any  one  lawfully  acting  in  [5]  his  place  and  stead 
by  the  State  of  Iowa  or  the  Governor  thereof  or  any 
of  its  or  his  agents,  for  the  purpose  of  procuring 
from  said  Governor  of  the  State  of  California,  or  his 
lawfully  authorized  representative,  the  writ  of  ren- 
dition hereinabove  mentioned,  are  attached  hereto 
as  pages  2  to  16  inclusive  of  Exhibit  ^^A"  hereto  at- 
tached and  made  a  part  hereof  and  that  no  other 
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papers,  certificates,  documents,  pleadings  or  files 
were  presented  to  or  used  or  acted  upon  therein  by 
said  Governor  of  the  State  of  California,  or  Ms  law- 
fully authorized  representative ;  that  said  imprison- 
ment and  detention  of  the  said  Ernest  C.  Reed  by  said 
officers  is  illegal  for  the  following  particular  reasons : 

I. 

That  said  requisition  or  demand  of  the  Governor  of 
the  State  of  Iowa  is  wholly  insufficient  to  authorize 
or  empower  the  said  State  of  Iowa  to  ask  for  the  ex- 
tradition of  the  said  Ernest  C.  Reed  from  the  State 
of  California  or  to  justify  said  request  or  to  cause 
him  to  be  extradited  from  the  State  of  California  to 
the  State  of  Iowa,  and  is  wholly  insufficient  to 
support  or  justify  such  request  or  warrant  extradi- 
tion thereunder  for  the  following  reasons,  to  wit : 

(a)  That  said  indictment  upon  which  the  same 
is  based,  a  true  copy  whereof  is  attached  hereto  as 
pages  5,  6,  and  7,  of  Exhibit  ^^A"  hereof  and  made  a 
part  hereof,  purporting  to  have  been  filed  in  the 
District  Court  of  the  County  of  Scott,  State  of  Iowa, 
on  September  25,  1914,  is  wholly  insufficient  as  an 
indictment  in  the  following  particulars,  to  wit : 

1.  That  it  does  not  state  facts  sufficient  to  con- 
stitute a  public  offense  or  crime  or  to  charge  the  said 
Ernest  C.  Reed  with  any  crime  or  public  offense. 

2.  That  it  does  not  appear  from  said  indictment 
that  the  said  Asaph  Sergeant  was  defrauded  in  any 
manner  or  thing  whatsoever.     [6] 

3.  That  it  does  not  appear  that  the  property  al- 
leged as  having  been  obtained  from  said  Ernest  C. 
Reed  was  of  any  value  whatsoever. 
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4.  That  there  is  no  such  crime  as  the  crime  of 
false  pretenses  known  to  the  laws  of  the  State  of 

Iowa. 

5.  That  it  cannot  be  ascertained  therefrom 
whether  said  indictment  seeks  to  charge  the  crime  of 
cheating  by  false  pretenses  or  the  crime  of  felony. 

6.  That  it  cannot  be  determined  therefrom 
whether  the  said  Asaph  Sergeant  intended  to  part 
with  the  title  of  said  property  or  thing. 

7.  That  it  cannot  be  ascertained  therefrom  what, 
ff  anything,  the  said  Asaph  Sergeant  was  to  receive 
for  the  property  alleged  to  have  been  obtained  by  the 
said  Ernest  C.  Reed,  and  therefore  does  not  contain  a 
material  part  of  the  transactions  and  representa- 
tions. 

8.  That  it  does  not  appear  therefrom  from  the  al- 
leged representation  made  by  the  said  Ernest  C.  Reed 
at  what  period  of  time  the  real  property  in  said  in- 
dictment described  was  free  and  clear  of  incum- 
brances, nor  when  the  said  Ernest  C.  Reed  owned  the 
property. 

9.  That  it  further  affirmatively  appears  that  the 
alleged  representation  as  to  warranty  was  only  to  be 
performed  in  the  future  and  therefore  promissory, 
and  was  not  of  a  past  or  existing  fact. 

10.  That  the  allegation  in  said  indictment  con- 
tained to  the  effect  that  said  Ernest  C.  Reed  could 
not  warrant  the  premises  unto  the  said  Asaph  Ser- 
geant is  a  conclusion  of  law  purely  and  is  not  a  state- 
ment of  a  fact. 

(b)  That  the  alleged  criminal  offense,  if  any 
there  be,  is  barred  by  Section  5165  of  the  Annotated 
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Codes  of  1897  of  the  State  of  Iowa,  as  follows,  to  wit : 

*' THREE  YEARS.  In  all  other  cases  an  indict- 
ment for  public  offense  must  be  found  within  three 
years  after  the  commission  thereof  and  not  after- 
wards,"    [7] 

and  that  the  said  alleged  public  offense,  if  any  there 
be,  set  forth  in  said  indictment  comes  within  the 
purview  of  said  section,  and  the  Ernest  C.  Reed  was 
for  more  than  three  years  following  the  conclusion  of 
said  alleged  offense  set  forth  in  said  indictment,  pub- 
licly a  resident  within  the  State  of  Iowa. 

(c)  That  said  requisition  and  said  executive  war- 
rant issued  by  the  Governor  of  the  State  of  Califor- 
nia should  not  have  been  issued  for  the  reason  that 
the  said  Ernest  C.  Reed  is  not  now  and  was  not  at 
the  time  the  said  requisition  and  the  said  Governor's 
warrant  were  issued,  nor  at  the  time  of  the  finding 
of  said  indictment,  a  fugitive  from  justice,  under 
Section  5278  United  States  Revised  Statutes. 

11. 

That  the  said  Ernest  C.  Reed  has  not  committed 
any  crime  and  the  said  process  of  the  State  of  Iowa 
is  not  being  used  in  good  faith  but  is  being  mali- 
ciously used  for  ulterior  purposes  to  wit,  private 
gain  by  the  said  Asaph  Sergeant  in  this,  that  the  said 
extradition  is  being  used  solely  and  entirely  by  the 
said  Asaph  Sergeant  to  collect  a  private  debt,  to  wit, 
the  sum  of  Twenty-five  Hundred  Dollars  which  the 
said  Asaph  Sergeant  paid  or  caused  to  be  paid  to  dis- 
charge a  vendor's  lien  upon  the  real  property  de- 
scribed in  said  indictment,  and  that  it  is  not  true  that 
the  said  process  was  issued  for  the  purpose  of  punish- 
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ing  said  Ernest  C.  Eeed  for  any  crime  as  set  forth 
in  the  affidavits  of  Vollmer  and  Sergeant  referred 
to  above,  but  by  said  process  said  Sergeant  is  attempt- 
ing and  will  attempt  to  collect  a  private  debt  and 
said  process  was  obtained  by  him  for  that  purpose 
and  no  other. 

WHEREFORE,  your  petitioner  prays  that  a  Writ 
of  Habeas  Corpus  may  be  granted,  directed  to  the 
said  C.  E.  Sebastian  as  such  Chief  of  Police  of  the 
city  of  Los  Angeles  aforesaid,  and  to  the  said  Patrick 
J.  Phelan  as  such  officer  of  the  State  of  Iowa,  [8] 
commanding  them,  and  each  of  them,  to  have  the 
body  of  said  petitioner  before  your  Honor  at  a  time 
and  place  to  be  therein  specified  to  do  and  receive 
what  shall  then  and  there  be  considered  by  your 
Honor,  concerning  said  Ernest  C.  Reed  together  with 
the  time  and  cause  of  his  detention  and  said  writ  and 
that  said  Ernest  C.  Reed  may  be  restored  to  his  lib- 
erty. 

ERNEST  C.  REED. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Ernest  C.  Reed,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  petitioner  named  in  the  foregoing 
petition ;  that  he  has  read  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except  as 
to  such  matters  as  are  therein  stated  upon  informa- 
tion or  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 
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Subscribed  and  sworn  to  before  me  tbis  17th  day  of 
December,  1914. 

[Seal]  PKANK  C.  COLLIEK, 

Notary  Public. 
FCCiMGC.    .[9] 

Exhibit  ''A''  [to  Petition— Warrant,  etc.]. 

STATE  OF  CALIPOENIA. 

EXECUTIVE  DEPARTMENT. 

The  People  of  the  State  of  California,  to  any  Sheriff, 
Constable,  'Marshal,  or  Policeman  of  this  State, 
Greeting : 
WHEREAS,  It  has  been  represented  to  me  by  the 
Governor  of  the  State  of  Iowa  that  ERNEST  C. 
REED  stands  charged  with  the  crime  of  False  Pre- 
tenses, committed  in  the  County  of  Scott,  in  said 
State,  and  that  he  fled  from  the  justice  of  that  State, 
and  has  taken  refuge  in  the  State  of  California,  and 
the  said  Governor  of  Iowa  having,  in  pursuance  of 
the  Constitution  and  Laws  of  the  United  States,  de- 
manded of  me  that  I  shall  cause  the  said  ERNEST  C. 
REED  to  be  arrested  and  delivered  to  PATRICK  J. 
PHELAN,  who  is  authorized  to  receive  him  into 
his  custody  and  convey  him  back  to  the  said  State  of 
Iowa. 

AND  WHEREAS,  the  said  representation  and  de- 
mand is  accompanied  by  a  copy  of  certificate  of  prose- 
cuting attorney,  copies  of  indictment  and  warrant, 
and  affidavits,  certified  by  the  Governor  of  the  State 
of  Iowa  to  be  authentic,  whereby  the  said  ERNEST 
C.  REED  is  charged  with  said  crime;  and  it  satis- 
factorily appearing  that  the  representations  of  the 
said    Governor   of   Iowa    are   true,   and   that   said 
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ERNEST  C.  REED  is  a  fugitive  from  the  Justice  of 
said  State  of  Iowa. 

YOU  ARE  THEREFORE  required  to  arrest  and 
secure  the  said  ERNEST  C.  REED,  wherever  he  may 
be  found  within  this  State,  and  to  deliver  him  Into  the 
custody  of  the  said  PATRICK  J.  PHELAN,  to  be 
taken  back  to  the  state  from  which  he  fled,  pursuant 
to  the  said  requisition,  he,  the  said  PATRICK  J. 
PHELAN,  defraying  all  costs  and  expenses  in- 
curred in  the  arrest  and  securing  of  the  said  fugitive. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  .[10]  and  caused  the  Great  Seal  of  the 
State  to  be  affixed,  this,  the  30th  day  of  November, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen. 
[The  Great  Seal  of  the  State  of  California.] 

HIRAM  W.  JOHNSON, 
Governor  of  the  iState  of  Calfomia. 
By  the  Governor:  PRANK  C.  JORDAN, 

Secretary  of  State. 
By  FRANK  H.  CANY, 

Deputy. 
RETURN  THIS  WRIT    TO    THE    GOVER- 
NOR'S   OFFICE,    AT    SACRAMENTO,    CALI- 
FORNIA. (Over) 

(On  reverse  side  of  sheet:) 

State  of  California, 
County  of  Los  Angeles, — ss. 

I  HEREBY  CERIFY,  That  I  have  executed  the 
within  warrant  by  arresting  the  said  Ei*nest  0.  Reed, 
the  fugitive  named  therein,  and  delivering  him  into 
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the  custody  of  the  said  Patrick  J.  Phelan,  the  Agent 
of  the  State  of  Iowa,  at  Los  Angeles,  Calif.,  this  4th 
day  of  December,  1914. 

C.  E.  SEBASTIAN, 
Chief  of  Police  of  the  city  of  Los  Angeles,  California. 

I  hereby  certify  that  I  received  the  within-named 
fugitive  Ernest  C.  Reed  from  C.  E.  Sebastian,  Chief 
of  Police  of  the  city  of  Los  Angeles,  in  said  city, 
this  4th  day  of  December,  1914. 

PATRICK  J.  PHELAN, 
Agent  of  the  State  of  Iowa.     [11] 

[Appointment  of  Patrick  J.  Phelan  as  Agent — 

Exhibit  to  Petition.] 

STATE  OF  IOWA. 
EXECUTIVE  DEPARTMENT. 

G.  W.  Clarke,  Governor  of  the  State  of  Iowa,  to  All 
to  Whom  These  Presents  Shall  Come,  Greeting : 
KNOW  YE  That  I  have  appointed,  and  do  hereby 
appoint,  Patrick  J.  Phelan,  of  the  County  of  Scott, 
my  agent  to  take  and  receive  from  the  authorities 
of  the  State  of  California, 

ERNEST  C.  REED, 

fugitive  from  justice,  and  to  convey  him  to  the  State 
of  Iowa,  to  be  dealt  with  according  to  law. 

These  are  therefore  to  request  and  require  all  per- 
sons to  permit  the  said  agent  to  receive  and  secure 
the  said  fugitive  and  bring  him  unmolested  into  this 
State,  said  agent  peaceably  and  lawfully  behaving. 

The  State  of  Iowa  will  be  at  no  expense  on  account 
hereof  unless  the  accused  be  returned  to  the  State, 
indicted  (if  not  already  so)  and  tried;  nor  shall  such 
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expense  in  any  event  exceed  the  sum  of  Three  Hun- 
dred Dollars,  in  addition  to  fees  lawfully  paid  to 
officers  of  other  States. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  caused  to  be  affixed  the  Great  Seal  of 
the  State  of  Iowa.  Done  at  Des  Moines  this  21st 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fourteen,  of  the  independence 
of  the  United  States  the  one  hundred  and  thirty- 
ninth. 
[Great  Seal  of  the  State  of  Iowa.] 

By  the  Governor:  G.  W.  CLARKE. 

W.  S.  ALLEN, 
Secretary  of  State.     [12] 

[Requisition  for  Apprehension  of  Fugitive,  etc. — 

Exhibit  to  Petition.] 
STATE  OE  IOWA. 

EXECUTIVE  DEPARTMENT. 

The  Governor  of  the  State  of  Iowa,  to  His  Excellency, 
the  Governor  of  California : 

Whereas,  it  appears  by  the  annexed  papers  which 
I  certify  to  be  authentic  and  duly  authenticated  in 
accordance  with  the  laws  of  this  State,  that  Ernest 
C.  Reed  stands  charged  by  indictment  with  the 
crime  of  False  Pretenses  committed  in  the  County 
of  Scott,  in  this  State,  which  I  certify  to  be  a  crime 
under  the  laws  of  this  State,  and  that  he  ha —  fled 
from  this  State  and  is  a  fugitive  from  the  justice 
thereof  and  it  is  believed  such  fugitive  ha —  taken 
refuge  in  the  State  of  California. 

Now,  Therefore,  I,  G.  W.  Clarke,  Governor  of  the 
State  of  Iowa,  pursuant  to  the  provisions  of  the  Con- 
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stitution  and  Laws  of  the  United  iStates,  do  hereby 
make  requisition  for  the  apprehension  of  the  said 
fugitive  and  for  his  delivery  to  Patrick  J.  Phelan, 
who  is  hereby  authorized  to  receive  and  convey  him 
to  the  State  of  Iowa,  here  to  be  dealt  with  according 

to  law. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  caused  to  be  af&xed  the  Great  Seal  of  the 
State  of  Iowa.  Done  at  Des  Moines,  this  21st  day 
of  November,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  fourteen,  of  the  independence  of 
the  United  iStates  the  one  hundred  and  thirty-ninth. 

By  the  Governor:  G.  W.  CLARKE.     (Signed) 

W.  S.  ALLEN.     (Signed) 
Secretary  of  State.     [13] 

APPLICATION  FOR  RElQUISITION. 

State  of  Iowa, 

County  of  iScott, 

Office  of  County  Attorney. 

November  21,  1914. 
To  the  Govenor  of  the  State  of  Iowa: 

Sir:  I  herewith  make  application  for  a  requisition 
upon  the  Governor  of  California  for  the  return  of 
ERNEST  C.  REED,  who  is  charged  in  this  county 
with  felony,  and  who,  as  it  appears  from  the  accom- 
panying affidavit,  is  a  fugitive  from  justice  of  this 
State. 

In  support  of  this  application  I  send  herewith 
certified  copies  of  the  indictment  and  bench  warrant 
and  also  affidavits  alleging  the  facts  required  to  be 
established,  and  I  hereby  certify: 
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1.  That  the  full  name  of  the  person  for  whom 
extradition  is  asked  is  Ernest  C.  Reed,  who  stands 
charged  with  crime  of  False  Pretenses,  and  the  name 
of  the  agent  proposed  is  Patrick  J.  Phelan,  who  is 
a  resident  of  Davenport,  in  the  County  of  Scott,  State 
of  Iowa. 

2.  That  in  my  opinion  the  ends  of  public  justice 
require  that  the  alleged  criminal  be  brought  to  this 
State  for  trial,  at  the  public  expense. 

3.  That  I  believe  I  have  sufficient  evidence  to 
secure  the  conviction  of  said  fugitive. 

4.  That  the  person  named  as  agent  is  a  proper 
person  and  that  he  has  no  private  interest  in  the 
arrest  of  said  fugitive. 

5.  That  all  papers  herein  are  in  duplicate  and 
have  been  compared  with  each  other,  and  are  in  all  re- 
spects, entirely  alike. 

6.  That  this  application  is  not  made  for  the  pur- 
pose of  enforcing  the  collection  of  a  debt,  or  for  any 
private  purpose  whatever;  and  if  the  requisition  now 
applied  for  be  granted,  the  criminal  proceedings 
shall  not  be  used  for  any  of  said  objects.     [14] 

(iSigned)     PEED  VOLLMER, 
County  Attorney. 

(Over) 

(On  reverse  side  of  sheet:) 

AFFIDAVIT. 
Affidavit  [of  Fred  VoUmer— Exhibit  to  Petition]. 

State  of  Iowa, 
County  of  Scott, — ss. 

I,  Fred  Vollmer,  on  oath  depose  and  say:    That 
Ernest  C.  Reed,  who  is  charged  with  crime  of  False 
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Pretenses,  committed  on  or  about  June  7,  1909,  in 
the  County  of  Scott,  has,  since  the  commission  of 
said  crime,  actually  fled  from  the  State  of  Iowa,  the 
time  of  his  escape  being  about  June  7, 1909,  and  that 
he  is  now  a  fugitive  from  justice  of  this  State,  and 
I  have  reason  to  believe  is  at  Los  Angeles,  in  the 
State  of  California,  where  he  is  under  arrest  await- 
ing a  warrant  in  this  case,  and  I  ask  that  a  requisi- 
tion be  issued  on  the  Governor  of  the  State  of  Cali- 
fornia. 

(Signed)     FRED  VOLLMER. 
Subscribed  and  sworn  to  before  me  by  Fred  VoU- 
mer,  this  21st  day  of  November,  1914. 

F.  A.  COOPER, 
Notary  Public  Scott  Co.,  la. 
(With     the     seal     of     said     notary     impressed 
thereon.)     [15] 

WM.  THEOPHILUS, 
Judge  of  the  Seventh  Judicial  District. 

[Indictment — Exhibit  to  Petition.] 

This  Bill  of  Indictment  was  presented  in  Open 
Court  in  the  Presence  of  the  Grand  Jury,  and  by  their 
Foreman,  and  is  now  here  filed  in  presence  of  the 
Court,  and  of  the  Grand  Jury,  this  25th  day  of  Sep- 
tember, A.  D.  1914. 

H.  J.  McFARLAND, 
Clerk  District  Court,  Scott  County,  Iowa. 

A.  C.  MARTENS, 
Deputy. 
No  Private  Prosecutor. 
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No.  3280. 

THE  STATE  OF  IOWA 
vs. 

ERNEST  C.  REED. 

A  True  Bill. 

J.  G.  DUTOHER. 

Foreman  of  the  Grand  Jury. 

Names  of  witnesses  examined  before  the  Grand  Jury: 

CHAS.    SORROWFREE. 

ASAPH   SERGEANT.     [16] 

District  Court  of  the  County  of  Scott. 
THE  STATE  OF  IOWA 
Against 

ERNEST  C.  REED. 

The  Grand  Jury  of  the  County  of  Scott,  in  the 
name  and  by  the  authority  of  the  State  of  Iowa, 
accuse  Ernest  C.  Reed  of  the  crime  of  False  Pre- 
tenses committed  as  follows : 

The  said  Ernest  C.  Reed,  on  or  about  the  7th  day 
of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nine  in  the  county  aforesaid,  did  un- 
lawfully, feloniously,  designedly,  by  means  of  false 
pretenses  and  with  intent  to  defraud,  obtain  from 
Asaph  Sergeant  and  of  the  property  of  said  Asaph 
Sergeant  a  draft  in  words  and  figures  substantially 
as  follows : 

^^LeClaire  Savings  Bank, 
LeClaire,  Iowa,  June  7,  1909,  No.  14742. 

Pay   to    the    order  of  A.  Sergeant  

$5537.00  fifty-five  hundred  and  thirty-seven  dollars 
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(Nor  over  six  thousand  (6000.00) 

Payable  at 

Par  in  To  Iowa  National  Bank 

New  York  or  Davenport,  Iowa, 

Chicago  Exchange. 

F.   C.   MICHAEL. 
H.  D.  G.,  Cashier. 

Endorsed  on  the  back  thereof:  ^' Asaph  Ser- 
geant," and  a  certificate  of  ten  shares  of  stock  of 
the  par  value  of  one  hundred  dollars  per  share  of 
the  America  Security  Co.,  a  corporation  (a  better 
description  being  to  this  Grand  Jury  unknown),  by 
unlawfully,  feloniously,  designedly,  by  means  of 
false  pretenses  and  with  intent  to  defraud,  represent 
that  the  title  to  all  that  certain  tract  or  parcel  of 
land  in  Moore  County,  Texas,  more  particularly  de- 
scribed as  follows:  West  half  of  Survey  11,  Block 
Q,  certificate  5/814,  H.  &  G.  N.  E.  R.  Co.,  grant  320 
acres  in  the  .[17]  Pan  Handle  of  Texas  was  clear, 
that  it  was  unincumbered  and  that  he  owned  the  said 
land  and  the  title  thereto,  and  that  he  would  war- 
rant all  and  singular  the  said  premises  unto  the  said 
Asaph  Sergeant  against  every  person  lawfully  claim- 
ing or  to  claim  the  same  or  any  part  thereof,  and 
each  and  all  of  said  representations  said  Asaph 
Sergeant  relied  upon  and  believed. 

Whereas  in  truth  and  in  fact  the  aforesaid  de- 
scribed land  in  Moore  County,  Texas,  was  not  clear, 
and  was  not  unincumbered,  and  that  he  did  not  own 
the  said  land  and  the  title  thereto  and  that  he  could 
not  warrant  the  premises  unto  said  Asaph  Sergeant, 
and  that  in  truth  and  in  fact  said  above-described 


The  United  States  of  America  et  ah  17 

land  in  Moore  County,  Texas,  was  then  and  there 
subject  to  a  vendor's  lien  of  a  large  amount  of  money, 
to  wit,  about  Two  Thousand  Five  Hundred  Dollars, 
all  of  which  was  then  and  there  well  known  to  said 
Ernest  C.  Eeed,  contrary  to  and  in  violation  of  law; 
and  the  said  Grand  Jury  further  alleges  that  said 
defendant  Ernest  C.  Reed  has  not  been  publicly  a 
resident  within  the  State  of  Iowa  during  the  period 
of  time  from  June  7,  1909,  until  the  present  time, 
the  date  of  the  return  of  this  indictment. 

(Signed)     FRED  F.  VOLLMER, 
County  Attorney  in  and  for  Scott  County,  Iowa. 

[18] 

State  of  Iowa, 
Scott  County, —  ss. 

I,  H.  J.  McFarland,  Clerk  of  the  District  Court 
of  the  State  of  Iowa,  in  and  for  said  county,  do  hereby 
certify  that  the  above  and  foregoing  is  a  true  and 
perfect  transcript  of  the  Record  Entry  of  Bill  of 
Indictment  in  case  No.  3280,  The  State  of  Iowa  vs. 
Ernest  C.  Reed,  in  the  above-entitled  cause,  as  fully 
as  the  same  remains  on  record  in  my  office. 

And  I  further  certify  that  the  records  of  said 
Court  are  now  in  my  custody  and  under  my  control 
and  that  I  am  the  proper  officer  to  make  this  cer- 
tificate. 

m  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  Court,  at 
the  courthouse  in  Davenport,  in  said  county,  this 
20th  day  of  November,  A.  D.  1914. 

(Signed)     H.  J.  McFARLAND, 

Clerk  of  District  Court. 
(With  the  seal  impressed  thereon.)     [19] 
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JUDGE'S  AND  CLEEK'S  CERTIFICATE. 

State  of  Iowa, 
Scott  County, — ss. 

In  the  District  Court  of  loiva,  in  and  for  Scott 

County. 

I,  M.  F.  DONEGAN,  one  of  the  judges  of  the 
Seventh  Judicial  District  of  Iowa,  wdthin  which  is 
included  Scott  County,  do  hereby  certify  that  H.  J. 
McFarland,  whose  genuine  signature  is  attached  to 
to  the  foregoing  and  attached  certificate,  was  at  the 
date  thereof,  to  wit : 

November  20th,  1914,  the  clerk  of  the  District 
Court  in  and  for  Scott  County,  duly  elected,  quali- 
fied and  acting,  and  the  person  having  by  law  the 
custody  of  the  seal  of  said  Court,  and  that  said  cer- 
tificate is  in  due  form. 

Witness  my  hand  hereto  this  20th  day  of  Novem- 
ber, A.  D.  1914. 

M.  F.  DONEGAN,    (Signed) 
Judge  Seventh  Judicial  District. 
State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McFarland,  clerk  of  the  District  Court 
within  and  for  Scott  County,  do  hereby  certify  that 
Hon.  M.  F.  Donegan,  whose  genuine  signature  is 
affixed  to  the  foregoing  certificate,  was  at  the  date 
thereof,  to  wit,  November  20th,  1914,  one  of  the 
Judges  of  the  District  Court  of  said  Judicial  District, 
duly  elected,  qualified  and  acting. 

WITNESS  my  hand  and  the  Seal  of  the  Court 
hereto  affixed,    at   my    office  in  Davenport,  in  said 
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county  this  20th  day  of  November,  1914. 

H.  J.  McFARLAND, 
Clerk  of  Said  Court. 
(With  the  Seal  of  the  District  Court  impressed 
thereon.)     [20] 

Bench  Warrant  [Exhibit  to  Petition]. 

State  of  Iowa, 

Scott  County, — ss. 

The  State  of  Iowa,  to  any  peace  officer  in  the  State : 

An  indictment  having  been  found  in  the  District 
Court  of  said  county,  on  the  25th  day  of  September, 
A.  D.  1914,  charging  Ernest  C.  Eeed  with  the  crime 
of  False  Pretenses,  you  are  therefore  hereby  com- 
manded to  arrest  the  said  Ernest  C.  Reed  and  bring 
him  before  said  Court  to  answer  said  Indictment, 
if  the  said  Court  be  then  in  session  in  said  county 
(or  if  the  said  Ernest  C.  Eeed  require  it,  that  you 
take  him  before  a  magistrate,  or  the  clerk  of  the 
District  Court  in  said  county,  or  in  the  county  in 
which  you  arrest  him  that  he  may  give  bail  to  answer 
the  said  indictment ;  or  if  the  said  Court  be  not  then 
in  session  in  said  county,  that  you  deliver  him  into 
the  custody  of  the  sheriff  of  said  county. 

Given  under  my  hand  and  the  seal  of  said  Court, 
at  my  office,  in  the  city  of  Davenport,  in  the  county 
aforesaid,  this  25th  day  of  September,  A.  D.  1914. 

By  order  of  the  Judge  of  the  Court. 

H.  J.  McFARLAND, 
Clerk  of  District  Court. 
[Seal  of  the  District  Court  of  Scott  Co.,  Iowa.] 


20  Ernest  C,  Reed  vs. 

The  defendant  is  to  be  admitted  to  bail  in  the  sum 
of  $10,000.00  Dollars.    .[21] 

State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McParland,  Clerk  of  the  District  Court 
of  the  State  of  Iowa,  in  and  for  said  county,  do 
hereby  certify  that  the  above  and  foregoing  is  a  true 
and  perfect  transcript  of  the  record  entry  of  BENCH 
WAREANT  issued  in  case  No.  3280,  Criminal,  State 
of  Iowa  vs.  Ernest  C.  Eeed,  in  the  above-entitled 
cause,  as  fully  as  the  same  remains  on  record  in  my 
office. 

And  I  further  certify  that  the  records  of  said 
court  are  now  in  my  custody  and  under  my  control, 
and  that  I  am  the  proper  officer  to  make  this  cer- 
tificate. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court,  at  the 
courthouse  in  Davenport,  in  said  county,  this  20th 
day  of  November,  A.  D.  1914. 
[Seal]  (Signed)     H.  J.  McPARLAND, 

Clerk  of  District  Court.     .[22] 

JUDGE'S  AND  CLERK'S  CERTIFICATE. 

State  of  Iowa, 
Scott  County, — ss. 

In  the  District  Court  of   Iowa,  in  and  for  Scott 

County, 

I,  WM.  THEOPHILUS,  one  of  the  judges  of  the 

Seventh  Judicial  District  of  Iowa,  within  which  is 

enclosed  Scott  County,  do  hereby  certify  that  H.  J. 

McFarland,  whose  genuine  signature  is  attached  to 
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the  foregoing  and  attached  certificate  was  at  the  date 
thereof,  to  wit :  November  20th,  1914,  the  clerk  of  the 
District  Court  in  and  for  Scott  County,  duly  elected, 
qualified,  and  acting,  and  the  person  having  by  law 
the  custody  of  the  seal  of  said  Court,  and  that  said 
certificate  is  in  due  form. 

WITNESS  my  hand  hereto  this  20th  day  of  No- 
vember, A.  D.  1914. 

WM.  THEOPHILUS,  (Signed) 
Judge  Seventh  Judicial  District. 
State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McFarland,  Clerk  of  the  District  Court, 
within  and  for  Scott  County,  do  hereby  certify  that 
Hon.  Wm.  Theophilus,  whose  genuine  signature  is 
affixed  to  the  foregoing  certificate,  was  at  the  date 
thereof,  to  wit,  November  20th,  A.  D.  1914,  one  of 
the  judges  of  the  District  Court  of  said  judicial  dis- 
trict, duly  elected,  qualified  and  acting. 

WITNESS  my  hand  and  the  seal  of  the  Court 
hereto  affixed,  at  my  office  in  Davenport,  in  said 
county,  this  20th  day  of  November,  1914. 

H.  J.  McFARLAND, 
Clerk  of  Said  Court. 

(With  the  Seal  of  the  District  Court  impressed 
thereon.)      [23] 
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[AfiBdavit  of  Asaph  Sergeant — Exhibit  to  Petition.] 

In  the  District  Court  of  the  State  of  Iowa,  in  and  for 

Scott  County. 

STATE  OF  IOWA 

against 

ERNEST  C.  REED. 

State  of  Iowa, 
Scott  County, — ss. 

I,  Asaph  Sergeant,  being  duly  sworn  on  oath  states : 
That  I  reside  in  LeClaire,  Scott  County,  Iowa,  and 
that  I  am  the  principal  complaining  witness  in  the 
above-entitled  cause ;  that  this  application  for  requisi- 
tion upon  the  Governor  of  California  for  the  return 
of  Ernest  C.  Reed  is  made  in  good  faith,  for  the  sole 
purpose  of  punishing  the  accused,  and  that  I  do  not 
desire  or  expect  to  use  the  prosecution  for  the  pur- 
pose of  collecting  a  debt  or  for  any  private  purpose 
and  will  not  directly  or  indirectly  use  the  same  for 
any  of  said  purposes.  I  further  state  that  said 
Ernest  C.  Reed  has  been  absent  from  the  State  of 
Iowa  since  June  7,  1909.  That  I  did  not  discover  the 
fact  that  Ernest  C.  Reed  had  committed  a  crime  in 
connection  with  the  transaction  that  occurred  on  said 
date  until  I  had  the  title  examined  to  the  property  in 
question  which  was  a  long  time  after  said  date  and 
that  since  the  discovery  of  said  crime  I  have  been  en- 
deavoring to  locate  said  Ernest  C.  Reed  and  that  on 
or  about  November  20,  1914, 1  learned  that  he  was  in 
Los  Angeles,  California,  and  that  this  is  the  cause  for 
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the  delay  in  making  the  application  for  the  requisi- 
tion. 

(Signed)     ASAPH  SERGEANT. 
Signed  and  sworn  to  before  me  this  21st  day  of 
November,  1914. 

WM.  THEOPHILUS,     (Signed) 
Judge  of  the  District  Court  of  Iowa  in  and  for  the 
Seventh  Judicial  District  of  Said  State.     [24] 

JUDGE'S  AND  CLERK'S  CERTIFICATE. 

State  of  Iowa, 
Scott  County. 

In  the  District  Court  of   Iowa,  in  and  for  Scott 

County, 

I,  WM.  THEOPHILUS,  one  of  the  judges  of  the 
Seventh  Judicial  District  of  Iowa,  within  which  is  in- 
cluded Scott  County,  do  hereby  certify  that  H.  J.  Mc- 
Farland  whose  genuine  signature  is  attached  to  the 
foregoing  and  attached  certificate,  was  at  the  date 
thereof,  to  wit :  November  21st,  1914,  the  clerk  of  the 
District  Court  in  and  for  Scott  County,  duly  elected, 
qualified  and  acting,  and  the  person  having  by  law 
the  custody  of  the  Seal  of  said  Court  and  that  said 
certificate  is  in  due  form. 

WITNESS  my  hand  hereto  this  21st  day  of  No- 
vember, A.  D.  1914. 

(Signed)    WM.  THEOPHILUS, 
Judge  Seventh  Judicial  District. 
State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McFarland,  Clerk  of  the  District  Court 
with  and  for  Scott  County,  do  hereby  certify  that 
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Honi.  Wm.  Theophilus,  whose  genuine  signature  is 
affixed  to  the  foregoing  certificate,  was  at  the  date 
thereof,  to  wit :  November  21st,  A.  D.  1914,  one  of  the 
judges  of  the  District  Court  of  said  Judicial  District, 
duly  elected,  qualified  and  acting. 

WITNESS  my  hand  and  the  seal  of  the  Court 
hereto  affixed  at  my  office  in  Davenport,  in  said 
county,  this  21st  day  of  November,  1914. 

H.  J.  McFAELAND,    (Signed) 

Clerk  of  Said  Court. 

(With  seal  of  said  court  impressed  thereon.) 
[25] 

[Instructions  Relative  to  Application — Exhibit  to 

Petition.] 

ALL  PAPERS  MUST  BE  IN  DUPLICATE,  AP- 
PLICATION MUST  BE  MADE  BY  COUNTY 
ATTORNEY. 

When  the  application  is  based  upon  indictment  the 
application  must  be  accompanied  by  duly  attested 
copy  of  the  indictment. 

When  application  is  based  upon  information  the 
application  must  be  accompanied  by  certified  copies 
of  the  information  and  warrant  of  arrest  certified  to 
by  the  magistrate  and  the  genuineness  of  his  signa- 
ture; and  such  information  must  be  supported  and 
accompanied  by  affidavit  or  affidavits,  sworn  to  be- 
fore the  magistrate  (a  notary  public  is  not  a  magis- 
trate within  the  meaning  of  the  statute)  by  some  per- 
son or  persons  having  knowledge,  setting  forth  the 
details  of  the  commission  of  the  crime. 

In  all  cases  of  fraud,  false  pretenses,  embezzle- 
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ment  or  forgery,  the  affidavit  of  the  principal  com- 
plaining witness  or  informant,  that  the  application 
is  made  in  good  faith,  for  the  sole  purpose  of  punish- 
ing the  accused  and  that  he  does  not  desire  or  expect 
to  use  the  prosecution  for  the  purpose  of  collecting 
a  debt,  or  for  any  private  purpose,  and  will  not  di- 
rectly or  indirectly  use  the  same  for  any  of  said  pur- 
poses, should  accompany  the  application,  whether 
based  on  indictment  or  information. 

An  affidavit  should  also  accompany  the  applica- 
tion even  though  based  on  indictment  where  requisi- 
tion is  made  upon  the  State  of  Pennsylvania,  and  the 
crime  is  that  of  seduction. 

If  there  has  been  any  former  application  for  a 
requisition  for  the  same  person,  growing  out  of  the 
same  transaction,  it  should  be  so  stated,  with  an  ex- 
planation of  the  reason  for  a  second  request,  together 
with  the  date  of  such  application  as  near  as  may  be. 

If  the  offense  charged  is  not  of  recent  occurrence 
a  satisfatory  reason  should  be  given  for  the  delay  in 
making  the  application.     [26] 

State  of  California, 
County  of  Sacramento, — ss. 

I,  Martin  C.  Madsen,  Executive  Secretary  of 
Hiram  W.  Johnson,  Governor  of  the  State  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  are  full, 
true  and  correct  copies  of  all  the  records,  files  and 
docimients  presented  by  the  Governor  of  the  State  of 
Iowa  to  the  Hon.  Hiram  W.  Johnson  as  Governor  of 
the  State  of  California,  in  the  matter  of  the  requisi- 
tion of  the  Governor  of  the  State  of  Iowa  for  Ernest 
C.  Reed,  charged  with  the  crime  of  False  Pretenses, 
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and  I  further  certify  that  the  foregoing  are  all  the 
records,  files  and  documents  upon  which  the  said 
Hiram  W.  Johnson  as  said  Governor  acted  in  issuing 
the  writ  of  rendition  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
this  14th  day  of  December,  1914. 

MARTIN  C.  MADSEN, 
Executive  Secretary  of  the  Governor  of  the  State  of 
California. 

State  of  California, 
County  of  Sacramento, — ss. 

On  this  14th  day  of  December,  1914,  before  me. 
Myrtle  V.  Murray,  a  Notary  Public  in  and  for  said 
county,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Martin  C.  Madsen, 
known  to  me  to  be  the  executive  secretary  to  the  Gov- 
ernor of  the  State  of  California,  and  the  person  who 
executed  the  foregoing  certificate,  and  acknowledged 
to  me  that  as  such  executive  secretary  he  executed  the 
same. 

Witness  my  hand  and  official  seal. 

MYRTLE  V.  MURRAY, 
Notary  Public  in  and  for  the  Co.  of  Sacramento, 
State  of  Cal.     [27] 

[Endorsed] :  No.  899^ — ^Crim.  In  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  In  the 
Matter  of  the  Application  of  Ernest  C.  Reed  for 
Writ  of  Habeas  Corpus.  Petition  for  Writ.  Piled 
Dec.  17,  1914,  at  35  min.  past  10'  o'clock  A.  M.  Wm. 
M.  Van  Dyke,  Clerk.     Chas.  N.  Williams,  Deputy. 
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Collier,  Shelton  &  Schlegel,  811  Herman  W.  Hellman 
Building,  Sunset,  Main  9480,  Home  A4201,  Los 
Angeles,  California,  Attorneys  for  Petitioner.     [28] 


In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division, 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED,  for  Writ  of  Habeas  Corpus. 

Order  for  Issuance  of  Writ  of  Habeas  Corpus. 

Upon  reading  and  filing  the  petition  of  Ernest  C. 
Reed  for  Writ  of  Habeas  Corpus  and  good  cause  ap- 
pearing therefrom  therefor,  IT  IS  HEREBY  OR- 
DERED that  a  Writ  of  Habeas  Corpus  issue  thereon 
as  prayed  for,  returnable  before  me  December  18th, 
1914,  at  10  A.  M. 

Dated  December  17th,  1914. 

[Seal]  BENJAMIN  P.  BLEDSOE, 

Judge  of  the  United  States  District  Court,  in  and  for 
the  Southern  District  of  California,  Southern 
Division 

JS  :MGC. 

[Endorsed]:  No.  899 — Crim.  In  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  In  the 
Matter  of  the  Application  of  Ernest  C.  Reed  for 
Writ  of  Habeas  Corpus.  Order  for  Issuance  of 
Writ  of  Habeas  Corpus.  Piled  Dec.  17,  1914,  at  35 
min.  past  10  o'clock  A.  M.  Wm.  M.  Van  Dyke, 
Clerk.  Chas.  N.  Williams,  Deputy.  Collier,  Shel- 
ton &  Schlegel,  811  Herman  W.  Hellman  Building, 
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Sunset  Main  9480,  Home  A4201,  Los  Angeles,  Cali- 
fornia, Attorneys  for  Petitioner.     [29] 


In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division, 

United  States  of  America, 
Southern  District  of  California, 
Southern  Division. 

Writ  of  Habeas  Corpus. 

To  C.  E.  Sebastian,  Chief  of  Police  of  the  City  of  Los 

,  Angeles,  and  to  Patrick  J.  Phelan,  an  Officer  of 
the  State  of  Iowa,  Eepresenting  the  Governor  of 
Said  State,  Greeting : 

We  command  you  that  you  have  the  body  of  Ernest 
C.  Reed  by  you  imprisoned  and  detained,  as  it  is  said, 
together  with  the  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever  name  said  Ernest 
C.  Reed  shall  be  called  or  charged,  before  BENJA- 
MIN P.  BLEDSOE,  Judge  of  said  District  Court  of 
the  United  States,  in  and  for  the  Southern  District  of 
California,  at  Los  Angeles,  in  the  said  District  and 
Division,  on  December  18th,  1914,  at  10 :00  A.  M.,  to 
do  and  receive  what  shall  then  and  there  be  consid- 
ered concerning  the  said  Ernest  C.  Reed. 

And  have  you  then  and  there  this  writ. 

WITNESS,  Hon.  BENJAMIN  P.  BLEDSOE, 
Judge  of  the  said  District  Court,  at  the  courtroom 
thereof,  in  the  said  District,  this  17th  day  of  Decem- 
ber, 1914. 
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ATTEST,  my  hand  and  the  seal  of  said  Court,  the 
day  and  year  last  above  written. 

[Seal]  WM.  M.  VAN  DYKE,     * 

Clerk. 
By  Chas.  N.  Williams. 
JS  :MGC. 

MARSHAL'S  RETURN. 

I  personally  served  copy  of  within  Writ  on  C.  E. 
Sebastian  and  Patrick  J.  Phelan  this  17th  day  of 
Dec,  1914,  at  Los  Angeles,  Calif. 

C.  T.  WALTON, 

U.  S.  Marshal. 
By  J.  P.  Dnrlin, 
Deputy.     [30] 

[Endorsed]  :  Marshal's  Criminal  Docket  No.  5968. 
No.  899 — Crim.  In  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  California, 
'Southern  Division.  In  the  Matter  of  the  Applica- 
tion of  Ernest  C.  Reed  for  Writ  of  Habeas  Corpus. 
Writ  of  Habeas  Corpus.  Piled  Dec.  17,  1914,  at  30 
min.  past  11  o'clock  A.  M.  Wm.  M.  Van  Dyke,  Clerk. 
Murray  C.  White,  Deputy.  Collier,  Shelton  &  Schle- 
gel,  811  Herman  W.  Hellman  Building,  Sunset,  Main 
9480,  Home  A4201,  Los  Angeles,  California,  Attor- 
neys for  Petitioner.     [31] 
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[Order  Admitting  Ernest  C.  Reed  to  Bail.] 

In  the  United  States  District  Courts  Southern  Dis- 
trict of  California^  Southern  Division, 

In  re  the  Application  of  ERNEST  C.  REED  for  a 
Writ  of  Habeas  Corpus. 
It  is  hereby  ordered  that  the  said  Ernest  C.  Reed 
be  admitted  to  bail  in  the  sum  of  $5,000.00,  to  be  given 
by  two  good  and  sufficient  sureties  to  be  approved  by 
a  U.  S.  Commissioner,  and  when  so  approved,  the  said 
Reed  be  released. 

Dated  December  17th,  1914. 

BENJAMIN  F.  BLEDSOE, 

Judge. 

[Endorsed] :  No.  899— Crim.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
In  re  Application  of  Ernest  C.  Reed  for  Writ  of 
Habeas  Corpus.  Order  Fixing  Bail.  Filed  Dec.  17, 
1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S.  Col- 
yer,  Deputy  Clerk.     [32] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED,  for  a  Writ  of  Habeas  Corpus. 

Return  on  Writ  of  Habeas  Corpus. 
To  the  Honorable  Benjamin  F.  Bledsoe,  Judge  of  the 
United  States  District  Court,  Southern  District 
of  California,  Southern  Division : 
I,  Charles  E.  Sebastian,  Chief  of  Police  of  the  city 
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of  Los  Angeles,  hereby  make  my  return  in  the  above- 
entitled  matter : 

That  on  the  4th  day  of  December,  1914,  I  arrested 
the  within  named  ERNEST  C.  REED  on  an  extra- 
dition warrant  of  arrest  and  rendition  issued  by  his 
Excellency  Hiram  W.  Johnson,  Governor  of  the 
State  of  California  on  the  20th  day  of  November, 
1914,  commanding  the  arrest  of  the  said  ERNEST  C. 
REED  as  a  fugitive  from  justice  from  the  State  of 
Iowa,  and  the  delivery  of  him,  the  said  ERNEST  C. 
REED  into  the  custody  of  Patrick  J.  Phelan  named 
wdthin  said  extradition  warrant  as  the  agent  of  the 
State  of  Iowa.  That  I  delivered  the  said  ERNEST 
C.  REED  into  the  custody  of  the  said  Patrick  J. 
Phelan,  agent  of  the  State  of  Iowa  in  this  city  of  Los 
Angeles,  on  the  said  4th  day  of  December,  1914,  but 
immediately  after  said  arrest  and  delivery  on  the  said 
4th  day  of  December,  1914,  while  the  said  ERNEST 
C.  REED  though  technically  in  the  custody  of  Pat- 
rick J.  Phelan,  agent  of  the  State  of  Iowa,  was  still 
actually  in  my  custody,  a  Writ  of  Habeas  Corpus 
issued  from  the  Superior  Court  in  and  for  the  County 
of  Los  Angeles,  State  of  California,  was  served 
upon  me,  C.  E.  Sebastian,  Chief  of  Police  of  the  city 
of  Los  Angeles,  and  the  said  Patrick  J.  Phelan, 
[33]  agent  of  the  State  of  Iowa,  on  application  of 
the  said  ERNEST  C.  REED  and  made  returnable 
before  the  Hon.  Gavin  W.  Craig,  Judge  of  said  Supe- 
rior Court  on  the  9th  day  of  December,  1914.  That 
I,  C.  E.  Sebastian,  Chief  of  Police  of  the  city  of  Los 
Angeles,  and  the  said  Patrick  J.  Phelan,  agent  of  the 
State  of  Iowa,  jointly  made  return  on  said  writ  to 
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the  Hon.  Gavin  W.  Craig,  judge  as  aforesaid,  but 
that  hearing  of  said  matter  was  finally  had  before  the 
Hon.  Frank  R.  Willis,  Judge  of  said  Superior  Court 
on  the  12th  day  of  December,  1914,  when  the  writ  was 
dismissed  and  the  said  prisoner  ERNEST  C.  REED 
remanded  into  the  custody  of  the  said  Patrick  J.  Phe- 
lan,  agent  of  the  State  of  Iowa  in  the  said  extradition. 

That  immediately  thereafter,  to  wit,  in  the  fore- 
noon of  the  12th  day  of  December,  1914,  and  while 
officers  of  my  department  were  aiding  the  said  Pat- 
rick J.  Phelan,  Agent  of  the  State  of  Iowa,  in  the 
detention  of  the  said  prisoner  ERNEST  C.  REED, 
a  writ  of  habeas  corpus  issued  from  the  District 
Court  of  Appeal  in  and  for  the  Second  District,  State 
of  California,  by  the  Hon.  W.  P.  James,  Presiding 
Justice  of  said  court,  and  upon  application  of  the 
said  ERNEST  C.  REED,  was  served  upon  me,  C.  E. 
Sebastian,  Chief  of  Police  of  the  city  of  Los  Angeles, 
and  the  said  Patrick  J.  Phelan,  Agent  of  the  State  of 
Iowa,  returnable  at  2  o'clock,  P.  M.  of  the  said  12th 
day  of  December,  1914. 

That  I,  C.  E.  Sebastian,  Chief  of  Police  as  afore- 
said, and  the  said  Patrick  J.  Phelan,  Agent  of  the 
State  of  Iowa,  jointly  made  return  on  said  writ  of 
habeas  corpus  to  the  Hon.  W.  P.  James,  Presiding 
Justice  as  aforesaid,  on  the  afternoon  of  the  said  12th 
day  of  December,  1914,  but  that  hearing  of  said 
matter  was  continued  until  the  forenoon  of  the  17th 
day  of  December,  1914,  when  upon  hearing  said  writ 
of  habeas  corpus  was  dismissed  by  the  Hon.  W.  P. 
James,  Presiding  Justice  of  said  court  and  the  said 
prisoner  ERNEST  C.  REED  remanded     [34]     into 
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the  custody  of  the  said  Patrick  J.  Phelan,  Agent  of 
the  State  of  Iowa  in  the  said  extradition. 

That  immediately  thereafter,  to  wit,  in  the  forenoon 
of  the  17th  day  of  December,  1914,  the  writ  of  habeas 
corpus  issuing  from  the  United  States  District  Court 
in  and  for  the  Southern  District  of  California,  South- 
ern Division,  on  petition  of  the  said  ERNEST  C. 
EEED,  in  the  matter  pending,  was  served  upon  me, 
Charles  E.  Sebastian,  Chief  of  Police  as  aforesaid, 
and  the  said  Patrick  J.  Phelan,  Agent  of  the  State  of 
Iowa  in  said  extradition,  and  that  immediately  fol- 
lowing service  of  said  writ  I  had  delivered  into  my 
hands  a  certified  copy  of  the  order  made  in  the  said 
United  States  District  Court,  Southern  District  of 
California,  Southern  Division,  admitting  the  said 
ERNEST  C.  REED,  to  bail  pending  the  hearing  of 
said  writ  and  certificate  of  William  M.  Van  Dyke, 
Clerk  of  said  court,  that  the  bond  required  to  be  given 
on  said  order  had  been  duly  approved,  said  order  ad- 
mitting to  bail  and  certificate  of  giving  of  bond  being 
in  words  and  figures  as  follows: 

''In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division, 

In  Re  the  Application  of  ERNEST  C.  REED,  for 
Writ  of  Habeas  Corpus. 

It  is  hereby  ordered  that  the  said  Ernest  C.  Reed 
be  admitted  to  bail  in  the  sum  of  $5000.00  to  be  given 
by  two  good  and  sufficient  sureties  to  be  approved  by 
a  U.  S.  Commissioner  and  when  so  approved  the  said 
Reed  be  released. 
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Dated  December  17th,  1914. 

BENJAMIN  F.  BLEDSOE, 

Judge. 

[Endorsed] :  No.  899 — ^Crim.  U.  S.  District 
Court,  Southern  District  of  California,  Southern  Di- 
vision. In  Re  Application  of  Ernest  C.  Reed  for 
Writ  of  Habeas  Corpus.  Order  [35]  Fixing  Bail 
Filed  Dec.  17, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct  copy  of  an 
order  admitting  to  bail,  made  and  filed  December  17, 
1914,  in  the  Matter  of  the  Application  of  Ernest  C. 
Reed  for  Writ  of  Habeas  Corpus,  No.  899 — Crim. 
S.  D.  as  the  same  remains  on  file  in  my  office,  and  I  do 
further  certify  that  the  Bond  required  to  be  given  in 
said  order  has  been  duly  approved  by  Chas.  N.  Will- 
iams, a  U.  S.  Commissioner,  and  filed  in  my  office  on 
this  17th  day  of  December,  1914. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  17th  day  of  December,  A.  D.,  1914. 
[Seal  of  the  U.  S.  District  Court,  Southern  District 
of  California.] 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Leslie  S.  Colyer, 
Deputy  Clerk." 
That  immediately  upon  receipt  of  said  order  ad- 
mitting the  said  ERNEST  C.  REED  to  bail,  and  cer- 
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tificate  that  the  bond  required  had  been  duly  ap- 
proved and  filed,  I  discharged  the  said  ERNEST  C. 
REED  from  custody  and  have  not  since  said  hour 
and  date  had  him  in  my  custody,  and  in  consequence 
cannot  bring  the  body  of  the  said  ERNEST  C.  REED 
before  your  Honorable  Court  on  the  day  and  hour 
that  I  am  within  commanded. 

I  have  attached  hereto  and  make  a  part  of  this 
return  a  full,  true  and  correct  copy  of  the  warrant 
of  arrest  and  rendition  in  the  extradition  of  the  said 
ERNEST  C.  REED  to  the  State  of  Iowa,  with  my 
return  and  the  receipt  of  the  said  Patrick  J.  Phelan, 
agent  of  the  State  of  Iowa  endorsed  thereon;  also 
full,  [36]  true  and  correct  copies  of  the  extradi- 
tion request  made  by  the  authorities  of  the  State  of 
Iowa  upon  his  Excellency  the  Governor  of  the  State 
of  California  as  same  are  certified  by  Martin  C. 
Madsen,  Executive  Secretary  of  the  State  of  Cali- 
fornia, and  I  also  submit  herewith  for  the  inspection 
of  the  Honorable  Court  the  original  of  the  said  ex- 
tradition warrant;  the  certified  copies  of  all  papers 
in  the  said  extradition  of  ERNEST  C.  REED  from 
the  State  of  California  to  the  State  of  Iowa,  as  same 
were  received  by  me  from  the  said  Martin  C.  Mad- 
sen,  Executive  Secretary  as  aforesaid,  and  the  cer- 
tified copy  of  order  admitting  the  said  ERNEST  C. 
REED  to  bail  pending  the  hearing  of  the  writ  in  this 
matter,  which  was  served  upon  me  and  by  virtue  of 
which  I  discharged  the  said  ERNEST  C.  REED  from 
custody. 
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Dated  December  18,  1914. 

C.  E.  SEBASTIAN, 

CMef  of  Police  of  the  City  of  Los  Angeles,  State  of 

California. 
I,  Patrick  J.  Plielan,  agent  of  the  State  of  Iowa, 
in  the  extradition  of  Ernest  C.  Eeed,  hereby  certify 
that  the  foregoing  is  a  full,  true  and  correct  return 
of  the  action  had  in  said  matter.  I  attach  hereto  a 
copy  of  my  commission  issued  by  his  Excellency 
G.  W.  Clark,  Governor  of  the  State  of  Iowa,  appoint- 
ing me  as  agent  of  the  said  State  of  Iowa  in  said 
extradition  and  the  original  of  said  commission  I 
also  submit  herewith  for  the  inspection  of  the 
Honorable  Court. 

Dated  December  18,  1914. 

PATRICK  J.  PHELAN, 
Agent  of   the  State  of  Iowa  in   the  Extradition   of 

Ernest  C.  Eeed.     .[37] 

[Exhibits  Attached  to  Return  on  Writ  of  Habeas 

Corpus.] 

(COPY) 

STATE  OF  CALIFORNIA, 

EXECUTIVE  DEPARTMENT. 

The  People  of  the  State  of  California,  to  Any  Sheriff, 
Constable,  Marshal,  or  Policeman  of  This  State, 
Greeting : 
WHEREAS,  it  has  been  represented  to  me  by  the 
Governor  of  the  State  of  Iowa   that  ERNEST    C. 
REED  stands  charged  with  the  crime  of  False  Pre- 
tenses,  committed  in  the    County  of  Scott,  in   said 
State,  and  that  he  fled  from  the  justice  of  that  State, 
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and  has  taken  refuge  in  the  State  of  California,  and 
the  said  Governor  of  Iowa  having,  in  pursuance  of 
the  Constitution  and  Laws  of  the  United  States,  de- 
manded of  me  that  I  shall  cause  the  said  ERNEST 
C.  EEED  to  be  arrested  and  delivered  to  PATEICK 
J.  PHELAN,  who  is  authorized  to  receive  him  into 
his  custody  and  convey  him  back  to  the  said  State  of 
Iowa. 

AND  WHEREAS,  the  said  representation  and 
demand  is  acompanied  by  a  copy  of  certificate  of 
prosecuting  attorney,  copies  of  indictment  and  war- 
rant, and  affidavits,  certified  by  the  Governor  of  the 
State  of  Iowa  to  be  authentic,  whereby  the  said 
ERNEST  C.  REED  is  charged  with  said  crime  and 
it  satisfactorily  appearing  that  the  representations 
of  the  said  Governor  of  Iowa  are  true  and  that  said 
ERNEST  C.  REED  is  a  fugitive  from  the  justice  of 
said  State  of  Iowa. 

YOU  ARE  THEREFORE  required  to  arrest  and 
secure  the  said  ERNEST  C.  REED,  wherever  he 
may  be  found  within  this  State,  and  to  deliver  him 
into  the  custody  of  the  said  PATRICK  J,  PHELAN, 
to  be  taken  back  to  the  State  from  which  he  fled, 
pursuant  to  the  said  requisition,  he,  the  said 
PATRICK  J.  PHELAN,  defraying  all  costs  and  ex- 
penses incurred  in  the  arrest  and  securing  of  the  said 
fugitive. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  caused  the  Great  Seal  of  the  ,[38] 
State  to  be  affixed,  this,  the  30th  day  of  November, 
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in  the  year  of  our  Lord  one  thousand  nine  hundred 

and  fourteen. 

[The  Great  Seal  of  the  State  of  California.] 

HIRAM  W.  JOHNSON, 
Governor  of  the  State  of  California. 
By  the  Governor :      FRANK  C.  JORDAN, 

'Secretary  of  State. 
By  FRANK  H.  CANY, 

Deputy. 

RETURN  THIS  WRIT  TO  THE  GOVERNOR'S 
OFFICE,  AT  SACRAMENTO,  CALIFORNIA. 

(OVER) 

(On  reverse  side  of  sheet:)      (Copy). 

State  of  California, 
County  of  Los  Angeles, — ss. 

I  hereby  certify.  That  I  have  executed  the  within 
warrant  by  arresting  the  said  Ernest  C.  Reed,  the 
fugitive  named  therein,  and  delivering  him  into  the 
custody  of  the  said  Patrick  J.  Phelan,  the  agent  of 
the  State  of  Iowa,  at  Los  Angeles,  Calif.,  this  4th 
day  of  December,  1914. 

C.  E.  SEBASTIAN, 
Chief  of  Police  of  the  City  of  Los  Angeles,    Cali- 
fornia. 

I  hereby  certify  that  I  received  the  within-named 
fugitive  Ernest  C.  Reed,  from  C.  E.  Sebastian,  Chief 
of  Police  of  the  City  of  Los  Angeles,  in  said  City, 
this  4th  day  of  December,  1914. 

PATRICK  J.  PHELAN, 
Agent  of  the  State  of  Iowa.     [39] 
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(COPY) 

STATE  OF  IOWA. 

EXECUTIVE  DEPAETMENT. 

G.  W.  Clarke,  Governor  of  the  State  of  Iowa,  to  All 
to  Whom  These  Presents  Shall  Come,  Greeting: 

KNOW  YE :  That  I  have  appointed,  and  do  hereby 
appoint,  Patrick  J.  Phelan,  of  the  County  of  Scott, 
my  agent  to  take  and  receive  from  the  authorities  of 
the  State  of  California, 

ERNEST  C.  REED, 
fugitive  from  justice,  and  to  convey  him  to  the  State 
of  Iowa,  to  be  dealt  with  according  to  law. 

These  are  therefore  to  request  and  require  all  per- 
sons to  permit  the  said  agent  to  receive  and  secure 
the  said  fugitive  and  bring  him  unmolested  into  this 
State,  said  agent  peaceably  and  lawfully  behaving. 

The  State  of  Iowa  will  be  at  no  expense  on  account 
hereof  unless  the  accused  be  returned  to  the  State, 
indicted  (if  not  already  so),  and  tried;  nor  shall  such 
expense  in  any  event  exceed  the  siun  of  Three  Hun- 
dred Dollars,  in  addition  to  fees  lawfully  paid  to  offi- 
cers of  other  States. 

IN  TESTIMONY  WHEREOF :  I  have  hereunto 
set  my  hand  and  caused  to  be  affixed  the  Great  Seal 
of  the  State  of  Iowa.  Done  at  Des  Moines  this  21st 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fourteen,  of  the  independence 
of  the  United  States  the  one  hundred  and  thirtv- 
ninth. 
(Great  Seal  of  the  State  of  Iowa.) 

By  the  Governor :  G.  W.  CLARKE, 

W.  S.  ALLEN, 
Secretary  of  State.     [40] 
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COPY. 

I  hereby  certify  that  the  within  and  foregoing  is  a 

true  and  exact  copy  of  the  papers  in  the  matter  of 

the  extradition  of  Ernest  C.  Reed  from  the  State  of 

California  to  the  State  of  Iowa  on  file  in  this  office. 

Dated:  Sacramento,  Cal.,  December  3,  1914. 

MARTIN  C.  MADSEN, 
Executive  Secretary  to  the  Governor. 
On  this  3d  day  of  December,  1914,  before  me, 
Myrtle  V.  Murray,  a  notary  public  in  and  for  the 
County  of  Sacramento,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  Martin  C. 
Madsen,  Executive  Secretary  to  the  Governor,  w^hose 
name  is  subscribed  to  the  foregoing  certificate  and 
acknowledged  to  me  that  he  executed  the  same. 

IN  WITNESS  WHEREOE,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  at  my  office  in 
the  County  of  Sacramento,  the  day  and  year  in  this 
certificate  first  above  written. 

MYRTLE  V.  MURRAY, 
Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 
(With  the  seal  of  the   Notary  Public   impressed 
thereon,  thus:) 

^^  NOTARY  PUBLIC, 

Eureka, 

Sacramento  County, 

Calif."     [41] 


The  United  States  of  America  et  ah  41 

[Application  for  Requisition — Exhibit  to  Return.] 

COPY. 

APPLICATION  FOR  REQUISITION. 

November  21, 1914. 
State  of  Iowa, 
County  of  Scott, 
Office  of  County  Attorney. 
To  the  Governor  of  the  State  of  Iowa : 

Sir :  I  herewith  make  application  for  a  requisition 
upon  the  Governor  of  California  for  the  return  of 
ERNEST  C.  REED  who  is  charged  in  this  county 
with  felony,  and  who,  as  it  appears  from  the  accom- 
panying affidavit,  is  a  fugitive  from  justice  of  this 
state. 

In  support  of  this  application  I  send  herewith 
certified  copies  of  the  indictment  and  bench  warrant 
and  also  affidavits  alleging  the  facts  required  to  be 
established,  and  I  hereby  certify : 

1.  That  the  full  name  of  the  person  for  whom  ex- 
tradition is  asked  is  ERNEST  C.  REED,  who  stands 
charged  with  the  crime  of  False  Pretenses ;  and  the 
name  of  the  agent  proposed  is  Patrick  J.  Phelan, 
who  is  a  resident  of  Davenport,  in  the  County  of 
Scott,  State  of  Iowa. 

2.  That  in  my  opinion  the  ends  of  public  justice 
require  that  the  alleged  criminal  be  brought  to  this 
state  for  trial,  at  the  public  expense. 

3.  That  I  believe  I  have  sufficient  evidence  to  se- 
cure the  conviction  of  said  fugitive. 

4.  That  the  person  named  as  agent  is  a  proper 
person   and  that  he  has  no   private  interest  in   the 
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arrest  of  said  fugitive. 

5.  That  all  papers  herein  are  in  duplicate  and 
have  been  compared  with  each  other,  and  are,  in  all 
respects,  entirely  alike. 

6.  That  this  application  is  not  made  for  the  pur- 
pose of  enforcing  the  collection  of  a  debt,  or  for  any 
private  purpose  [42]  whatever;  and  if  the  re- 
quisition now  applied  for  be  granted,  the  criminal 
proceedings  shall  not  be  used  for  any  of  said  objects. 

(Signed)     FRED  VOLLMER, 

County  Attorney. 
(Over.) 
(On  reverse  side  of  sheet:) 

COPY. 

Affidavit  [of  Fred  VoUmer — Exhibit  to  Return.] 

State  of  Iowa, 
County  of  Scott, — ss. 

I,  Fred  Vollmer,  on  oath  depose  and  say:  That 
Ernest  C.  Reed  who  is  charged  with  the  crime 
of  False  Pretenses  committed  on  or  about  June  7^ 
1909,  in  the  County  of  Scott,  has,  since  the  commis- 
sion of  said  crime,  actually  fled  from  the  State  of 
Iowa,  the  time  of  his  escape  being  about  June  7, 1909, 
and  that  he  is  now  a  fugitive  from  justice  of  this 
state,  and  I  have  reason  to  believe  is  at  Los  Angeles, 
in  the  State  of  California,  where  he  is  under  arrest 
awaiting  a  warrant  in  this  case,  and  I  ask  that  a 
requisition  be  issued  on  the  Governor  of  the  State  of 
California. 

(Signed)     FRED  VOLLMER. 
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Subscribed  and  sworn  to  before  me  by  Fred  Voll- 
mer  this  21st  day  of  November,  1914. 

F.  A.  COOPER, 
Notary  Public,  Scott  Co.,  la. 
(With  the  seal  of  said  Notary  impressed  thereon.) 

[43] 

WM.  THEOPHILUS, 

Judge  of  the  Seventh  Judicial  District. 
[Indictment— Exhibit  to  Return.] 

COPY. 

This  Bill  of  Indictment  was  presented  in  open 
court  in  the  presence  of  the  Grand  Jury,  and  by  their 
Foreman,  and  is  now  here  filed  in  presence  of  the 
Court,  and  of  the  Grand  Jury,  this  25th  day  of  Sep- 
tember, A.  D.  1914. 

H.  J.  McFARLAND, 

Clerk  District  Court,  Scott  County,  Iowa. 

A.  C.  MARTENS, 
Deputy. 
No  Private  Prosecutor. 

COPY. 

No.  32.80. 
THE  STATE  OF  IOWA 

vs. 
ERNEST  C.  REED. 

A  True  Bill. 

J.  G.  DUTCHER, 
Foreman  of  the  Grand  Jury. 
Names  of  witnesses   examined  before  the    Grand 
Jury: 

CHAS.  SORROWFREE, 

ASAPH  SERGEANT.     [44] 
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COPY. 

District  Court  of  the  County  of  Scott, 
THE  STATE  OE  IOWA 

Against 
EENEST  C.  REED. 

The  Grand  Jury  of  the  County  of  Scott,  in  the 
name  and  by  the  authority  of  the  State  of  Iowa, 
accuse  Ernest  C.  Reed,  of  the  crime  of  False  Pre- 
tenses committed  as  follows: 

The  said  Ernest  C.  Reed  on  or  about  the  7th  day 
of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nine  in  the  County  aforesaid,  did  un- 
lawfully, feloniously,  designedly,  by  means  of  false 
pretenses  and  with  intent  to  defraud,  obtain  from 
Asaph  Sergeant  and  of  the  property  of  said  Asaph 
Sergeant  a  draft  in  words  and  figures  substantially 
as  follows: 

^^LeClaire  Savings  Bank. 
LeClaire,  Iowa,  June  7, 1909.     No.  14742, 

Pay  to  the  order  of  A.  Sergeant $5,537.00 

Fifty-five  hundred  and  thirty-seven    dollars   (Not 
over  six  thousand  $6,000). 
Payable  at 

Par  in      To  Iowa  National  Bank. 
New  York  or  Davenport,  Iowa. 
Chicago  Exchange. 

F.  C.  MICHAEL. 
H.  D.  G., 
Cashier. 
Endorsed  on  the  back  thereof,  ^' Asaph  Sergeant," 
and  a  certificate  of  ten  shares  of  stock  of  the  par 
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value  of  one  hundred  dollars  per  share  of  the  Ameri- 
can Security  Co.,  a  corporation  (a  better  description 
being  to  this  Grand  Jury  unknown),  by  unlawfully, 
feloniously,  designedly,  by  means  of  false  pretenses, 
and  with  intent  to  defraud,  represent  that  the  title  to 
all  that  certain  tract  or  parcel  of  land  in  Moore 
County,  Texas,  more  particularly  described  as  fol- 
lows: West  half  of  Survey  11,  Block  Q,  Certificate 
5/814,  H.  &  G.  [45]  N.  R.  R.  Co.,  grant  320  seres 
in  the  Pan  Handle  of  Texas  was  clear,  that  it  was 
unincumbered  and 

COPY. 

and  that  he  owned  the  said  land  and  the  title  thereto 
and  that  he  would  warrant  all  and  singular  the  said 
premises  unto  the  said  Asaph  Sergeant  against  every 
person  lawfully  claiming  or  to  claim  the  same  or  any 
part  thereof,  and  each  and  all  of  said  representations 
said  Asaph  Sergeant  relied  upon  and  believed. 

Whereas  in  truth  and  in  fact  the  aforesaid  de- 
scribed land  in  Moore  County,  Texas,  was  not  clear, 
and  was  not  unincumbered,  and  that  he  did  not  own 
the  said  land  and  the  title  thereto  and  that  he  could 
not  warrant  the  premises  unto  said  Asaph  Sergeant, 
and  that  in  truth  and  in  fact  said  above-described 
land  in  Moore  County,  Texas,  was  then  and  there 
subject  to  a  vendor's  lien  of  a  large  amount  of  money, 
to  wit,  about  Two  Thousand  Five  Hundred  Dollars, 
all  of  which  was  then  and  there  well  known  to  said 
Ernest  C.  Reed,  contrary  to  and  in  violation  of  law; 
and  the  said  Grand  Jury  further  alleges  that  said 
defendant  Ernest  C.  Reed  has  not  been  publicly  a 
resident  within  the  State  of  Iowa  during  the  period 
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of  time  from  June  7, 1909,  until  the  present  time,  the 
date  of  the  return  of  this  indictment. 

(Signed)     FRED  VOLLMER, 
County  Attorney  in  and  for  Scott  County,  Iowa. 
[46] 

COPY. 

iState  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McFarland,  Clerk  of  the  District  Court  of 
the  State  of  Iowa,  in  and  for  said  county,  do  hereby 
certify  that  the  above  and  foregoing  is  a  true  and 
perfect  transcript  of  the  Record  Entry  of  Bill  of 
Indictment  in  case  No.  3280,  The  iState  of  Iowa  vs. 
Ernest  C.  Reed,  in  the  above-entitled  cause,  as  fully 
as  the  same  remains  on  record  in  my  office. 

And  I  further  certify  that  the  records  of  said  court 
are  now  in  my  custody  and  under  my  control  and 
that  I  am  the  proper  officer  to  make  this  certificate. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court,  at  the 
courthouse  in  Davenport,  in  said  county  this  20th 
day  of  November,  A.  D.  1914. 

(Signed)     H.  J.  McFARLAND, 
Clerk  of  District  Court. 

(With  the  seal  impressed  thereon.)     [47] 
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COPY. 

JUDGE'S  AND  CLERK'S  CERTIFICATE. 

State  of  Iowa, 
Scott  County, — ss. 

In  the  District  Court  of  Iowa,  in  and  for  Scott 

County. 
I,  M.  P.  DONEGAN,  one  of  the  Judges  of  the 
Seventh  Judicial  District  of  Iowa,  within  which  is 
included  Scott  County,  do  hereby  certify  that  H.  J. 
McEARLAND,  whose  genuine  signature  is  attached 
to  the  foregoing  and  attached  certificate,  was  at  the 
date  thereof,  to  wit : 

November  20th,  1914,  the  Clerk  of  the  District 
Court  in  and  for  Scott  County,  duly  elected,  qualified 
and  acting,  and  the  person  having  by  law  the  custody 
of  the  seal  of  said  court,  and  that  said  certificate  is 
in  due  form. 

Witness  my  hand  hereto  this  20th  day  of  Novem- 
ber, A.  D.  1914. 

M.  P.  DONEGAN,     (Signed) 
Judge  Seventh  Judicial  District. 
State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McParland,  Clerk  of  the  District  Court 
within  and  for  Scott  County,  do  hereby  certify  that 
Hon.  M.  P.  Donegan,  whose  genuine  signature  is 
affixed  to  the  foregoing  certificate,  was  at  the  date 
thereof,  to  wit:  November  20th,  A.  D.  1914,  one  of 
the  Judges  of  the  District  Court  of  said  Judicial  Dis- 
trict, duly  elected,  qualified  and  acting. 

WITNESS  my  hand  and  the  seal  of  the  Court 
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hereto  affixed,  at  my  office  in  Davenport,  in  said- 
county  this  20th  day  of  November,  1914. 

H.  J.  McFARLAND, 
Clerk  of  Said  Court. 
(With  the  Seal  of  the  District  Court  impressed 
thereon.)     [48] 

Bench  Warrant  [Exhibit  to  Return]. 

COPY. 

State  of  Iowa, 

iScott  County, — ss. 

The  State  of  Iowa,  to  any  Peace  Officer  in  the  State : 

An  Indictment  having  been  found  in  the  District 
Court  of  said  county,  on  the  25th  day  of  September, 
A.  D.  1914,  charging  Ernest  C.  Reed  with  the  crime 
of  False  Pretenses,  you  are  therefore  hereby  com- 
manded to  arrest  the  said  Ernest  C.  Reed  and  bring 
him  before  said  court  to  answer  said  Indictment,  if 
the  said  court  be  then  in  session  in  said  county  (or 
if  the  said  Ernest  C.  Reed  require  it,  that  you  take 
him  before  a  Magistrate,  or  the  clerk  of  the  District 
Court  in  said  county,  or  in  the  county  in  which  you 
arrest  him  that  he  may  give  bail  to  answer  the  said 
Indictment;  or  if  the  said  court  be  not  then  in  session 
in  said  county,  that  you  deliver  him  into  the  custody 
of  the  sheriff  of  said  county). 

Given  under  my  hand  and  the  seal  of  said  court, 
at  my  office,  in  the  city  of  Davenport,  in  the  county 
aforesaid,  this  25th  day  of  September,  A.  D.  1914. 

By  order  of  the  Judge  of  the  Court. 

H.  J.  McFARLAND, 
Clerk  of  District  Court. 
[Seal  of  the  District  Court  of  Scott  Co.,  Iowa.] 
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The  defendant  is  to  be  admitted  to  bail  in  the  sum 
of  $100,000.00.— Dollars.     [49] 

COPY. 

State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McFarland,  Clerk  of  the  District  Court  of 
the  State  of  Iowa,  in  and  for  the  said  county,  do 
hereby  certify  that  the  above  and  foregoing  is  a  true 
and  perfect  transcript  of  the  Record  Entry  of  Bench 
Warrant  issued  in  case  No.  3280  Criminal,  State  of 
Iowa,  vs.  Ernest  C.  Reed,  in  the  above-entitled  cause, 
as  fully  as  the  same  remains  on  record  in  my  office. 

And  I  further  certify  that  the  records  of  said  court 
are  now  in  my  custody  and  under  my  control  and 
that  I  am  the  proper  officer  to  make  this  certificate. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court,  at  the 
courthouse  in  Davenport,  in  said  county,  this  20th 
day  of  November,  A.  D.  1914. 

[Seal]  H.  J.  McPARLAND,     (Signed) 

Clerk  of  District  Court.     [50] 

COPY. 

JUDGE'S  AND  CLERK'S  CERTIFICATE. 

State  of  Iowa, 
Scott  County, — ss. 

In  the  District  Court  of  loiva,  in  and  for  Scott 

County, 

I,  WM.  THEOPHILUS,  one  of  the  Judges  of  the 

Seventh  Judicial  District  of  Iowa,  within  which  is 

included  Scott  County,  do  hereby  certify  that  H. 

J.  McFarland,  whose  genuine  signature  is  attached 
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to  the  foregoing  and  attached  certificate,  was,  at  the 
date  thereof,  to  wit,  November  20th,  1914,  the  clerk 
of  the  District  Court  in  and  for  Scott  County,  duly 
elected,  qualified  and  acting,  and  the  person  having 
by  law  the  custody  of  the  seal  of  said  court,  and  that 
said  certificate  is  in  due  form. 

WITNESS  my  hand  hereto  this  20th  day  of  No- 
vember, A.  D.  1914. 

WM.  THEOPHILUS,     (Signed) 
Judge  Seventh  Judicial  District. 

State  of  Iowa, 
•Scott  County, — ss. 

I,  H.  J.  McParland,  Clerk  of  the  District  Court 
within  and  for  Scott  County,  do  hereby  certify  that 
Hon.  Wm.  Theophilus,  whose  genuine  signature  is 
affixed  to  the  foregoing  certificate,  was  at  the  date 
thereof,  to  wit,  November  20th,  A.  D.  1914,  one  of 
the  Judges  of  the  District  Court  of  said  Judicial 
District,  duly  elected,  qualified  and  acting. 

WITNESS,  my  hand  and  the  seal  of  the  Court 
hereto  affixed,  at  my  office  in  Davenport,  in  said 
county,  this  20th  day  of  November,  1914. 

H.  J.  McFARLAND, 
Clerk  of  Said  Court. 

(With  the  Seal  of  the  District  Court  impressed 
thereon.)     [51] 
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[Affidavit  of  Asaph  Sergeant — Exhibit  to  Return.] 

COPY. 

In  the  District  Court  of  the  State  of  Iowa  in  and  for 

Scott  County, 

STATE  OF  IOWA 

Against 
ERNEST  C.  REED. 

State  of  Iowa, 
Scott  County, — ss. 

I,  Asaph  Sergeant,  being  duly  sworn  on  oath  state : 
That  I  reside  in  LeClaire,  Scott  County,  Iowa,  and 
that  I  am  the  principal  complaining  witness  in  the 
above-entitled  cause;  that  this  application  for  a 
requisition  upon  the  Governor  of  California  for  the 
return  of  Ernest  C.  Reed  is  made  in  good  faith,  for 
the  sole  purpose  of  punishing  the  accused  and  that 
I  do  not  desire  or  expect  to  use  the  prosecution  for 
the  purpose  of  collecting  a  debt  or  for  any  private 
purpose  and  will  not  directly  or  indirectly  use  the 
same  for  any  of  said  purposes.  I  further  state  that 
said  Ernest  C.  Reed  has  been  absent  from  the  State 
of  Iowa  since  June  7,  1909.  That  I  did  not  discover 
the  fact  that  Ernest  C.  Reed  had  committed  a  crime 
in  connection  with  the  transaction  that  occurred  on 
said  date  until  I  had  the  title  examined  to  the  prop- 
erty in  question  which  was  a  long  time  after  said 
date  and  that  since  the  discovery  of  said  crime  I 
have  been  endeavoring  to  locate  said  Ernest  C. 
Reed  and  that  on  or  about  November  20,  1914,  I 
learned  that  he  was  in  Los  Angeles,  California,  and 
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that  this  is  the  cause  for  the  delay  in  making  the 
application  for  the  requisition. 

(Signed)     ASAPH  SERGEANT. 
Signed  and  sworn  to  before  me  this  21st  day  of 
November,  1914. 

WM.  THEOPHILUS,     (Signed) 
Judge  of  the  District  Court  of  Iowa  in  and  for  the 
Seventh  Judicial  District  of  said  State.     [52] 

COPY. 
JUDGE'S  AND  CLERK'S  CERTIFICATE. 

In  the  District  Court  of  lotva,  in  and  for  Scott 

County. 
State  of  Iowa, 
Scott  County. 

I,  WM.  THEOPHILUS,  one  of  the  Judges  of  the 
Seventh  Judicial  District  of  Iowa,  within  which  is 
included  Scott  County,  do  hereby  certify  that  H.  J. 
McFarland,  whose  genuine  signature  is  attached  to 
the  foregoing  and  attached  certificate,  was  at  the 
date  thereof,  to  wit: 

November  21st,  1914,  the  clerk  of  the  District 
Court  in  and  for  Scott  County,  duly  elected,  quali- 
fied and  acting,  and  the  person  having  by  law  the 
custody  of  the  seal  of  said  Court,  and  that  said  cer- 
tificate is  in  due  form. 

Witness  my  hand  hereto  this  21st  day  of  Novem- 
ber, A.  D.  1914. 

(Signed)     WM.  THEOPHILUS, 
Judge  Seventh  Judicial  District. 
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State  of  Iowa, 
Scott  County, — ss. 

I,  H.  J.  McFarland,  Clerk  of  the  District  Court 
with  and  for  Scott  County,  do  hereby  certify  that 
Hon.  Wm.  Theophilus,  whose  genuine  signature  is 
affixed  to  the  foregoing  certificate,  was  at  the  date 
thereof,  to  wit,  November  2ilst,  A.  D,  1914,  one  of 
the  Judges  of  the  District  Court  of  said  Judicial 
District,  duly  elected,  qualified  and  acting. 

WITNESS  my  hand  and  the  seal  of  the  Court 
hereto  affixed,  at  my  office  in  Davenport,  in  said 
County  this  21st  day  of  November,  1914. 

H.  J.  McFARLAND,     (Signed) 
Clerk  of  Said  Court. 

(With  the  seal  of  said  Court  impressed  thereon.) 
[53] 

[Rules  of  Practice — Exhibit  to  Return.] 

COPY. 

RULES  OF  PRACTICE. 

ALL  PAPERS  MUiST  BE  IN  DUPLICATE,  AND 

APPLICATION  MUST  BE  MADE  BY 

COUNTY  ATTORNEY. 

When  the  application  is  based  upon  indictment 
the  application  must  be  accompanied  by  duly  at- 
tested copy  of  the  indictment. 

When  application  is  based  upon  information  the 
application  must  be  accompanied  by  certified  copies 
of  the  information  and  warrant  of  arrest  certified 
to  by  the  magistrate  and  the  genuineness  of  Ms 
signature  and  such  information  must  be  supported 
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and  accompanied  by  affidavit  or  affidavits,  sworn 
to  before  the  Magistrate  (a  notary  public  is  not  a 
magistrate  within  the  meaning  of  the  statute)  by 
some  person  or  persons  having  knowledge,  setting 
forth  the  details  of  the  commission  of  the  crime. 

In  all  cases  of  fraud,  false  pretenses,  embezzle- 
ment or  forgery,  the  affidavit  of  the  principal  com- 
plaining witness  or  informant,  that  the  application 
is  made  in  good  faith,  for  the  sole  purpose  of  punish- 
ing the  accused,  and  that  he  does  not  desire  or  ex- 
pect to  use  the  prosecution  for  the  purpose  of  col- 
lecting a  debt,  or  for  any  private  purpose,  and  will 
not  directly  or  indirectly  use  the  same  for  any  of 
said  purposes,  should  accompany  the  application, 
whether  based  on  indictment  or  information. 

An  affidavit  should  also  accompany  the  applica- 
tion even  though  based  on  indictment  where  requisi- 
tion is  made  upon  the  State  of  Pennsylvania  and  the 
crime  is  that  of  seduction. 

If  there  has  been  any  former  application  for  a 
requisition  for  the  same  person,  growing  out  of  the 
same  transaction,  it  should  be  so  stated,  with  an  ex- 
planation of  the  reasons  for  a  second  request, 
together  with  the  date  of  such  application,  as  near 
as  may  be. 

If  the  offense  charged  is  not  of  recent  occurrence 
a  satisfactory  reason  should  be  given  for  the  delay 
in  making  the  application.     [54} 

[Endorsed] :  No.  899--Crim.  In  the  District  Court 
of  the  United  States  in  and  for  the  Southern  Dis- 
trict of  California,  Southern  Division.  In  the  Mat- 
ter of  the  Application  of  Ernest  C.  Reed  for  Writ  of 
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Habeas  Corpus.  Writ  of  Habeas  Corpus.  Re- 
ceived Copy  of  the  Within  this day  of , 

191_.     Attorney  for ,  Collier,  Shelton  & 

Schlegel,  811  Herman  W.  Hellman  Bldg.,  Sunset, 
Main  9480,  Home  A4201,  Los  Angeles,  California,  At- 
torneys for  Petitioner.  3^-6-14—500.  Return  of  C. 
E.  Sebastian,  Chief  of  Police  of  the  City  of  Los  An- 
geles, and  Patrick  J.  Phelan,  Agent  of  the  State  of 
Iowa.  Filed  Dec.  18,  1914.  Wm.  M.  Van  Dyke, 
Clerk.     By  Leslie  iS.  Colyer,  Deputy.     [55] 


[Order  on  Hearing— December  18,  1914.] 

At  a  stated  term,  to  wit,  the  July  Term,  A.  D.  1914, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on  Fri- 
day, the  eighteenth  day  of  December,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fourteen.  Present,  The  Honorable  BENJAMIN 
F.  BLEDSOE,  District  Judge. 

No.  899— CRIM.  S.  D. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  a  Writ  of  Habeas  Corpus. 

This  cause  coming  on  this  day  to  be  heard  on  a 
writ  of  habeas  corpus ;  James  E.  Shelton,  Esq.,  Frank 
C.  Collier,  Esq.,  and  John  Schlegel,  Esq.,  appear- 
ing as  counsel  for  petitioner;  Percy  V.  Hammon, 
Esq.,  Deputy  District  Attorney  of  Los  Angeles 
County,  California,  and  C.  A.  Stutsman,  Esq.,  ap- 
pearing as  counsel  for  respondents;  and  the  return 
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of  respondents  to  the  writ  of  habeas  corpus  having 
been  filed  in  open  court ;  and  said  cause  having  been 
argued,  on  behalf  of  petitioner,  by  Frank  C.  Collier, 
Esq.,  of  counsel  for  petitioner,  and  on  behalf  of  re- 
spondents by  C.  A.  Stutsman,  Esq.,  and  Percy  V. 
Hammon,  Esq.,  of  counsel  for  respondents,  and  fur- 
ther on  behalf  of  petitioner  by  Frank  C.  Collier,  Esq., 
of  counsel  for  petitioner,  and  further  on  behalf  of 
respondents  by  C.  A.  Stutsman,  Esq.,  of  counsel  for 
respondents,  and  further  on  behalf  of  petitioner  by 
Frank  C.  Collier,  Esq.,  of  counsel  for  petitioner;  it 
is  ordered  that  this  cause  be,  and  the  same  hereby 
is  continued  for  further  hearing  until  Saturday,  the 
19th  day  of  December,  1914,  at  10:30  o'clock  A.  M. 
[56] 


[Order  Denying  Application  for  Leave  to  Introduce 
Evidence,  Discharging  Writ  of  Habeas  Corpus, 
etc.] 

At  a  stated  term,  to  wit,  the  July  Term,  A.  D.  1914, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on  Sat- 
urday, the  nineteenth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen.  Present,  The  Honorable  BEN- 
JAMIN P.  BLEDSOE,  District  Judge. 

No.  899— CRIM.  S.  D. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  a  Writ  of  Habeas  Corpus. 
This  cause  coming  on  this  day  to  be  further  heard 
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on  the  writ  of  habeas  corpus  and  respondents'  re- 
turn thereto;  Frank  C.  Collier,  Esq.,  John  Schlegel, 
Esq.,  and  James  E.  Shelton,  Esq.,  appearing  as  coun- 
sel for  petitioner;  Percy  V.  Hammon,  Esq.,  Deputy 
District  Attorney  of  Los  Angeles,  California,  and 
C.  A.  Stutsman,  Esq.,  appearing  as  counsel  for  re- 
spondents ;  it  is  now  by  the  Court  ordered,  that  the 
application  for  leave  to  introduce  evidence  herein 
be,  and  the  same  hereby  is  denied,  and  it  is  further 
ordered  that  the  writ  of  habeas  corpus  herein  be, 
and  the  same  hereby  is  discharged,  the  petitioner  to 
be  remanded  to  the  custody  of  respondents;  where- 
upon, a  Petition  for  Order  Allowing  Appeal  and  As- 
signments of  Errors,  having  been  presented  on  be- 
half of    petitioner   by  his  said    counsel,  and    filed 
herein,  an  order  allowing  an  appeal  herein  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  fixing  the  bail  of  petitioner  on  said  ap- 
peal at   $7,500.00  is  presented,    signed  and  filed  in 
open  court,  and  it  is  further  ordered  that  petitioner 
be,  and  he  hereby  is  remanded  to  the  custody  of  the 
U.  S.  Marshal  for  this  district  until  said  bail  is  given. 
1.57] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  Writ  of  Habeas  Corpus. 

Petition  for  Appeal  to  the  Circuit  Court  of  Appeals 

in  Habeas  Corpus. 

The  said  Ernest  C.  Reed  by  his  attorneys,  Messrs. 
Collier,  Shelton  &  Schlegel,  feeling  himself  aggrieved 
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by  the  order  and  judgment  entered  on  December  19, 

1914,  in  the  above-entitled  proceeding  does  hereby 

appeal  from  the  said  order  to  the  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit  and  prays  that  his 

appeal  may  be  allowed  and  that  a  transcript  of  the 

record  of  proceedings  and  papers  upon  which  said 

order  is  made,  duly  authenticated,  may  be  sent  to  the 

Circuit  Court  of  Appeals  of  the  Ninth  Circuit  of  the 

United  States. 

COLLIER,  SHELTON  &  SCHLEGEL. 

Bv  COLLIER, 

Attorneys  for  Petitioner. 
FCC:  MGC. 

[Endorsed] :  No.  899 — Crim.  In  the  District 
Court  of  the  United  States  in  and  for  the  Southern 
District  of  California,  Southern  Division.  In  the 
Matter  of  the  Application  of  Ernest  C.  Reed  for  Writ 
of  Habeas  Corpus.  Petition  for  Appeal  to  the  Cir- 
cuit Court  of  Appeals  in  Habeas  Corpus.  Filed 
Dec.  19, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie 
S.  Colyer,  Deputy.  Collier,  Shelton  &  Schlegel,  811 
Herman  W.  Hellman  Building,  Sunset,  Main  9480, 
Home  A4569,  Los  Angeles,  California,  Attorneys 
for  Petitioner.     [58] 
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The  United  States  Circuit  Court  of  Appeals  for  the 

Circuit,  Term  of ■,  in  the  Year  of 

our   Lord,  One  Thousand   Nine  Hundred    and 
Fourteen, 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  Writ  of  Habeas  Corpus. 

Assignment  of  Error. 

Afterward,  to  wit,  on  the day  of  December, 

1914,  in  this  same  term,  before  the  honorable  judges 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  City  of  San  Francisco,  State  of  Cali- 
fornia, comes  Ernest  C.  Reed  by  his  attorneys 
Messrs.  Collier,  Shelton  &  Schlegel  and  says  that  in 
the  records  and  proceedings  aforesaid  there  is  mani- 
fest error  in  this,  to  wit :  That  the  District  Court  of 
the  United  States,  in  and  for  the  Southern  District 
of  California,  Southern  Division,  erred  in  discharg- 
ing the  Writ  of  Habeas  Corpus,  and  refusing  the  ap- 
plication of  the  said  Ernest  C.  Reed  therefor. 

Again,  in  that  said  District  Court  did  not  hold  that 
the  indictment  presented  to  the  Governor  of  the 
State  of  California,  did  not  properly  and  legally 
charge  the  petitioner  with  a  crime  against  the  laws 
of  the  State  of  Iowa. 

Again,  that  said  District  Court  erred  in  excluding 
the  testimony  offered  by  the  petitioner  for  the  pur- 
pose of  showing  that  petitioner  was  publicly  a  resi- 
dent within  the  State  of  Iowa  for  more  than  three 
years  after  the  alleged  commission  of  the  alleged 
crime  set  forth  in  said  indictment,  and  was  for  more 
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than  three  years  after  the  alleged  commission  of  said 
offense  not  without  the  reach  of  criminal  process  in 
said  State  of  Iowa,  and  is  therefore  not  a  fugitive 
from  justice. 

For  further  errors  appearing  upon  the  record. 

WHEREAS,  by  the  law  of  the  land  the  said  Writ 
of  Habeas  Corpus  should  have  been  granted  and  the 
prisoner  discharged.    .[59] 

And  the  said  Ernest  C.  Reed  prays  that  the  order 
and  judgment  aforesaid  may  be  reversed,  annulled 
and  held  for  naught  and  for  such  other  relief  as  may 
be  proper  in  the  premises. 

COLLIER,  SHELTON  &  SCHLEGEL. 

By  COLLIER, 
Attorneys  for  Petitioner. 

FCC:  MGC. 

[Endorsed] :  No.  899 — Crim.  The  United  States 
District  Court  for  the  Southern  Dist.  of  California. 
In  the  Matter  of  the  Application  of  Ernest  C.  Reed 
for  Writ  of  Habeas  Corpus.  Assignment  of  Error. 
Filed  Dec.  19,  1914.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy.  Collier,  Shelton  &  Sch- 
legel.  Attorneys  for  Ernest  C.  Reed.  Attorneys  at 
Law,  811 H.  W.  Hellman  Building,  Los  Angeles,  Cali- 
fornia.    Notaries  Public.     [60] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
EEED  for  Writ  of  Habeas  Corpus. 

Order  Allowing  Appeal. 

And  now,  to  wit,  on  December  19,  1914,  it  is  or- 
dered that  the  appeal  of  the  said  petitioner  Ernest 
C.  Eeed  be  allowed  upon  the  following  terms  and 
under  the  following  regulations:  That  the  said 
Ernest  C.  Reed  be  taken  into  the  custody  of  the 
United  States  Marshal  for  the  Southern  District  of 
California  to  be  by  him  safely  kept,  and  that  the  said 
Ernest  C.  Reed  do  execute  and  deliver  a  good  and 
sufficient  bond  in  the  sum  of  $7,500.00  with  security 
to  be  approved  by  Charles  N.  Williams  a  Commis- 
sioner of  said  United  States  District  Court,  which 
said  bond  when  approved  shall  be  filed  with  the  clerk 
of  said  Circuit  Court  of  Appeals  of  the  United  States 
in  and  for  the  Ninth  Circuit  and  shall  be  conditioned 
as  follows:  That  the  said  Ernest  C.  Reed  do  deliver 
himself  up  to  the  Marshal  of  said  Southern  District 
and  to  appear  before  the  Circuit  Court  of  Appeals 
whenever  and  wherever  ordered  by  this  court  or  by 
the  said  Circuit  Court  of  Appeals  and  do  then  and 
there  abide  by  and  perform  the  judgment  of  the  Cir- 
cuit Court  in  the  premises. 

And  that  the  said  Ernest  C.  Reed  do  cause  to  be 
sent  to  said  appellate  tribunal  a  transcript  of  the 
petition,  writ  of  habeas  corpus  and  return  thereto 
and  other  proceedings  and  documents  and  affidavits 
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of  said  cause  immediately  upon  the  execution  of  said 
bond.  And  that  upon  the  execution  and  approval 
of  said  bond  as  aforesaid  and  tender  of  the  same,  the 
said  Ernest  C.  Reed  be  discharged  from  the  custody 
of  said  Marshal  and  allowed  to  go  free,  subject  to  the 
terms  of  this  order  or  [61]  the  final  disposition  of 
said  Appellate  Court. 

Done  in  open  Court  December  19,  1914. 

BENJAMIN  F.  BLEDSOE, 
United  States  District  Judge. 

FCC :  MGC. 

[Endorsed] :  No.  899 — Crim.  In  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  In  the 
Matter  of  the  Application  of  Ernest  C.  Reed  for  Writ 
of  Habeas  Corpus.  Order  Allowing  Appeal.  Filed 
Dec.  19, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie 
S.  Colyer,  Deputy.  Collier,  Shelton  &  Schlegel,  811 
Herman  W.  Hellman  Building,  Sunset,  Main  9480, 
Home  A4569.  Los  Angeles,  California,  Attorneys 
for  Petitioner.    .[62] 
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In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit,  Term  of ,  in  the  Year 

of  Our  Lord  One  Thousand  Nine  Hundred  and 
Fourteen, 

Bail  Bond  Pending  Appeal  on  Writ  of  Habeas 

Corpus. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  Writ  of  Habeas  Corpus. 

United  States  of  America, 
Southern  District  of  California, — ^ss. 

We,  George  T.  Parr  and  J.  H.  Reid,  jointly  and 
severally  acknowledge  ourselves  in  debt  to  the  United 
States  of  America  in  the  sum  of  $7,500.00  lawful 
money  of  the  United  States  of  America  to  be  levied 
on  our  and  each  of  our  goods,  chattels,  lands  and  tene- 
ments upon  this  condition. 

WHEREAS,  the  said  Ernest  C.  Reed  has  sued  out 
an  appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California  in  the 
matter  of  the  application  of  the  said  Ernest  C.  Reed 
for  Writ  of  Habeas  Corpus  for  a  review  of  said  judg- 
ment in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Now,  if  the  said  Ernest  C.  Reed  shall  appear  and 
surrender  himself  in  the  District  Court  of  the  United 
St;  .s  for  the  Southern  District  of  California,  or  in 
the  Circuit  Court  of  Appeals  of  the  United  States  in 
and  for  Ninth  Circuit  upon  the  final  determination 
of  said  appeal  or  upon  any  other  or  further  orders 
of  said  courts,  or  either  of  them,  and  from  time  to 


64  Ernest  C.  Reed  vs. 

time  thereafter  as  he  may  be  required  to  answer  any 
further  proceedings  and  abide  by  and  perform  any 
judgment  or  order  which  may  be  had  or  rendered 
therein  in  this  matter  and  shall  abide  and  perform 
any  judgment  or  order  which  may  be  rendered  in  said 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit,  and  not  depart  from  said  District 
Court  [63]  without  leave  thereof,  then  this  ap- 
plication shall  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

WITNESS  our  hands  and  seals  this  19th  day  of 
December,  A.  D.  1914. 

GEORGE  T.  PARR. 

J.  H.  REID. 
United  States  of  America, 
Southern  District  of  California, — ss. 

George  T.  Parr- and  J.  H.  Reid,  the  sureties  whose 
names  are  subscribed  to  the  above  undertaking,  being 
severally  duly  sworn,  each  for  himself,  says : 

That  he  is  a  resident  and  freeholder  in  the  County 
of  Los  Angeles,  State  of  California,  and  is  worth  the 
sum  in  said  undertaking  specified,  as  the  penalty 
thereof,  over  and  above  all  his  just  debts  and  liabili- 
ties, exclusive  of  property  exempt  from  execution. 

GEORGE  T.  PARR. 

J.  H.  REID. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  December,  1914. 

[Seal]  CHAS.  N.  WILLIAMS, 

U.  S.  Commissioner. 

Taken  and  approved  this  19th  day  of  December, 
1914,   before  me  Chas.  N.   Williams,  United  States 
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Commissioner  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

CHAS.  N.  WILLIAMS, 
United  States  Commissioner. 
FCC:  MGC. 

The  foregoing  bond  is  approved  this  19th  day  of 
December,  1914. 

BENJAMIN  F.  BLEDSOE, 

U.  S.  District  Judge. 

[Endorsed]  :  No.  899 — Crim.     The  United  States 

Circuit    Court    of     [64]     Appeals   for   the  

Circuit :   Term  of ,  in  the  Year  of  Our  Lord 

One  Thousand  Nine  Hundred  and  Fourteen.  In  the 
Matter  of  the  Application  of  Ernest  C.  Reed  for  Writ 
of  Habeas  Corpus.  Bail  Bond  Pending  Appeal  on 
Writ  of  Habeas  Corpus.  Filed  Dec.  19, 1914.  Wm. 
M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Collier,  Shelton  &  Schlegel,  Attorneys  for 
Ernest  C.  Reed,  Attorneys  at  Law,  811  H.  W.  Hell- 
man  Building,  Los  Angeles,  California,  Notaries 
Public.     [65] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division, 

Clerk's  Office. 

No.  899— CRIM. 
In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  a  Writ  of  Habeas  Corpus. 
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Praecipe  [for  Transcript  of  Record]. 

To  the  Clerk  of  Said  Court : 

Sir :  Please  issue  a  certified  transcript  of  the  rec- 
ord in  the  above-entitled  matter  to  constitute  the  rec- 
ord on  appeal  to  the  U.  S  Circuit  Court  of  Appeals, 
and  to  consist  of  the  following : 
Minutes  of  the  court. 
Assignment  of  Error. 
Order  allowing  appeal. 
Petition  for  appeal  to  the  TJ.  S  C.  C.  A. 
Order  for  issuance  of  Writ  of  Habeas  Corpus. 
Petition  for  Writ  of  Habeas  Corpus. 
Eeturn  of  C.  E.  Sebastian,  Chief  of  Police  and  P.  J. 
Phelan,  as  agent,  etc.,  to  Writ  of  Habeas  Corpus. 
Order  fixing  Bail. 
Writ  of  Habeas  Corpus. 
Bail  Bond  on  Appeal. 

12/19/14. 

COLLIER  SHELTON  &  SCHLEGEL. 

By  COLLIER. 

[Endorsed] :  No  899— Crim.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Divi- 
sion. In  Re  Application  of  Ernest  C.  Reed  for  Writ 
of  Habeas  Corpus.  Praecipe  for  Transcript.  Filed 
Dec.  19, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.     .[66] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  ofl  Record,  etc.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  899— CRIM. 

In  the  Matter  of  the  Application  of  ERNEST  C. 
REED  for  a  Writ  of  Habeas  Corpus. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court  of 
the  United  States  of  America,  in  and  for  the  South- 
ern District  of  California,  do  hereby  certify  the 
foregoing  sixty-six  (66)  typewritten  pages,  num- 
bered from  1  to  66,  inclusive,  and  comprised  in  one 
(1)  volume,  to  be  a  full,  true  and  correct  copy  of 
the  Petition  for  Writ  of  Habeas  Corpus,  Order  for 
Issuance  of  Writ  of  Habeas  Corpus,  Writ  of  Habeas 
Corpus,  Order  Fixing  Bail  Return  of  C.  E.  Sebas- 
tian, Chief  of  Police,  and  P.  J.  Phelan  as  Agent  of 
the  State  of  Iowa,  to  Writ  of  Habeas  Corpus,  Minute 
Order  of  December  18,  1914,  Minute  Order  of  De- 
cember 19,  1914,  Petition  for  Appeal,  Assignment 
of  Error,  Order  Allowing  Appeal,  Bond  on  Appeal, 
and  Praecipe  for  Transcript  on  Appeal,  in  the  above 
and  therein  entitled  matter,  and  that  the  same  to- 
gether constitute  the  record  in  said  cause  as  specified 
in  the  said  Praecipe  for  Transcript  on  Appeal  filed 
in  my  office  on  behalf  of  the  petitioner  and  appel- 
lant herein  by  his  attorneys  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
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record  is  $31.50/100,  the  amount  whereof  has  been 
paid  me  by  Ernest  C.  Reed,  the  petitioner  and  appel- 
lant in  said     [67]     matter. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  23d  day  of  January,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  fifteen,  and  of  our  Inde- 
pendence the  one  hundred  and  thirty-ninth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
Jan.  23, 1915.     W.  M.  V.  D.]     [68] 


[Endorsed] :  No.  2565.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Ernest  C. 
Reed,  Appellant,  vs.  The  United  States  of  America, 
Charles  E.  Sebastian,  Chief  of  Police  of  the  City  of 
Los  Angeles,  and  Patrick  J.  Phelan,  Agent  of  the 
State  of  Iowa,  Appellees.  In  the  Matter  of  the  Ap- 
plication of  Ernest  C.  Reed  for  a  Writ  of  Habeas 
Corpus.  Transcript  of  Record.  Upon  Appeal  from 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division. 

Filed  January  27,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Ernest  C.  Reed, 

Appellatit, 

United  States  of  America,  Charles 
E.  Sebastian,  Chief  of  Police  of 
the  City  of  Los  Angeles,  and 
Patrick  J.  Phelan  Agent  of  the 
State  of  Iowa, 

Appellees. 
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Attorneys  for  Appellant, 

Parker  &  Stone  Co.,  Law  Printers,  238  New  High  St.,  Los  Angeles,  Cal. 
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United  States 


Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT. 


Ernest  C.  Reed, 

Appellant, 
VS. 

United  States  of  America,  Charles 
E.  Sebastian,  Chief  of  Police  of 
the  City  of  Los  Angeles,  and 
Patrick  J.  Phelan  Agent  of  the 
State  of  Iowa, 

Appellees. 


In  the  Matter  of  the  Application  of  Ernest  C. 
Reed  for  Writ  of  Habeas  Corpus. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  THE  CASE. 

Ernest  C.  Reed,  appellant  herein,  applied  for  a  writ 
of  habeas  corpus  directed  to  Charles  E.  Sebastian,  as 
Chief  of  PoHce  of  the  City  of  Los  Angeles,  State  of 
California,  and  Patrick  J.  Phelan,  as  Agent  of  the  State 
of  Iowa,  requiring  them  to  bring  the  body  of  the  said 
Ernest  C.  Reed  before  the  Honorable  Benjamin  F. 
Bledsoe,  judge  of  the   District   Court  of  the  United 


States  in  and  for  the  Southern  District  of  CaHfornia, 
Southern  Division,  at  Los  Angeles. 

The  petition  for  the  writ  was  hied  December  17, 
1914,  and  thereupon  and  on  the  same  date  an  order 
was  signed  by  said  district  judge  directing  the  writ  of 
habeas  corpus  to  issue,  and  thereafter  and  on  said 
December  17,  1914,  a  writ  of  habeas  corpus  was  issued 
directed  to  said  Sebastian  and  said  Phelan  in  their  re- 
spective official  capacities,  and  was  on  December  17, 
1914,  served  on  said  officers  by  the  United  States 
marshal  at  Los  Angeles,  and  on  said  day  the  said 
Ernest  C.  Reed  was  admitted  to  bail  in  the  sum  of 
five  thousand  dollars. 

Thereafter  and  on  December  18,  1914,  the  return  of 
said  officers  to  said  wTit  was  duly  filed  with  the  clerk 
of  said  United  States  District  Court. 

On  December  18,  1914,  said  Ernest  C.  Reed  ap- 
peared, represented  by  his  counsel,  Collier,  Shelton  & 
Schlegel;  the  state  of  Iowa  being  represented  by  Percy 
V.  Hammon,  deputy  district  attorney  in  and  for  Los 
Angeles  county,  California,  and  C.  A.  Stutsman,  Esq., 
of  counsel. 

The  said  Ernest  C.  Reed  through  his  counsel  then 
presented  the  points  raised  on  behalf  of  said  petitioner 
in  paragraph  I  of  said  petition,  subdivision  (a),  but 
was  informed  by  said  court  that  he  did  not  care  to 
hear  from  counsel  thereon  but  to  proceed  with  the 
argument  on  the  question  of  admissibility  of  evidence 
to  show  the  bar  of  the  statute  of  limitations. 

Under  such  admonition  counsel  then  passed  to  the 
question  of  the  right  and  duty  of  said  District  Court 


to  admit  evidence  for  the  purpose  of  showing  that  the 
alleged  criminal  offense,  if  any  there  was,  was  barred 
by  section  5165  of  the  Annotated  Codes  of  1897  of  the 
state  of  Iowa.  Counsel  stated  to  the  court  that  he  was 
prepared  to  show,  by  vv^itnesses  then  present  in  the 
court  room,  and  by  depositions  to  be  taken  in  Iowa, 
in  the  event  that  the  court  should  rule  that  testimony 
was  admissible,  that  the  said  Ernest  C.  Reed  was  for 
more  than  three  years  after  the  alleged  offense  was  com- 
mitted, publicly  a  resident  of  the  state  of  lov/a;  that 
for  more  than  three  years  after  said  alleged  offense 
was  committed  the  said  Ernest  C.  Reed  was  constantly 
within  the  reach  of  the  process  of  the  state  of  Iowa, 
both  civil  and  criminal,  and  for  tliat  reason  said  alleged 
offense  was  barred  by  the  statute  of  limitations.  That 
said  evidence  did  not  go  to  the  defense  of  the  matters 
charged  in  the  indictment  set  out  in  said  petition,  but 
went  entirely  to  the  question  of  fact,  always  open  to 
proof — to-wit:  was  petitioner  a  fugitive  from  justice; 
that  if  it  could  be  shown  that  the  prosecution  was 
barred  by  the  statute  the  petitioner  was  not  a  fugitive 
from  justice,  and  the  writ  of  habeas  corpus  should  be 
granted  and  the  prisoner  discharged  from  custody  and 
his  bail  exonerated. 

After  argument  by  counsel  for  both  petitioner  and 
respondents,  the  case  was  submitted  to  the  court  for 
decision,  and  thereafter  and  on  December  19,  19 14, 
the  said  Honorable  Benjamin  F.  Bledsoe,  as  such  dis- 
trict judge,  denied  the  apphcation  of  petitioner  to  in- 
troduce the  evidence  hereinabove  referred  to,  declined 
to   hear    further   arguments,    discharged    the   writ   of 
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habeas  corpus  theretofore  issued,  and  remanded  the 
petitioner  to  custody. 

That  thereafter  and  on  said  December  19,  1914, 
leave  was  duly  and  regularly  granted  to  petitioner  to 
appeal  to  the  Circuit  Court  of  Appeals  of  the  United 
States  and  petitioner  was  admitted  to  bail  in  the  sum 
of  seventy-five  hundred  dollars,  which  was  duly  and 
regularly  furnished,  and  the  petitioner  is  now  out  on 
bail. 

That  thereafter  and  on  said  19th  day  of  December, 
1914,  the  petitioner  and  appellant  duly  filed  his  assign- 
ments of  error  and  thereafter  duly  perfected  his  appeal. 

SPECIFICATIONS  OF  ERROR. 

I. 

Appellant  Respectfully  Represents  to  the  Court 
That  tlie  Said  District  Court  Erred  in  That 
It  Did  Not  Hold  That  the  Indictment  Pre- 
sented TO  the  Governor  of  the  State  of  Cali- 
fornia Did  Not  Properly  and  Legally  Charge 
the  Prisoner  With  a  Crime  Against  the 
Laws  of  the  State  of  Iowa. 

In  this  connection  the  appellant  begs  leave  to  submit 
the  following  sub-specifications  as  to  the  insufficiency 
of  said  indictment: 

(a)  That  said  indictment  upon  which  the  writ  of 
rendition  is  based,  and  a  true  copy  whereof  is  set  forth 
on  pages  15  et  seq,  of  the  Transcript  of  Record,  pur- 
porting to  have  been  filed  in  the  District  Court  of  the 
county  of  Scott,  state  of  Iowa,  on  September  25,  1914, 
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is  wholly  insufficient  as  an  indictment  in  the  following 
partculars,  to-wit: 

(i)  That  it  does  not  state  facts  sufficient  to  consti- 
tute a  public  offense  or  a  crime  or  to  charge  the  said 
Ernest  C.  Reed  with  any  crime  or  public  offense. 

Section  2,  clause  2,  Article  IV  of  the  Constitution  of 
the  United  States  declares:  ^^That  a  person  charged 
in  any  state  with  treason,  felony  or  any  other  crime 

Obviously,  then,  the  prisoner  must  be  charged  with 
some  crime,  and  therefore  it  is  necessary  that  all  of 
the  elements  of  any  one  crime  sought  to  be  charged 
must  be  present. 

Justice  Moody,  in  the  case  of  Pierce  v.  Creecy,  210 
U.  S.  387,  says: 

"The  Constitution  provides  that:  *A  person 
charged  in  any  state  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  deliv- 
ered up  to  be  removed  to  the  state  having  juris- 
diction of  the  crime'  (Art.  4,  Section  2,  Clause  2). 
No  person  may  be  lawfully  removed  from  one 
state  to  another  by  virtue  of  this  provision  unless : 
I,  he  is  charged  in  one  state  with  treason,  felony 
or  other  crime;  2,  he  has  fled  from  justice;  3,  a 
demand  is  made  for  his  delivery  to  the  state 
wherein  he  is  charged  with  crime.  If  either  of 
these  conditions  is  absent  the  Constitution  affords 
no  warrant  for  a  restraint  of  the  liberty  of  any 
person.  Here  the  only  condition  which  it  is  in- 
sisted is  absent  is  the  charge  of  a  crime.     The 
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ONLY  EVIDENCE  OF  A  CHARGE  OF  CRIME  IS  THE 
INDICTMENT,  AND  THE  CONTENTION  TO  BE  EXAM- 
INED IS  THAT  THE  INDICTMENT  IS  INSUFFICIENT 
PROOF  THAT  A   CHARGE   HAS   BEEN    MADE/' 

"The  only  safe  rule  is  to  abandon  entirely  the 
standard  to  which  the  indictment  must  conform 
judged  as  a  criminal  pleading,  and  consider  only 
whether  it  shows  satisfactorily  that  the  fugitive 
has  been  in  fact,  however  inartificially,  charged 
with  crime  in  the  state  from  which  he  has 
fled/' 

And  in  commenting  on  the  indictment  before  him  in 
that  case,  says: 

"The  indictment,  whether  good  or  bad,  as  a 
pleading,  unmistakably  describes  every  ele- 
ment OF  THE  crime  OF  FALSE  SWEARING  AS  IT  IS 
DEFINED  IN  THE  TeXAS  PeNAL  CoDE,   ETC/' 

which  is  but  another  way  of  stating  that  every  element 
of  a  crime  must  in  some  manner,  though  inartificially, 
be  stated  or  charged  in  the  indictment  or  affidavit. 
And  the  court  in  the  case  of  United  States  v.  Red- 
din,  193  Fed.  798,  802,  says: 

"In  these  proceedings  (removal  for  trial,  which 
to  all  intents  and  purposes  is  the  same  as  extra- 
dition) all  technical  considerations  are  to  be 
avoided  as  far  as  possible.  McNichols  v.  Pease, 
207  U.  S.  100.  One  highly  technical  and  narrow 
rule  is  found  necessary  which  is  that  the  indict- 
ment cannot  he  attacked  as  a  pleading  but  may 
BE  AS  A  PIECE  OF  EVIDENCE;  that  is,  abandon  en- 
tirely the  standard  fixed  by  courts  as  a  test  of 
criminal  proceedings  and  inquire  only  whether 


—  9  — 

IT  SHOWS  SATISFACTORILY  IF  THE  ACCUSED  HAS 
BEEN  IN  FACT,  HOWEVER  INARTIFICIALLY,  CHARGED 
WITH  A  CRIME/^ 

Treated,  then,  in  the  language  of  the  last  case  above 
cited,  as  evidence  of  the  charge  of  the  crime,  can  it 
be  said  that  there  was  sufficient  evidence  before  either 
governor  for  any  court  to  charge  the  defendant  with  a 
crime.  Attention  in  this  matter  is  particularly  called 
to  State  V.  Loser,  132  Iowa  419,  infra. 

The  indictment  in  the  instant  case  evidently  attempts 
to  charge  the  crime  of  cheating  by  false  pretenses  [see 
Transcript,  page  15].  If  not  that,  then  with  what 
crime  is  it  attempting  to  charge  petitioner?  Unless 
all  the  elements  of  cheating  by  false  pretenses  or  any 
other  crime  are  present,  then  no  crime  whatever  has 
been  sufficiently  charged  in  the  indictment,  and  there- 
fore it  is  barred  even  within  the  view  of  Pierce  v. 
Creecy,  supra. 

In  State  v.  Loser,  132  Iowa  419,  104  N.  W.  337, 
339,  the  court  says: 

"But  in  view  of  the  allegations  of  the  indict- 
ment and  the  charges  given  by  the  court,  it  was 
important  that  the  crime  of  larceny  and  of  cheat- 
ing by  false  pretenses  be  clearly  distinguished. 
That  there  is  a  distinction  between  the  two  is  ap- 
parent, although  they  are  in  some  respects  similar 
in  character.  The  distinction  is  this:  If  the  false 
pretenses  induce  the  owner  to  part  with  his  prop- 
erty   INTENDING    TO    TRANSFER    BOTH     TITLE    AND 

POSSESSION,  the  crime  is   cheating   by  false  pre- 
tenses.    If,  on  the  other  hand,  one  by  fraud,  trick 
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or  false  pretenses,  induces  the  owner  to  part 

MERELY  WITH  THE  POSSESSION  OF  HIS  PROPERTY^ 
THERE   BEING   NO   INTENT   TO   PASS  THE   TITLE,    and 

the  party  who  receives  it  took  it  with  intent  fraud- 
ulently to  convert  it  to  his  own  use,  the  crime  is 
larceny.  *  ^  ^  Having  charged  as  already  in- 
dicated the  trial  court  undertook  to  define  the 
crime  of  cheating  by  false  pretenses,  and,  among 
other  things,  said  that  to  make  out  the  conspiracy 
it  should  be  shown  that  the  means  to  be  used  were 
such  as  had  they  been  successful  the  defendants 
would  have  been  guilty  of  cheating  by  false  pre- 
tenses. It  further  charged  that,  if  the  false  pre- 
tenses were  such  as  to  induce  the  prosecutors  to 
endorse  and  turn  over  to  the  defendants  the  ab- 
solute possession  and  apparent  ownership  of  cer- 
tain drafts  in  order  to  settle  an  assumed  contro- 
versy, this  would  make  out  the  crime  of  cheating 
by  false  pretenses,  and  it  would  make  no  difference 
in  this  respect  even  should  it  appear  from  the  evi- 
dence that  when  the  prosecutors  parted  with  their 
drafts  they  did  not  intend  to  part  with  the  title  to 
their  property.  In  other  instructions  the  court  de- 
fined larceny  and  said  that  if  the  defendant  con- 
spired to  obtain  the  property  through  larceny,  the 
defendant  would  not  be  guilty.  Larceny  was  prop- 
erly defined  in  these  instructions,  but  in  the  one  to 
which  we  have  referred,  the  crime  of  cheating  by 
false  pretenses  was  not  described.     It  is  not  the 

OBTAINING  OF  THE  APPARENT  TITLE  WHICH  CON- 
STITUTES THE  CRIME,  FOR  POSSESSION  OF  AN  EN- 
DORSED DRAFT  ALONE  GIVES  AN  APPARENT  TITLE, 
NO  MATTER  HOW  THAT  POSSESSION  BE  OBTAINED. 
If  THE  PROSECUTORS  DID  NOT  INTEND  TO  PART 
WITH   THE  TITLE^   BUT  DELIVERED   THE   POSSESSION 
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FOR  TEMPORARY  PURPOSE^  AND  DEFENDANTS  TOOK 
AND  FRAUDULENTLY  CONVERTED  IT,  THEY  WERE 
GUILTY  OF  LARCENY  AND  NOT  OF  THE  CRIME  OF 
CHEATING    BY    FALSE    PRETENSES.       *       ^       H^       ^^Iq 

fifth  instruction  asked  by  the  defendant,  which 
read  in  this  wise,  should  have  been  given,  'If  these 
defendants  conspired  to  induce  Gregory  and  Bar- 
ker to  part  with  the  possession  of  the  things  de- 
scribed in  the  indictment,  or  some  or  all  of  them, 
zvithoiit  purpose  on  the  part  of  Gregory  and  Bar- 
ker to  part  zvith  the  property  in  said  things,  and 
expecting  their  return,  and  the  conspiracy  includes 
a  felonious  intent  to  deprive  the  owners  of  the 
goods;  or  if  it  wa  sthe  purpose  of  the  conspiracy 
to  obtain  the  possession  only  by  a  trick,  artifice  or 
false  pretense,  with  felonious  intent  to  convert 
what  was  obtained  to  their  own  use,  that  would  be 
a  conspiracy  to  commit  larceny,  and  if  you  find 
that  such  was  the  conspiracy,  yon  must  acquit  the 
defendant/  and  we  think  that  the  seventh,  reading 
as  follows,  should  also  have  been  given,  'should 
you  find  that  the  defendant  conspired  to  induce 
Gregory  and  Barker  to  bet  on  a  foot  race,  and  to 
that  end  to  place  the  things  described  in  the  in- 
dictment, or  some  of  them,  in  the  hands  of  the 
stakeholder,  you  are  instructed  that  this  would  not 
be  a  conspiracy  to  obtain  title  to  the  property,  and 
if  you  find  that  such  was  the  conspiracy,  you  must 
acquit  the  defendant.' 

''Sixth:  We  hardly  deem  it  necessary  to  say 
that  one  indicted  for  conspiracy  to  cheat  by  false 
pretenses  may  not  on  that  charge  be  convicted  of 
a  conspiracy  to  commit  larceny." 
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In  view  of  the  foregoing,  which  is  a  recent  decision, 
to-wit:  1905,  of  the  Supreme  Court  of  the  state  of 
Iowa,  the  state  from  which  it  is  alleged  petitioner  fled, 
and  according  to  zvhose  lazvs  the  crUne  must  he 
charged,  one  of  the  essential  elements  of  false  pretenses 
is  that  there  must  have  been  an  intent  on  the  part  of 
the  party  defrauded  to  part  with  the  title  to  his  prop- 
erty, or  else  there  is  no  crime  of  cheating  by  false  pre- 
tenses charged. 

On  the  other  hand,  unless  the  charge  of  crime  in- 
cludes the  element  of  intent  to  deprive  the  party  de- 
frauded of  possession  merely,  with  no  intent  on  his  part 
to  deprive  himself  of  the  title  ,then  the  crime  of  larceny 
has  not  been  charged. 

If  neither  cheating  by  false  pretenses  or  larceny  has 
been  charged,  then  what  crime  has  been  charged? 
Certainly  the  indictment  in  question  intended  to  charge 
either  the  crime  of  larceny  or  the  crime  of  cheating 
by  false  pretenses.  Manifestly  from  the  face  of  the 
indictment  itself  it  is  intended  to  charge  the  crime  of 
cheating  by  false  pretenses  [see  Transcript,  page  15]. 
The  indictment  will  be  searched  in  vain  for  any  state- 
ment that  Asaph  Sargent  intended  to  part  with  the  title 
to  his  said  property.  It  is  impossible  to  tell  from  the 
indictment  whether  it  is  intended  to  charge  that  Sar- 
gent deposited  with  Reed  a  draft  and  stock  mentioned 
in  the  indictment  for  a  temporary  purpose,  or  whether 
he  intended  to  part  with  the  title  thereto.  As  said  in 
State  V.  Loser,  supra: 

"It  is  not  the  obtaining  of  the  apparent  title 
which  constitutes  the  crime,  for  possession  of  an 
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endorsed  draft  alone  gives  an  apparent  title,  no 
matter  how  that  possession  be  obtained.  If  the 
prosecutors  did  not  intend  to  part  with  the  title, 
but  delivered  the  possession  for  temporary  pur- 
poses, and  the  defendants  took  and  fraudulently 
diverted  it,  they  were  guilty  of  larceny  and  not 
of  the  crime  of  cheating  by  false  pretenses/' 

Therefore,  the  recital  of  the  delivery  by  Sargent  of 
a  draft  endorsed  by  him  and  of  stock  endorsed  by  him 
without  any  further  statement  that  it  was  his  intention 
then  and  there  to  part  with  the  title  thereto,  or  a  state- 
ment that  he  merely  delivered  them  for  a  temporary 
purpose,  is  entirely  insufficient  and  fails  to  state  an 
important  element  of  either  crime,  therefore  neither  the 
crime  of  larceny,  cheating  by  false  pretenses  or  any 
other  crim.e  has  been  charged,  and  the  indictment  on 
which  the  writ  of  rendition  is  based  is  absolutely  void. 

Further,  the  indictment  does  not  charge  a 
public  offense,  for  the  reason  that  it  does  not 
show  that  any  person  has  been  defrauded. 

In  State  v.  Clark,  26  Pac.  481,  the  court  says: 

'*To  constitute  the  offense  charged  in  the  in- 
formation (obtaining  money  under  false  pre- 
tenses) '''  ^  "^^  four  elements  must  concur, 
which  should  be  averred  and  proved :  ( i )  There 
must  be  an  intent  to  defraud;  (2)  there  must  be 
an  actual  fraud  committed;  (3)  false  pretenses 
must  have  been  used  for  the  purpose  of  perpe- 
trating the  fraud;  and  (4)  the  fraud  must  be  ac- 
complished by  means  of  the  false  pretenses  made 
use  of   for  the  purpose,   viz.,   they   must  be   the 
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cause,  in  whole  or  in  part,  which  induced  the 
owner  to  part  with  his  property.  ^  ^  ^  The 
language  of  the  court  in  the  case  of  People  v. 
Wakely,  62  Mich.  297,  is :  'But  it  does  not  amount 
in  law  to  a  false  pretense  unless  made  with  a 
fraudulent  intent,  and  the  person  parting  zvith 
the  property  is  actually  defrauded/  Was  the 
Stock  Yards  Bank  actually  defrauded?  What 
right  was  it  deprived  of  in  the  business  transac- 
tion? ^  "^  "^  If  it  was  not  defrauded,  this  es- 
sential ingredient  of  the  crime  charged  is  lacking, 

AND  UNLESS  EVIDENCE   CAN   BE  PRODUCED  TO   SHOW 

THAT  THE  bank  was  actually  defrauded,  the  de- 
fendant should  be  discharged." 

Applying  the  above  statement  of  the  law  to  a  case 
similar  to  the  one  at  bar,  we  find  in  Graves  v.  State, 
19  S.  W.  895  (which,  by  the  way,  is  a  Texas  case,  and 
therefore  is  competent  authority  on  the  question 
whether  Sargent  in  the  instant  case  was  defrauded), 
the  following  language: 

^'Appellant  was  indicted  for  the  offense  of 
swindling,  was  convicted,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  peniten- 
tiary, on  which  judgment  sentence  was  rendered 
and  he  appeals.  The  indictment  charges  the  de- 
fendant with  having  obtained  from  W.  C.  Reeves 
money,  mules,  a  wagon  and  other  personal  prop- 
erty aggregating  $295.00  in  exchange  for  a  tract 
of  land  which  he  then  and  there  represented  to 
said  Reeves  to  he  free  from  encumbrance,  but  in 
truth  and  in  fact  there  zvas  an  enucumbrance  on 
said  land,  zvhich  had  been  given  by  defendant  to 
one  G.  S.  Dickerson,  defendant's  vendor;  that  the 
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said  incumbrance  was  a  written  instrument  in 
words  and  figures  as  follows  (here  follows  a  copy 
of  the  instrument)  "^  "^^  ^.  The  only  question 
is,  is  the  indictment  sufficient?  Whether  the  note 
set  out  in  the  indictment  is  a  lien  on  the  land  in 
the  hands  of  the  purchaser  Reeves  necessarily  de- 
pends upon  the  recitals  in  the  deed  from  Dicker- 
son  to  defendant.  Of  itself,  though  retaining 
a  vendor's  lien,  the  note  cannot  constitute  a  lien 

UNLESS  THE  PROSECUTOR  HAD  NOTICE  OF  THE  NOTE 
AND  ITS  RECITALS  BEFORE  HE  PURCHASED,  BUT  THIS 
CANNOT  BE,  BECAUSE  THE  INDICTMENT  ALLEGES 
THAT  THE  PROSECUTOR  PURCHASED  THE  LAND 
WITHOUT  NOTICE,  AND  WITHOUT  NOTICE  OF  THE 
EXISTENCE  OF  THE  VENDOR's  LIEN  NOTE,  AND  PAID 
DEFENDANT    FOR    THE    LAND.       UulcSS    the    deed    of 

defendant  from  his  vendor  Dickerson  retains  a 
lien  or  recites  the  fact  that  the  land  is  still  unpaid 
for,  the  purchaser  occupies  the  Gibraltar  of  de- 
fenses, 'an  innocent  purchaser  without  notice.'  If, 
however,  the  lien  is  reserved  in  the  deed,  and  the 
purchaser  is  bound  by  the  recitals  in  his  chain  of 
title,  or  if  he  is  bound  by  the  record  of  the  deed, 
from  which  the  law  will  presume  notice,  these 

FACTS  SHOULD  HAVE  BEEN  ALLEGED  IN  THE  IN- 
DICTMENT.      Merely    to    state    that    a    note 

WHICH  IS  set  out  in  THE  INDICTMENT  IS  A  LIEN 
ON  THE  LAND  IS  BUT  AN  INFERENCE  OF  THE 
PLEADER  NOT  SUSTAINED  BUT  REBUTTED  BY  THE 
FACTS  PLEADED  BY  HIM.  It  IS  NOT  A  MERE  QUES- 
TION OF  EVIDENCE.  ThE  DEED  AND  THE  NOTE  ARE 
PARTS  OF  THE  SAME  TRANSACTION,  CONSTITUTING 
A  LIEN  ON  THE  LAND  IN  THE  HANDS  OF  THE  PROSE- 
CUTING WITNESS  W.  C.  Reeves     We  tlierefore 
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hold  that  the  indictment  is  insufficient  to 
sustain  the  conviction^  and  the  judgment  is 
reversed/^ 

The  indictment  in  the  instant  case  nowhere  makes  a 
statement  of  any  kind  that  Sargent  was  defrauded  in 
any  manner.  It  does  not  state  anywhere  that  he  ever 
received  the  property  in  question  or  that  there  was  any 
other  consideration  moving  from  Reed  to  him,  and  so 
far  as  the  indictment  is  concerned  there  is  nothing  to 
show  that  the  alleged  statements  claimed  to  have  been 
made  by  Reed  were  anything  more  than  mere  idle  state- 
ments. It  is  not  shown  that  Sargent  gave  any  of  the 
property  mentioned  to  Reed  for  any  purpose  whatso- 
ever, nor  how  or  in  what  manner  the  alleged  repre- 
sentations of  Reed  were  the  basis  upon  which  he  parted 
with  his  property.  And  in  this  connection  the  language 
used  by  the  court  in  State  v.  Barbee,  37  S.  W.  11 19, 
1 120,  is  in  point,  to-wit: 

'furthermore,  it  is  well  settled  law,  both  in  this 
state  and  elsewhere,  that  it  is  not  every  false  pre- 
tense which  can  be  made  a  basis  of  a  criminal 
prosecution.  It  must  be  such  a  one  as  is  calculated 
to  deceive.  Now,  in  this  case  we  know  (because 
the  indictment  does  not  charge  it)  that  defendant 
did  not  represent  to  Kern  that  Watson  was  sol- 
vent. Taking  this  as  true,  it  is  utterly  in- 
conceivable THAT  Kern  could  have  been  in- 
duced AND  deceived  IN  PARTING  WITH  THE 
money  of  THE  BANK  ON  THE  MERE  NAKED  AND 
UNSUPPORTED  ASSERTION  OF  DEFENDANT  THAT  HE 
WAS  THE  OWNER  OF  A  NOTE  ON  WaTSON  FOR  AN 
UNCERTAIN    AMOUNT    AND    DUE    AND    PAYABLE    AT 
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A  DAY  UNCERTAIN.  SuCH  REPRESENTATIONS  MADE 
UNDER  SUCH  CIRCUMSTANCES  ARE  CALCULATED  TO 
DECEIVE  NO  ONE,  AND  THEREFORE,  IF  MADE,  CON- 
STITUTE NO  CRIME.  ^  ^  ^^  Moreover,  it  must 
be  celar  that  even  if  defendant  had  represented  to 
Kern  that  Watson  was  solvent,  etc.,  and  such  rep- 
resentations were  false  and  made  with  intent  to 
defraud,  still  no  crime  was  committed  unless 

THE  indictment  SHOWS,  AND  SPECIFICALLY  SETS 
FORTH,  TLIAT  SOMETPIING  ELSE  WAS  DONE  BY  THE 
DEFENDANT    IN    ADDITION    TO    AND    AFTER    MAKING 

THE  FALSE  PRETENSES.  This  the  indictment  does 
not  do,  because  it  does  not  appear  therefrom  that 
the  overdrafts  were  drav/n  by  the  defendant  after 
the  false  pretense  was  made.  ^  ^'  ^  'Q-^^  if  \}^q 
overdrafts  were  made  prior  to  making  the  false 
pretenses,  and  the  payments  made  after  that, — if 
this  is  the  correct  view  of  the  matter, — then  on 

THE  FACE  OF  THE  INDICTMENT  NO  CRIME  IS 
CHARGED,  BECAUSE  FROM  THE  INDICTMENT  IT  DOES 
NOT  APPEAR  HOW  THIS  WAS,  AND  IT  IS  THE  DUTY 
OF  THE  PLEADER  IN  DRAFTING  AN  INDICTMENT  TO 
DISTINCTLY  CHARGE  THE  FACTS  WtllCIT  CONSTI- 
TUTE THE  CRIME."'' 

The  intention  of  the  court  is  called  to  the  fact  that 
it  nowhere  appears  that  the  premises  were  deeded  to 
Asaph  Sargent,  and  if  they  were  not  deeded  to  Asaph 
Sargent,  then,  even  granting,  for  the  sake  of  the  argu- 
ment only,  that  the  representations  were  made  as  al- 
leged in  the  indictment  that  the  land  was  clear,  and 
that  Reed  was  the  owner  of  it,  and  granting,  likewise 
for  the  sake  of  the  argument  only,  that  those  repre- 
sentations were  false,  that  Reed  was  not  the  owner  of 
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thc  land,  and  furthermore  that  it  was  encumbered  by 
a  vendor's  hen  in  tlie  sum  of  two  thousand  five  hun- 
dred dohars,  how,  under  those  circumstances,  could 
Sargent  be  in  any  manner  defrauded?  AMiat  was  it 
to  him  whether  Reed  owned  the  land  or  he  didn't  own 
the  land,  and  what  was  it  to  him  whether  the  land  was 
encumbered  by  $2500.00  vendor's  lien  or  by  a 
$10,000.00  vendor's  lien?  Or,  as  the  court  quotes  ap- 
provingly in  the  case  of  State  v.  Barbee,  supra: 

"It  has  been  ruled  tliat  'a  sale  of  goods  induced 
by  the  buyer's  false  representations  that  he  had 
in  his  office  a  certain  quantity  of  property  liable 
to  his  debts  as  a  means  of  obtaining  credit,  will 
not  warrant  an  indictment.  Common  prudence 
would  require  the  prosecutor  to  resort  to  other  in- 
formation.' " 

If,  therefore,  the  alleged  representations  of  Reed 
were  made  for  the  purpose  of  inducing  Sargent  to  buy 
the  land,  then  the  indictment  does  not  charge  a  crime 
within  the  meaning  of  the  federal  statutes,  because 
that  fact  is  not  stated.  If  the  alleged  representations 
were  made  for  the  purpose  of  obtaining  credit,  then, 
in  the  language  of  State  v.  Barbee,  just  quoted,  such 
statements  "will  not  warrant  an  indictment.  Common 
prudence  would  require  the  prosecutor  to  resort  to 
other  information."  And  how  can  this,  or  any  other 
court,  state  that  a  crime  was  charged,  unless  it  can  be 
shown  from  the  only  evidence  before  the  court,  to-wit, 
the  indictment,  or  any  of  the  papers  or  documents  used 
in  the  extradition  proceedings,  before  the  governor  of 
Iowa  or  of  California,  that  such  a  false  representation 
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was  made  as  is  in  law  sufficient  to  warrant  an  indict- 
ment? 

Therefore,  again  we  say  that  no  crime  has  been 
charged  against  the  appellant  herein  either  as  required 
by  the  laws  of  the  state  of  Iowa  or  elsewhere. 

11. 

That  the  Said  District  Court  Erred  in  Excluding 
THE  Testimony  Offered  by  Petitioner  for  the 
Purpose  of  Showing  That  Petitioner  Was 
Publicly  a  Resident  Within  the  State  of 
Iowa  for  More  Than  Three  Years  After  the 
Alleged  Commission  of  the  Alleged  Crime 
Set  Forth  in  the  Indictment,  and  Was  for 
More  Than  Three  Years  After  the  Alleged 
Commission  of  Said  Offense  Not  Without 
the  Reach  of  Criminal  Process  of  the  State 
OF  Iowa,  and  Is  Therefore  Not  a  Fugitive 
FROM  Justice. 

The  indictment  in  question  is  set  forth  on  pages  15, 
16  and  17  of  the  Transcript  of  Record. 

It  will  be  noticed  therefrom  that  the  alleged  offense 
was  committed  June  7,  1909,  whereas  the  indictment 
was  not  filed  until  September  25,  1914,  or  five  years, 
three  months  and  eighteen  days  after  the  alleged  com- 
mission of  the  offense. 

The  following  are  the  sections  of  the  Annotated 
Codes  of  1897  of  the  state  of  Iowa  upon  the  question 
of  the  statute  of  limitations: 
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Section  5163: 

^^A  prosecution  for  murder  may  be  commenced 
at  any  time  after  the  death  of  the  person  killed/' 

Section  5164: 

''An  indictment  for  a  public  offense  may  be 
found  within  eighteen  months  after  its  commis- 
sion in  the  following  cases,  and  not  after:  i. 
Taking  or  enticing  away  an  unmarried  female 
under  the  age  of  consent,  for  the  purpose  of  mar- 
riage or  prostitution.  2.  Seducing  or  debauching 
an  unmarried  female  of  previously  chaste  charac- 
ter. 3.  For  rape  or  adultery.  4.  For  an  assault 
with  intent  to  commit  a  rape.'' 

Section  5165: 

"In  all  other  cases  an  indictment  for  a  public 
offense  must  be  found  within  three  years  after  the 
commission  thereof,  and  not  afterwards.'' 

Section  5167: 

'*If,  when  the  offense  is  committed,  the  defend- 
ant is  out  of  the  state,  the  indictment  or  prosecu- 
tion may  be  found  or  commenced  within  the  time 
herein  limited  after  his  coming  into  the  state,  and 
no  period  during  which  the  party  charged  was 
not  publicly  a  resident  within  the  state  is  a  part 
of  the  limitation." 

That  the  petitioner  had  the  undoubted  right  to  in- 
troduce evidence  in  this  matter  showing  that  the  al- 
leged crime  was  barred  by  the  statute  of  limitations 
of  the  state  of  Iowa  for  the  purpose  thereby  of  show- 
ing that  he  was  not  a  fugitive  from  justice,  is,  we  be- 
lieve, clearly  set  forth  and  decided  in  the  case  of  Bruce 
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V.  Rayner,  124  Fed.  481,  and  as  this  case  is  nearly  on 
all  fours  with  the  case  at  bar  we  shall  take  the  liberty 
of  making  an  extended  quotation  therefrom: 

''This  case  comes  up  on  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Maryland.  Thomas  Bruce,  the  appellant,  being  in 
the  custody  of  an  agent  of  the  state  of  New  Jer- 
sey under  the  warrant  of  the  governor  of  Mary- 
land, applied  on  January  2,  1903,  to  the  Circuit 
Court  of  the  United  States  for  a  writ  of  habeas 
corpus.  His  petition  set  forth  his  arrest  and  al- 
leged unlawful  detention  under  a  warrant  issued 
by  the  governor  of  Maryland  in  response  to  a 
requisition  of  the  governor  of  New  Jersey,  and 
proceeds  as  follows:  'Third:  Your  petitioner  is 
advised  and  believes  and  charges  that  the  said 
requisition  is  based  upon  an  indictment  alleged  to 
have  been  found  by  the  grand  jury  in  and  for  the 
county  of  Essex,  in  the  state  of  Nev/  Jersey,  which 
indictment  your  petitioner  charges  as  defective,  il- 
legal, null  and  void,  and  without  reasonable  or  ade- 
quate foundation  in  law^  or  in  fact,  and  without 
probable  cause;  and  your  petitioner  charges  that 
said  indictment  does  not  show  that  any  crime  has 
been  committed  by  him  under  the  laws  of  the 
state  of  New  Jersey,  although  professing  so  to 
charge  him  with  the  crime  of  bigamy.' 

''The  writ  of  habeas  corpus  having  been  issued, 
the  body  of  the  prisoner  was  produced  and  a  re- 
turn made  to  the  writ.  This  return  avers  that  the 
prisoner,  Thomas  Bruce,  is  lawfully  in  custody 
by  virtue  of  a  warrant  issued  to  the  agent  of  the 
state  of  New  Jersey  by  the  governor  of  the  state 
of  Maryland  upon  the  request  of  the  governor  of 
New   Jersey,    on   the    ground    that    said   Thomas 
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Bruce  is  within  the  state  of  Maryland  as  a  fugitive 
from  justice  of  the  state  of  New  Jersey  under  an 
indictment  charging  him  with  bigamy,  a  crime 
committed  by  him  within  the  state  of  New  Jersey 
against  the  laws  of  New  Jersey;  the  papers  accom- 
panying the  demand  by  the  said  governor  of  New 
Jersey  being  certified  as  authentic  by  him.  To  his 
return  the  petitioner,  Thomas  Bruce,  repHed  that 
he  was  not  lawfully  in  custody,  has  not  been 
properly  indicted  for  any  offense  against  the  laws 
of  New  Jersey,  and  especially  and  particularly  of 
the  crime  of  bigamy,  and  also  denying  that  he  is 
a  fugitive  from  justice  in  the  said  state.  Hearing 
the  return  the  court  discharged  the  writ  and  re- 
manded the  prisoner  into  custody.  Leave  to  ap- 
peal was  granted  and  the  cause  is  here  on  eight 
assignments  of  error.  The  first  six  of  these  allege 
for  error  that  the  court  did  not  hold  the  indict- 
ment presented  by  the  governor  of  Maryland  did 
not  properly  and  legally  charge  the  petitioner  with 
a  crime  against  the  laws  of  New  Jersey.  The 
seventh  and  eighth  assignments  of  error  charge 
errors  in  the  court  in  excluding  testimony  offered 
by  the  petitioner  for  the  purpose  of  showing  that 
within  the  two  years  succeeding  March  ii,  1897, 
the  date  charged  in  the  indictment  as  the  date  of 
the  alleged  offense,  the  petitioner  was  a  resident 
of  the  state  of  New  Jersey,  and,  except  at  in- 
tervals when  absent  on  business,  was  not  without 
the  reach  of  criminal  process  in  said  state,  and, 
further,  that  the  petitioner  was  a  resident  of  the 
state  of  New  Jersey,  living  there  except  at  inter- 
vals when  absent  on  account  of  business,  prior  to 
said  alleged  offense  until  about  December  i,  1890. 
The  warrant  of  the  governor  of  Maryland  does 
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not  show  whether  he  considered  any  evidence 
bearing  upon  the  question,  was  the  petitioner, 
Thomas  Bruce,  a  fugitive  from  justice,  or  whether 
he  considered  the  sufficiency  of  the  indictment. 
When  the  cause  was  heard  in  the  Circuit  Court 
no  testimony  was  received  upon  the  question,  was 
the  petitioner  a  fugitive  from  justice.  Apparently 
the  court  did  not  go  behind  the  warrant  of  the 
governor  of  Maryland.'' 

The  foregoing  is  the  statement  of  facts  as  delivered 
by  Simonton,  circuit  judge,  who,  after  such  statement 
of  facts,  then  proceeded  to  give  the  decision,  from 
which  we  quote  as  follows  (the  emphasizing  is  our 
own) : 

"Was  this  error  on  the  part  of  the  court?  Sec- 
tion 2,  Clause  2,  Article  IV  of  the  Constitution  of 
'  the  United  States  declares:  'That  the  person 
charged  in  any  state  with  treason,  felony  or  any 
other  crime  who  shall  flee  from  justice  and  be 
found  in  another  state,  shall,  on  the  demand  of 
the  executive  of  the  state  from  which  he  fled,  be 
delivered  up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime.' 

"Provision  for  executing  the  mandate  of  the 
Constitution  is  made  in  sections  5278-5279,  Re- 
vised Statutes  of  the  United  States.  Whenever, 
however,  a  person  charged  with  being  a  fugitive 
from  justice  is  arrested  under  a  warrant  of  the 
governor  of  the  state  for  delivery  to  the  authori- 
ties of  the  demanding  state,  he  is  entitled  to  in- 
voke the  judgment  of  the  judicial  tribunals,  either 
federal  or  state,  by  zvrit  of  habeas  corpus,  upon 
the   lawfulness   of  his   arrest   and  imprisonment. 
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Roberts  v.  Riley,  ii6  U.  S.  94;  Robb  v.  Connolly, 
III  U.  S.  624;  Ex  parte  Hart,  63  Fed.  249.  When 
a  demand  of  this  character  is  made  on  a  governor 
of  a  state  two  questions  are  presented  to  him: 
First,  is  the  person  demanded  substantially 
charged  with  a  crime  against  the  laws  of  the  state 
from  whose  justice  it  is  alleged  that  he  has  fled 
by  an  indictment  or  affidavit  properly  certified? 
Second,  is  he  a  fugitive  from  justice  from  the 
state  demanding  him? 

''The  first  is  a  question  of  law,  and  as  such 
always  open  to  judicial  inquiry  on  the  face  of  the 
papers  on  application  for  discharge  under  a  writ 
of  habeas  corpus.  Roberts  v.  Riley,  supra.  The 
second  is  a  question  of  fact,  and  the  issuance  of  a 
writ  of  remand  by  the  governor  is  prima  facie  and 
presumptively  conclusive  of  this  fact,  whether  he 
makes  an  express  finding  thereon  or  not.  Roberts 
V.  Riley,  supra.  In  this  case  it  is  said :  'How  far 
the  decision  of  the  governor  on  this  question  of 
fact  may  be  reviewed  judicially  in  proceedings  in 
habeas  corpus,  or  w^hether  it  is  not  conclusive,  are 
questions  not  settled  by  harmonious  judicial  de- 
cisions nor  by  any  authoritative  judgment  of  the 
Supreme  Court  of  the  United  States.' 

(Note:     This  question  has,  since  this  decision  was 
written,  been  settled  by  McNichols  v.  Pease,  infra.) 

"But  the  learned  judge  delivering  the  opinion 
treats  the  conclusion  of  the  governor  as  prima 
facie  and  presumptively  correct  only  until  such 
presumption  is  overthrown  by  contrary  proof.  To 
the  same  efifect  is  Ex  parte  Reggel,  114  U.  S.  653. 
Both  of  these  cases  go  into  an  examination  of  the 
facts  and  coincide  in  the  conclusion  of  the  gov- 
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ernor.  A  fugitive  from  justice  is  one  who,  hav- 
ing committed  a  crime  within  a  state,  either  con- 
ceals himself  within  the  state  or  departs  there- 
from so  that  he  cannot  he  reached  by  ordinary 
process.  Therefore,  in  determining  whether  he  be 
delivered  on  the  demand  in  which  he  is  charged 
with  crime,  it  must  appear  not  only  that  he  was 
properly  indicted,  it  must  also  appear  that  he  was 
within  the  state  when  the  crime  charged  zvas  com- 
mitted, and  also  that  he  had  concealed  himself  or 
had  absconded  so  that  lie  could  not  be  reached  by 
ordinary  process.     Ex  parte   R-Cggel,    114  U.    S. 

651.  So  it  woidd  seem  that  this  question  of  fact 
is  always  open  to  inquiry.  The  mere  requisition 
of  the  governor  of  the  demanding  state  can  not  be 
accepted  as  conclusive  of  the  fact,  else  the  ac- 
cused PERSON  MAY  BE  REMANDED  NOTWITHSTAND- 
ING THE  INCONTESTABLE  PROOF  THAT  HE  HAD 
NEVER  BEEN  WITHIN  THE  STATE  WHOSE  EXECUTIVE 

IS  DEMANDING  HIM.    Ex  parte  Reggel,  114  U.  S. 

652.  It  is  clear,  therefore,  that  this  fact 
IS  open  to  proof  and  examination.  Hvatt  v. 
New  York,  23  Sup.  Ct,  456.  And  if  one  fact 
which  constitutes  the  term  'fugitive  from  justice' 
can  be  inquired  into,  ii)hy  shoidd  not  the  other 
facts  equally  necessary  be  also  inquired  into? 
^  ^  ^  As  is  said  in  Hyatt  v.  New  York,  supra, 
Tf  upon  a  question  of  fact  made  before  the  gov- 
ernor which  he  ought  to  decide,  there  were  evi- 
dence pro  and  con,  the  court  might  not  be  justified 
in  reversing  the  decision  of  the  governor  upon  the 
question.  In  a  case  like  that,  where  there  was 
some  evidence  sustaining  the  finding,  the  courts 
might  regard  the  decision  of  the  governor  as  con- 
clusive.'    In  the  case  at   bar   (as  in  the  instant 
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case)  the  record  does  not  disclose  whether  any 
evidence  was  offered  before  the  governor  of  Mary- 
land (or  California)  or  whether  he  acted  solely  on 
the  requisition.  In  the  case  of  In  re  Cook  (C.  C), 
49  Fed.  841,  Jenkins,  J.,  speaking  for  the  Circuit 
Court  of  Appeals,  said:  'It  is  essential  to  com- 
pliance with  such  executive  demand  that  the  per- 
son whose  surrender  is  demanded  be  adjudged  a 
fugitive  fro  mjustice  of  the  demanding  state.  The 
decision  of  the  executive  is  not  conclusive  of  that 
fact,  and  so  zve  are  of  the  opinion  that  the  action 
of  the  executive  is  reviewable  by  federal  tribunals, 
and  it  is  competent  for  the  court  to  determine 
zvhether  in  fact  the  demanded  person  is  a  fugitive 
from  justice/  ^  t^  t^  ^^  important  question  in 
this  connection  is  what  kind  of  testimony  can  be 
admitted.  ^  ^  *  (Here  follows  a  copy  of  the 
indictment.) 

''It  is  stated  in  the  petition  of  Thomas  Bruce 
that  he  was  living  in  New  Jersey  anterior  to  and 
at  the  time  of  the  commission  of  the  crime  charged 
in  the  indictment,  and  that  he  continued  to  live 
in  the  state  of  New  Jersey,  occasional  absences 
for  business  excepted,  up  to  December,  1900. 
Does  this  allegation  go  to  the  sufficiency 
of  the  indictment?  is  it  a  matter  of  defense 
or  is  it  an  allegation  bearing  upon  the  ques- 
tion is  he  a  fugitive  from  justice?  ^'  ^  ^ 
A  statute  of  the  same  state  of  New  Jersey  (Gen- 
eral Stat.,  page  1145,  section  130)  declares  as  fol- 
lows: 'Nor  shall  any  person  be  prosecuted,  tried 
or  punished  for  any  offense  not  punishable  by 
death  (of  which  bigamy  is  one),  unless  the  indict- 
ment shall  be  found  within  two  years  from  the 
time  of  committing  the  offense.     >k     -j^     h^     Pro- 
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vided,  further,  that  nothing  herein  contained  shall 
extend  to  any  person  fleeing  from  justice/  The 
indictment  in  this  case,  as  we  have  seen,  was 
found  September  term,  1902,  and  charges  big- 
amous marriage  of  the  petitioner  as  of  the  nth 
of  March,  1897.  It  thus  appears  that  in  order  to 
prosecute,  try  or  punish  one  charged  with  bigamy 
in  New  Jersey,  it  must  appear  that  he  or  she 
having  a  wife  or  husband  living  has  been  guilty 
of  the  act  of  marriage  to  another  person  within 
two  years  of  the  finding  of  the  indictment,  and 
that  unless  such  indictment  is  so  brought  within 
said  two  years  the  prosecution  will  not  lie  unless 
the  person  accused  is  a  fugitive  from  justice. 
Now,  we  have  seen  that  to  make  one  a  fugitive 
from  jUwStice  it  must  appear,  first,  that  he  was 
within  the  state  when  the  crime  charged  is  alleged 
to    have    been    committed;    second,    that    being 

AMENABLE  TO  CRIMINAL  PROCESS,  EITHER  CON- 
CEALS HIMSELF  OR  AVOIDED  IT  SO  THAT  IT  COULD 
NOT  BE  SERVED,  OR  THAT  HE  DEPARTED  THE  STATE 
AND  so  AVOIDED  SERVICE.  If,  THEREFORE,  IT  COULD 
BE  SHOWN  THAT  HE  DID  NOT  CONCEAL  HIMSELF 
W^ITHIN  THE  STATE  DURING  THE  PERIOD  WHICH 
HE  WAS  AMENABLE  TO  CRIMINAL  PROCESS,  THIS 
WOULD  BE  EVIDENCE  TENDING  TO  ESTABLISH  THE 
FACT   THAT    HE   Vv^AS    NOT    FUGITIVE   FROM    JUSTICE. 

This  testimony  zvould  not  go  to  the  sufficiency  of 
the  indictment  or  to  any  manner  of  defense.  It 
would  he  directed  solely  to  the  question  whether 
he  was  a  fugitive  from  justice  on  question  of  fact. 
The  court,  as  has  been  seen,  can  inquire  whether 
the  accused  was  within  the  state  at  the  date  of 
the  alleged  crime,  and,  pursuing  its  inquiry,  it  can 
ascertain  if,  being  within  the  state  at  that  time, 
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he  remained  within  reach  of  criminal  process  dur- 
ing the  whole  period  for  which  such  process  would 
run.     If  this  be  established,  then   it   could 

REASONABLY  BE  CONCLUDED  THAT  HE  IS  NOT  A 
FUGITIVE  FROM  JUSTICE  AND  SO  NOT  WITHIN  THE 
PROVISIONS    OF    THE    CONSTITUTION    OR    THE    ACT 

OF  Congress.    It  is  not  a  question  of  plp:ading 

PRESENTED  TO  THE  COURT  ON  THE  TRIAL  OF  THE 
ACCUSED,  AS  IN  UNITED  StATES  V.  CoOK,  1 7  Wall. 
1 68,  BUT  A  QUESTION  OF  FACT  TO  BE  DISPOSED  OF 
BEFORE  REMANDING  TLIE  ACCUSED  TO  THE  DEMAND- 
ING STATE.  (Note:  The  same  remarks  apply  to 
Pierce  v.  Creecy,  210  U.  S.  387,  where  no  offer  of 
testimony  was  made,  the  attack  being  directed 
solely  to  the  pleading.)     He  cannot  be  remanded 

UNLESS   HE  BE  A   FUGITIVE  FROM   JUSTICE. 

*'To  sum  tip,  we  are  of  the  opinion  that  the  Cir- 
cuit Court  hearing  the  case  on  the  petition,  return 
and  replication  in  habeas  corpus,  could  judicially 
inquire  into  the  sufficiency  of  the  indictment  under 
which  the  petitioner  zvas  demanded  (Ex  parte 
Hart,  63  Fed.  249)  ;  that  it  coidd  also  judicially 
inquire  into  the  facts  hearing  upon  the  question 
whether  the  petitioner  was  or  zvas  not  a  fugitive 
from  justice,  and  that  the  court  erred  in  not  per- 
mitting testimony  to  he  introduced  touching  this 
question.  It  is  ordered  that  the  cause  be  re- 
manded TO  THE  Circuit  Court  with  instruc- 
tions TO  receive  such  testimony  as  will  PROP- 
ERLY BEAR  UPON  THE  QUESTION  WHETHER  OR  NOT 
THE  PETITIONER  IN  THIS  CASE  WAS  A  FUGITIVE 
FROM    JUSTICE."" 

It  seems  to  us  that  the  facts  in  the  case  at  bar  and 
in  the  case  of  Bruce  v.  Rayner  are  almost  identical. 
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The  instant  case  comes  up  from  the  District  Court  of 
the  United  States,  Southern  District  of  CaUfornia,  and 
the  objections  are  based  upon  the  same  grounds  as  in 
the  case  of  Bruce  v.  Raynor,  to-wit: 

1.  That  the  indictment  does  not  charge  a  crime  and 
is  therefore  illegal,  null  and  void,  and  without  reason- 
able or  adequate  foundation  in  law  or  in  fact,  or  prob- 
able cause;  and, 

2.  That  the  court  erred  in  excluding  testimony  of- 
fered by  the  petitioner  for  the  purpose  of  showing  that 
for  the  statutory  period  succeeding  the  offense  the  peti- 
tioner was  a  resident  of  the  demanding  state  and  was 
not  without  the  reach  of  crimnial  process  in  said  state, 
for  the  petition  distinctly  shows  [see  page  6  of  Tran- 
script] ''that  the  said  Ernest  C.  Reed  was  for  more 
than  three  years  (being  the  statutory  period)  following 
the  commission  of  said  alleged  offense  set  forth  in  said 
indictment,  publicly  a  resident  within  the  state  of 
Iowa/' 

And  the  petition  further  avers  [see  page  6  of  Tran- 
script of  Record]  "that  said  requisition  and  said  ex- 
ecutive warrant  issued  by  the  governor  of  the  state  of 
California  should  not  have  been  issued,  for  the  reason 
that  the  said  Ernest  C.  Reed  is  not  now  and  was  not 
at  the  time  said  requisition  and  the  said  governor's 
warrant  were  issued,  nor  at  the  time  of  finding  said 
indictment,  a  fugitive  from  justice  under  section  5278 
of  the  United  States  Revised  Statutes." 

And  further,  if  we  use  the  language  of  the  Bruce- 
Rayner  case,  merely  substituting  names,  the  substitu- 
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tions  being  in  italics,  we  would  then  find  the  following 

language  as  appears  on  page  483  thereof,  to-wit: 

"In  the  case  at  bar  the  record  does  not  disclose 
whether  any  evidence  was  offered  before  the  gov- 
ernor of  California,  or  whether  he  acted  solely 
on  the  requisition." 

And  quoting  further  from  page  485,  with  the  same 
change  of  names,  etc.,  the  language  would  then 
be  as  follows: 

*'It  is  stated  in  the  petition  of  Ernest  C.  Reed 
that  he  was  living  in  Iowa  "^  "^  "^  at  the  time 
of  the  commission  of  the  crime  charged  in  the 
indictment,  and  that  he  continued  to  live  in  the 
state  of  lozva  for  more  than  three  years  there- 
after. ^  ^  ^  A  statute  of  the  same  state  of 
Iowa  {Annotated  Code  of  Iowa,  iSgj,  section 
^i6s)y  'A  prosecution  for  murder  may  be  com- 
menced at  any  time  after  the  death  of  the 
person  killed/  Section  ^164.  'An  indictment  for 
a  public  offense  may  be  found  within  eighteen 
months  after  its  commission  in  the  following  cases, 
and  not  after:  i,  taking  or  enticing  azvay  an  un- 
married female  under  the  age  of  consent,  for  the 
purpose  of  marriage  or  prostitution;  2,  seducing 
or  debauching  an  unmarried  female  of  previously 
chaste  character;  j,  for  rape  or  adultery;  4,  for  an 
assault  zvith  intent  to  commit  a  rape.  Section 
5165.  In  all  other  cases  an  indictment  for  a  public 
offense  must  be  found  zvithin  three  years  after  the 
commission  thereof,  and  not  afterzvards.  Section 
516'/.  If,  when  the  offense  is  committed,  the  de- 
fendant is  out  of  the  state,  the  indictment  or  pros- 
ecution may  be  found  or  commenced  zvithin  the 
time  herein  limited  after  his  coming  into  the  state 
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and  no  period  during  which  the  party  charged  was 
not  publicly  a  resident  zvithin  the  state  is  a  part 
of  the  limitation.  The  indictment  in  this  case,  as 
we  have  seen,  was  found  September  25,  1914,  and 
charges  crime  of  false  pretenses  on  June  j,  iqoq. 
It  thus  appears  that  in  order  to  prosecute,  try  or 
punish  one  charged  with  cheating  by  false  pre- 
tenses in  lozva  it  must  appear  that  he  or  she  has 
been  guihy  of  the  crime  and  that  unless  such 
indictment  is  so  brought  within  said  period  of 
three  years  the  prosecution  will  not  lie,  unless  the 
person  be  not  publicly  a  resident  of  the  state  for 
that  length  of  time  after  the  commission  of  the 
offense.  "^  ^  '^  If,  therefore,  it  could  be  shown 
that  he  did  not  conceal  himself  within  the  state 
during  the  period  which  he  was  amenable  to  crim- 
inal process,  this  would  be  evidence  tending  to 
establish  the  fact  that  he  was  not  a  fugitive  from 
justice/' 

And  why  should  a  mere  statement  in  the  indictment 
itself  [Transcript  page  17]  that  "said  Grand  Jury 
further  alleges  that  said  Ernest  C.  Reed  has  not  been 
publicly  a  resident  within  the  state  of  Iowa  during  the 
period  of  time  from  June  7,  1909,  until  the  present 
time,  the  date  of  the  return  of  this  indictment,''  be 
any  more  conclusive  than  a  statement  by  the  Honor- 
able Hiram  W.  Johnson,  Governor  of  California,  ap- 
pearing on  page  8  of  said  Transcript,  to-wit:  ''and  it 
satisfactorily  appearing  that  the  representations  of  the 
Governor  of  Iowa  are  true  and  that  the  said  Ernest 
C.  Reed  is  a  fugitive  from  the  justice  of  the  said  state 
of  Iowa,"  or  the  statement  of  the  Governor  of  Iowa 
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as  contained  on  page  ii  of  said  Transcript,  ''that  he 
(Ernest  C.  Reed)  has  fled  from  this  state  and  is  a 
fugitive  from  the  justice  thereof."  Especially  is  this 
true  when  the  Circuit  Court  of  Appeal  has  said  in  the 
Bruce-Rayner  case,  on  page  483 : 

"Therefore,  in  determining  whether  he  be  deliv- 
ered on  demand  of  the  state  in  which  he  is  charged 
with  crime,  it  must  appear  not  only  that  he  was 
properly  indicted;  it  must  also  appear  that  he  was 
within  the  state  at  the  time  the  crime  charged 
was  committed  and  also  that  he  has  concealed 
himself  or  had  absconded  so  that  he  could  not  be 
reached  by  ordinary  process.  So  it  would  seem 
that  the  question  of  fact  is  always  open  to  inquiry. 
The  mere  requisition  of  the  governor  of  the 
demanding  state  cannot  be  accepted  as  con- 
clusive of  the  fact,  else  the  accused  person 
may  be  remanded,  notwithstanding  incon- 
testable proof  that  he  had  never  been 
within  the  state  whose  executive  is  demand- 
ING him/' 

And  the  above  conclusion,  to-wit,  that  the  governor's 
warrant  or  demand  is  not  conclusive,  has  been  decided 
by  the  state  of  Iowa  itself  in  Jones  v.  Leonard,  50 
Iowa  106,  no,  in  which  the  court  says: 

"The  governor  of  this  state  is  not  clothed  with 
judicial  powers  and  there  is  no  provision  of  the 
Constitution  or  laws  of  the  United  States  or  of 
this  state  which  provides  that  his  determination  is 
final  and  conclusive,  in  the  case  of  an  extradition 
of  a  citizen.  In  the  absence  of  such  a  provision 
we  hold  that  the  decision  of  the  governor  only 
makes  a  prima  facie  case.     That  it  is  competent 
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for  courts  in  a  proceeding  of  this  character 
(habeas  corpus)  to  inquire  into  the  correctness  of 
his  decision  and  discharge  the  prisoner/' 

The  whole  question  seems  to  turn  upon  the  question 
as  to  whether  or  not  a  man  had  departed  from  the 
state  so  as  not  to  be  amenable  to  its  criminal  process. 
If  he  remained  within  the  state  for  such  a  period  of 
time  that  action  on  the  alleged  offense  becomes  barred, 
then  he  could  not  lawfully  be  amenable  to  the  process 
of  the  court  of  that  state,  and  therefore  if  he  departs 
from  that  state  afterwards,  he  certainly  is  not  a  fugi- 
tive from  justice.  For  to  be  a  fugitive  from  justice 
he  must  be  in  the  position  of  being  amenable  to  a 
state's  criminal  process  lawfully  issued  and  lawfully 
to  be  executed,  and  the  following  language  from  the 
case  of  Hyatt  v.  New  York  etc.,  i88  U.  S.  713,  is 
quite  in  point: 

''In  other  words,  the  appellant  was  entitled 
under  the  Acts  of  Congress  to  insist  upon  proof 
that  he  was  within  the  demanding  state  at  the 
time  he  is  alleged  to  have  committed  the  crime 
charged,  and  subsequently  withdrew  from  her 
jurisdiction  so  that  he  could  not  be  reached  by  her 
criminal  process.  The  statute,  it  is  to  be  observed, 
does  not  prescribe  the  character  of  such  proof  but 
that  the  executive  authority  of  the  territory  was 
not  required  by  the  Act  of  Congress,  to  cause  the 
arrest  of  appellant,  and  his  delivery  to  the  agent 
appointed  by  the  Governor  of  Pennsylvania,  with- 
out proof  of  THE  FACT  that  he  was  a  fugitive  from 
justice,  is,  in  our  judgment,  clear  from  the  lan- 
guage of  that  act.    Any  other  interpretation  would 
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lead  to  the  conclusion  that  the  mere  requisition 
by  the  executive  of  the  demanding  state,  accom- 
panied by  the  copy  of  the  indictment,  or  an  affi- 
davit before  a  magistrate,  certified  by  him  to  be 
authentic,  charging  the  accused  with  crime  com- 
mitted within  her  limits,  imposes  upon  the  execu- 
tive of  the  state  or  territory  where  the  accused  is 
found,  the  duty  of  surrendering  him,  although 

HE  MAY  BE  SATISFIED^  FROM  INCONTESTABLE 
PROOF,  THAT  THE  ACCUSED  HAD  IN  FACT  NEVER 
BEEN  IN  THE  DEMANDING  STATE  AND  THEREFORE 
COULD  NOT  BE  SAID  TO  HAVE  FLED  FROM  ITS  JUS- 
TICE.    Upon  the  executive  of  the  state  in 

WHICH  THE  ACCUSED  IS  FOUND  RESTS  THE  RESPON- 
SIBILITY OF  DETERMINING  IN  SOME  LEGAL  MODE 
WHETHER  HE  IS  A  FUGITIVE  FROM  JUSTICE  OF  THE 
DEMANDING  STATE.  He  DOES  NOT  FAIL  IN  DUTY  IF 
HE  MAKES  IT  A  CONDITION  PRECEDENT  TO  THE 
SURRENDER  OF  THE  ACCUSED  THAT  IT  BE  SHOWN 
TO  HIM,  BY  COMPETENT  PROOF,  THAT  THE  ACCUSED 
IS  IN  FACT  A  FUGITIVE  FROM  JUSTICE  OF  THE 
DEMANDING  STATE.^^ 

In  the  case  of  McNichols  v.  Pease,  207  U.  S.  T09, 
the  Supreme  Court  of  the  United  States  lays  down  the 
rules  which  govern  extradition  and  the  application  of 
habeas  corpus  to  extradition,  and  on  page  109  uses  the 
following  language: 

"4.  Whether  the  alleged  criminal  is  or  not 
such  fugitive  from  justice  may,  so  far  as  the  Con- 
stitution and  the  laws  of  the  United  States  are 
concerned,  be  determined  by  the  executive  upon 
whom  the  demand  is  made  in  such  a  way  as  he 
deems  satisfactory  and  is  not  obliged  to  demand 
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a  proof  apart  from  proper  extradition  papers  from 
the  demanding  state,  that  the  accused  is  a  fugitive 
from  justice. 

5.  If  it  be  determined  that  the  alleged  criminal 
is  a  fugitive  from  justice,  whether  such  deter- 
mination is  based  upon  the  requisition  and  the 
accompanying  papers  in  proper  form,  or  after  an 
original  independent  inquiry  into  the  facts,  and  if 
a  warrant  of  arrest  is  issued  after  such  determina- 
tion, the  warrant  will  be  regarded  as  making  a 
prima  facie  case  in  favor  of  the  demanding  state 
and  as  requiring  the  removal  of  the  alleged  crimi- 
nal to  the  state  in  which  he  stands  charged  with 
crime,  unless  in  some  appropriate  proceeding 

IT  IS  MADE  TO  APPEAR  THAT  HE  IS  NOT  A  FUGITIVE 
FROM   JUSTICE  OF  THE  DEMANDING  STATE. 

5.  A  proceeding  by  habeas  corpus  in  a  court 
of  competent  jurisdiction  is  appropriate  for  de- 
termining whether  the  accused  is  subject,  in  virtue 
of  the  warrant  of  arrest,  to  be  taken  as  a  fugitive 
from  the  justice  of  the  state  in  which  he  is  found 
to  the  state  whose  laws  he  is  charged  with  vio- 
lating. 

7.  One  arrested  and  held  as  a  fugitive  from 
justice  is  entitled  of  right  upon  habeas  corpus  to 

QUESTION  THE  LAWFULNESS  OF  HIS  ARREST  AND 
IMPRISONMENT,  SHOWING  BY  COMPETENT  EVI- 
DENCE AS  A  GROUND  FOR  HIS  RELEASE,  THAT  HE 
WAS  NOT,  WITHIN  THE  MEANING  OF  THE  CONSTI- 
TUTION AND  LAWS  OF  THE  UNITED  StATES,  A  FUGI- 
TIVE FROM  THE  JUSTICE  OF  THE  DEMANDING  STATE, 
THEREBY  OVERCOMING  THE  PRESUMPTION  TO  THE 
CONTRARY  ARISING  FROM  THE  FACE  OF  AN  EXTRA- 
DITION WARRANT.''^ 
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The  United  States  Circuit  Court  of  Appeal  in  the 
Bruce-Rayner  case  has  specifically  held  as  above  quoted 
that  the  Statute  of  Limitations  and  evidence  thereon 
showing  whether  or  not  the  statute  has  run,  goes  not 
to  a  matter  of  defense  but  purely  to  the  question  of 
whether  or  not  a  person  is  a  fugitive  from  justice. 
Or,  to  put  the  matter  in  the  language  of  the  court 
itself,  page  485 : 

''If,  therefore,  it  should  be  shown  that 
he  did  not  conceal  himself  within  the  state 
during  the  period  which  he  was  amenable  to 
criminal  process,  this  would  be  evidence 
tending  to  establish  the  fact  that  he  was 

NOT  A  FUGITIVE  FROM  JUSTICE.  ThIS  TESTIMONY 
WOULD  NOT  GO  TO  THE  SUFFICIENCY  OF  THE 
INDICTMENT  OR  TO  ANY  MANNER  OF  DEFENSE;  IT 
WOULD     BE     DIRECTED     SOLELY     TO     THE     QUESTION 

WHETHER    HE    WAS    A    FUGITIVE    FROM    JUSTICE A 

QUESTION  OF  FACT.^^ 

This,  then,  surely  comes  within  the  seventh  rule  laid 
down  in  McNichols  v.  Pease,  supra,  to-wit : 

''One  arrested  and  held  as  a  fugitive  from  jus- 
tice is  entitled  of  right,  upon  habeas  corpus,  to 
question  the  lawfulness  of  his  arrest  and  imprison- 
ment, showing  by  competent  evidence^  as  a  ground 
for  his  release,  that  he  was  not,  within  the  mean- 
ing of  the  Constitution  and  laws  of  the  United 
States,  a  fugitive  from  the  justice  of  the  demand- 
ing state,  and  thereby  overcoming  the  presumption 
to  the  contrary  arising  from  the  face  of  an  extra- 
dition warrant." 
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Wherefore  appellant  submits: 

1.  That  the  indictment  does  not,  nor  does  any  docu- 
ment in  connection  therewith  ''charge  the  appellant 
with  a  crime''  against  the  laws  of  the  state  of  Iowa, 
and  therefore  appellant  should  have  been  discharged 
from  custody  and  his  bail  exonerated,  and  it  should 
now  be  so  ordered  by  this  court. 

2.  In  any  event,  the  district  judge  erred  in  refusing 
to  admit  testimony  showing  that  appellant  was  not  a 
fugitive  from  justice  from  the  state  of  Iowa,  in  this, 
that  the  appellant  was,  for  more  than  three  years  after 
the  commission  of  the  alleged  offense,  publicly  a  resi- 
dent within  the  state  of  Iowa,  was  during  that  time 
constantly  in  reach  of  all  process  of  the  state  of  Iowa, 
both  civil  and  criminal,  and  prosecution  upon  said  al- 
leged offense  was  barred  by  the  statute  of  limitations 
of  the  state  of  Iowa  and  hence  appellant  was  not  and 
could  not  be  a  fugitive  from  justice  from  said  state. 

In  consequence,  even  in  the  event  the  court  should 
hold  that  a  crime  was  ^'charged,''  yet  for  the  foregoing 
reasons  the  case  should  be  remanded  to  the  District 
Court  with  instructions  to  take  the  testimony  proffered 
by  appellant. 

Respectfully  submitted, 

Collier,  Shelton  &  Schlegel, 
By  Frank  C.  Collier, 

Attorneys  for  Appellant. 
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United  States  of  America,  Charles 
E.  Sebastian,  Chief  of  Police  of 
the  City  of  Los  Angeles,  and 
Patrick  J.  Phelan  Agent  of  the 
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Reed  for  a  Writ  of  Habeas  Corpus. 


REPLY  BRIEF  OF  APPELLEES. 

This  is  an  appeal  from  an  order  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia, 
discharging-  a  writ  of  habeas  corpus  sued  out  in  behalf 
of  the  appellant  and  remanding  him  to  custody.  The 
application  for  the  writ  was  based  upon  the  assertion 
that  the  indictment  found  by  the  county  in  which  the 
crime  is  alleged  to  have  been  committed  and  under 
which  petitioner  as  appellant  here  is  restrained,  and 
which  was  presented  to  the  governor  of  the  state  of 
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California  for  the  purpose  of  extraditing  the  petitioner 
to  the  state  where  the  crime  is  alleged  to  have  been 
committed,  did  not  charge  him  with  the  commission 
of  a  crime  against  the  laws  of  the  demanding  state, 
and  upon  the  further  ground  that  the  said  District 
Court  erred  in  refusing  to  permit  petitioner  to  prove 
that  he  was  not  a  fugitive  from  justice  from  the  lav/s 
of  the  demanding  state.  In  order  that  a  writ  might 
be  obtained  from  the  federal  court,  the  application  was 
based  upon  the  assertion  that  petitioner  was  not  a 
fugitive  under  the  provisions  of  section  5278,  U.  vS. 
Revised  Statutes.  Presumably,  his  application  was 
based  upon  the  theory  that  he  was  restrained  of  his 
liberty  without  due  process  of  law,  and  was  not  a 
fugitive  within  the  provisions  of  article  IV,  section  2, 
clause  2,  of  the  Constitution  of  the  United  States. 
This  appeal  is  prosecuted  to  this  court  as  a  writ  of 
error  and  a  motion  to  dismiss  the  appeal  has  been 
regularly  served  and  filed,  as  required  by  the  rules  of 
this  court,  noticed  for  hearing  upon  the  day  fixed  by 
this  Honorable  Court  for  the  hearing  of  this  appeal, 
said  motion  to  dismiss  being  based  upon  the  claim  that 
this  appeal,  because  it  involves  the  construction  and 
application  of  certain  provisions  of  the  Constitution 
of  the  United  States,  as  well  as  the  constitutionality 
of  a  law  of  the  United  States,  should  have  been  taken 
directly  to  the  Supreme  Court  of  the  United  States  and 
that,  therefore,  this  Honorable  Court  is  without  juris- 
diction to  entertain  or  hear  the  said  appeal. 

Without  waiving  the  motion  to  dismiss  the  appeal 
or  the  right  to  be  heard  thereon,  and  without  abating 
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in  the  least  our  contentions  that  the  appeal  has  been 
improperly  taken,  we  offer  the  following  suggestions 
and  authorities  in  answer  to  the  opening  brief  filed  by 
appellant. 

Two  errors  are  assigned  by  appellant. 

1.  That  the  lower  court  erred  in  declining  to  hold 
that  the  indictment  found  by  the  grand  jury  of  the 
county  where  the  offense  is  claimed  to  have  been  com- 
mitted did  not  properly  and  legally  charge  the  prisoner 
with  a  crime. 

2.  That  the  lower  court  erred  in  excluding  testi- 
mony for  the  purpose  of  showing  that  a  prosecution 
for  the  crime  was  barred  by  the  provisions  of  the  stat- 
ute of  the  state  where  it  was  committed  for  the  reason 
that  petitioner  was  publicly  a  resident  of  the  state  for 
more  than  three  years  after  the  alleged  commission  of 
the  crime  and,  therefore,  is  not  a  fugitive  from  justice. 

In  answer  to  the  first  assignment  of  error,  it  must  be 
remembered  that  upon  the  hearing  under  a  writ  of 
habeas  corpus,  this  court  will  not  consider  whether  the 
evidence  was  sufficient  upon  which  to  found  an  indict- 
ment, but  the  inquiry  is  limited  to  the  question  whether 
the  indictment  upon  its  face  states  a  public  offense. 
The  writ  of  habeas  corpus  may  not  be  used,  either  for 
the  purposes  of  a  demurrer  or  as  a  writ  of  error,  to 
review  the  findings  of  the  lower  court,  or  to  review 
the  conclusions  and  determination  of  a  governor  when 
issuing  a  warrant  of  rendition  upon  the  demand  of  the 
executive  of  another  state. 

Furthermore,  it  should  be  remembered  that  the  ques- 
tion   whether    the    indictment    sufficiently    charges    an 


offense  is  for  the  courts  of  the  state  where  the  indict- 
ment was  laid,  to  decide. 

Bergmann  v.  Backer,   157  U.  S.   Rep.  655   (39 

L.  Ed.  845); 
Kohl  V.  Lehlback,   160  U.  S.  Rep.  293   (40  L. 
Ed.  432). 

As  was  well  said  by  the  court  In  re  Reggel,  114 
U,  S.  642  (29  L.  Ed.  250) : 

''Each  state  has  the  right  to  prescribe  the  forms 
of  pleading  and  process  to  be  observed  in  her 
courts,  subject  only  to  those  provisions  of  the 
National  Constitution  designed  for  the  protection 
of  life,  liberty  and  property.  Hence,  in  a  case  in- 
volving the  surrender  of  a  fugitive  from  justice, 
it  may  not  be  objected  that  the  indictment  is  not 
framed  according  to  the  technical  rules  of  criminal 
pleading,  if  it  conforms  substantially  to  the  laws 
of  the  demanding  state.'' 

Therefore,  it  is  necessary  to  consider  the  statutes 
of  the  state  of  Towa  and  the  decisions  of  the  Supreme 
Court  of  that  state  for  the  purpose  of  determining 
whether  the  indictment  in  the  instant  case  charges  a 
public  offense. 

The  indictment,  set  forth  on  pages  15,  16  and  17  of 
the  transcript  of  record,  was  laid  pursuant  to  the  pro- 
visions of  section  5041  of  the  Annotated  Code  of  1897 
of  the  state  of  Iowa,  which  reads  as  follows : 

^'Section  5041.  False  Pretenses. — If  any  person 
designedly  and  by  false  pretense,  or  by  any  privy 
or  false  token,  and  with  intent  to  defraud,  obtain 
from  another   any  money,   goods,   or  other  prop- 
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erty,  or  so  obtain  the  signature  of  any  person  to 
any  written  instrument,  the  false  making  of  which 
would  be  punished  as  forgery,  he  shall  be  impris- 
oned in  the  penitentiary  not  more  than  seven  years 
or  be  fined  not  exceeding  five  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  one 
year,  or  both  such  fine  and  imprisonment." 

This  statute  does  not  describe  a  crime  known  as 
that  of  cheating  by  false  pretenses,  counsel  for  appel- 
lant to  the  contrary  notwithstanding.  The  ofTense  de- 
scribed is  that  of  obtaining,  by  false  pretense  and  with 
intent  to  defraud,  the  money,  goods  or  property  of 
another  person.  This  being  true,  only  tv/o  facts  are 
necessary  to  be  set  out  in  the  indictment. 

1.  That  the  prosecuting  witness  has  been  deprived 
of  his  money  or  goods  or  other  property. 

2.  That  such  was  obtained  from  him  by  the  ac- 
cused designedly  and  by  false  pretenses. 

Measured  by  this  test,  let  us  examine  the  indictment. 
It  appears  upon  the  face  thereof  that  the  petitioner  is 
accused  of  obtaining  from  one  Sargent  a  certain  draft 
drawn  on  an  Iowa  bank  for  a  certain  sum  of  money, 
and  further,  that  this  property  was  obtained  designedly 
and  by  m.eans  of  false  pretenses  and  with  intent  to 
defraud.  It  further  appears  that  the  false  pretenses 
consisted  in  the  present  representation  of  a  material 
fact,  to-wit:  the  fact  that  the  accused  was  then  the 
owner  of  a  tract  of  land,  which  was  free  and  clear  of 
incumbrance,  when  in  truth  and  in  fact  he  did  not  own 
the  said  property  and  the  same  was  not  free  or  clear 
of   incum.brance.      We   submit    that   the   statement   of 
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these    facts    meets    every    requirement    of    the    statute 
under  which  the  indictment  was  laid. 

It  is  urged  by  counsel  for  petitioner,  in  the  first 
place,  that  the  indictment  does  not  charge  any  offense 
known  to  the  law,  and  that  all  of  the  elements  of  the 
offense  must  be  present.  That  because  the  indictment 
charges  the  crime  of  false  pretenses  instead  of  the 
crime  of  cheating  by  false  pretenses,  the  accused  has 
not  been  legally  charged  with  an  offense. 

The  Supreme  Court  of  the  state  of  Iowa  has  held 
that  an  indictment  describing  an  offense  in  the  lan- 
guage of  the  statute  w^ithout  naming  it  is  sufficient, 
although  naming  the  offense  without  stating  the  facts 
constituting  the  crime  will  not  be  sufficient.  The  wrong 
name  given  to  an  offense  in  which  the  facts  are  prop- 
erly stated  will  not  vitiate  the  indictment,  but  is  mere 
surplusage. 

State  V.  Shaw,  35  Iowa  575; 

State  V.  Davis,  41  Iowa  311; 

State  V.  Wyatt,  76  Iowa  328. 

It  is  further  urged  by  counsel  for  appellant  that  be- 
cause the  indictment  fails  to  state  that  Sargent,  when 
defrauded  of  his  property,  intended  to  part  with  his 
title  thereto,  it  states  the  crime  of  larceny  and  not  that 
of  cheating  by  false  pretenses. 

In  answer  to  this  contention,  it  must  be  remem- 
bered that  the  indictment  specifically  states  that  the 
draft  was  endorsed  by  him,  prior  to  delivery  to  the 
accused.  No  citation  of  authorities  is  needed  to  sus- 
tain the  principle  of  law  that  an  endorsement  and  de- 


—  9  — 

livery  of  a  negotiable  instrument  are  sufficient  to  pass 
the  title  thereto.  When  the  indictment  states  upon  its 
face  that  the  draft  was  endorsed  by  him,  this  is  tanta- 
mount to  a  statement  that  title  thereto  passed  and  is 
sufficient  to  differentiate  the  offense  from  that  known 
as  larceny. 

Furthermore,  when  the  indictment  states  upon  its 
face  that  he  endorsed  the  draft,  this  was  a  sufficient 
allegation  to  show  his  intention  to  part  with  his  title 
thereto. 

It  is  further  claimed  by  counsel  for  petitioner  that 
the  indictment  does  not  state  a  public  offense  for  the 
reason  that  it  does  not  show  that  any  person  has  been 
defrauded.  This  is  urged,  presumably,  because  the 
indictment  is  silent  upon  the  question  whether  the 
accused  deeded  the  real  property  in  question  to  Sargent 
at  the  time  he  endorsed  and  delivered  the  draft  to  the 
accused,  and  because  the  indictment  fails  to  state  that 
there  was  any  other  consideration  moving  from  the 
accused  to  Sargent,  or  that  he  has  been  compelled  to 
assume  and  pay  off  the  incumbrance  upon  the  land 
which  was  represented  to  be  free  and  clear  of  incum- 
brance. 

The  answer  to  this  contention  is  found  in  the  words 
of  the  statute  under  which  the  indictment  was  laid. 
It  does  not  appear  from  the  statute  that  any  considera- 
tion should  move  from  the  accused  to  the  prosecuting 
witness  in  order  to  make  a  complete  crime.  It  is 
enough  if  it  appear  upon  the  face  of  the  indictment 
that  the  property  of  the  prosecuting  witness  was  ob- 
tained   by     any    fraudulent     misrepresentation.      The 
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crime  would  have  been  complete  under  the  statute,  even 
though  the  accused  never  in  fact  deeded  the  real  prop- 
erty to  the  prosecuting  witness. 

Upon  the  question  whether  the  draft  was  a  valuable 
thing,  and  therefore  whether  Sargent  was  actually  de- 
frauded out  of  anything  of  value,  it  is  necessary  for 
this  Honorable  Court  to  consider  the  provisions  of 
section  4849  of  the  Annotated  Code  of  1897  of  the 
state  of  Iowa,  which  statute  is  set  forth  at  length  as 
follows : 

'^Section  4849.  If  the  property  stolen  consists 
of  any  bank  note,  bond,  bill,  covenant,  bill  of  ex- 
change, draft,  order,  or  receipt,  or  any  evidence 
of  debt  whatever,  or  any  public  security,  or  any 
instrument  whereby  any  demand,  right  or  obliga- 
tion may  be  assigned,  transferred,  created,  in- 
creased, released,  extinguished  or  diminished,  the 
money  due  thereon  or  secured  thereby  and  remain- 
ing unsatisfied,  or  which  in  any  event  or  con- 
tingency might  be  collected  thereon,  or  the  value 
of  the  property  transferred  or  affected,  as  the  case 
may  be,  shall  be  adjudged  the  value  of  thq  thing 
stolen/' 

It  will  appear  that  the  money  due  upon  this  draft  is 
the  value  thereof  and  when  the  indictment  upon  its 
face  states  that  the  amount  of  the  draft  was  $5537.00, 
it  showed  that  Sargent,  when  he  endorsed  and  de- 
livered the  same  to  the  accused,  parted  with  a  thing  of 
value,  worth  the  sum  of  money  represented  upon  the 
face  thereof. 

Furthermore,  the  technical  exactness  of  the  common 
law  which  requires  an  exact  statement  of  the  offense 
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charged  has  been  superseded  by  statutory  provisions. 
It  is  enough  to  state  the  facts  constituting  the  offense 
in  ordinary  and  concise  language  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know 
what  is  intended. 

Section  5280  of  the  Annotated  Code  of  1897  of  Iowa 
is  as  follows: 

'Section  5280.  The  indictment  must  contain: 
I.  The  title  of  the  action,  giving  the  name  of 
the  court  to  which  it  is  presented  and  the  names 
of  the  parties; 

'*2.  A  statement  of  the  facts  constituting  the 
offense  in  ordinary  and  concise  language  without 
repetition  and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is 
intended." 

Furthermore,  by  statute,  the  state  of  Iowa  has  pre- 
scribed what  is  sufficient  to  sustain  the  indictment. 

Section  5289  of  the  Annotated  Code  of  1897  of  the 
state  of  Iowa  is  as  follows: 

'*Sec.  5289.  The  indictment  is  sufficient  if  it 
can  be  understood  therefrom: 

'^i.  That  it  was  found  by  a  grand  jury  of  the 
county  impanneled  in  the  court  having  authority 
to  receive  it,  though  the  name  of  the  court  is  not 
actually  stated. 

"2.  That  the  defendant  is  named,  or  if  his  true 
name  is  unknown  to  the  grand  jury,  such  fact  is 
stated    and   that    he   is    described    by    a    fictitious 


name. 


3.     That  the  offense  is  triable  within  the  juris- 
diction of  the  court. 
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''4-  'fhat  the  offense  was  committed  prior  to 
the  time  of  the  finditig  of  the  indictment. 

"5.  That  the  act  or  omission  charged  as  the 
offense  is  stated  in  ordinary  and  concise  language 
with  such  certainty  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to  know 
what  is  intended  and  the  court  to  pronounce  judg- 
ment according  to  law  upon  a  conviction. 

"6.  That,  when  material,  the  name  of  the  per- 
son injured  or  attempted  to  be  injured,  be  set 
forth  when  known  to  the  grand  jury,  or  if  not 
known,  that  it  be  so  stated  in  the  indictment." 

Furthermore,  the  legislature  of  that  state  has  further 
prescribed  that  indictments  shall  not  be  insufficient  be- 
cause of  the  failure  to  state,  with  all  the  nicety  of 
common  law,  the  offense  charged. 

Section  5290  of  the  Annotated  Code  of  1897  of  the 
state  of  Iowa,  omitting  such  portions  thereof  as  are 
not  material  to  this  argument,  is  as  follows : 

''Sec.  5290.  Immaterial  Matters. — No  indict- 
ment is  insufficient  ^  *  *  by  reason  of  any  of 
the  following  matters: 

iij  jjc  jH  * 

'Ci^  ^  5jj  ^ 

"4.  For  any  surplusage  or  repugnant  allega- 
tion or  for  any  repetition  when  there  is  sufficient 
matter  alleged  to  indicate  clearly  the  offense  and 
the  person  charged. 
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It  has  been  held  that  ordinary  language  is  sufficient 
if  a  person  of  common  understanding  may  know  there- 
from what  is  intended. 

State  V.  Stanley,  33  Iowa  526; 

Bayard  v.  Baker,  76  Iowa  220; 

State  V.  Coffrey,  62  N.  W.  664  (la.). 

Inasmuch  as  the  Supreme  Court  of  the  United 
States  has  held  that  each  individual  state  may  pre- 
scribe its  own  forms  of  pleading  and  process,  the 
proper  determmation  of  the  questions  involved  upon 
this  appeal  require  that  the  matters  presented  be  de- 
termined in  light  of  the  statutes  and  decisions  of  that 
state. 

Munsey  v.  Clough,  196  U.  S.  Rep.  273   (49  L. 
Ed.  515). 

Briefly,  we  have  tried  to  answer  the  points  urged 
by  counsel  for  appellant  under  their  first  specification 
of  error  and,  briefly,  have  endeavored  to  reply  to  the 
points  made  by  them  in  support  of  their  claim  of  in- 
sufficiency of  the  indictment.  These  observations  upon 
our  part  have  been  made  w^ithout  abating  in  the  least 
our  position  that  the  question  of  the  sufficiency  or  in- 
sufficienc}^  of  the  indictment  cannot  be  raised  upon  an 
appeal  in  habeas  corpus.  This  Honorable  Court  should 
remember,  therefore,  that  we  have  endeavored  to  reply 
to  the  position  of  counsel  for  fear  that  our  silence  in 
that  behalf  may  be  misconstrued.  We  do  not  believe 
that  the  question  whether  the  indictment  was  sufficient 
can  now  be  urged.  None  of  the  cases  cited  by  counsel 
for  appellant  go  so  far  as  to  hold  that  an  appellate 
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court  upon  an  appeal  from  a  hearing  under  habeas 
corpus  can  determine  whether  the  indictment  which 
was  presented  to  the  governor  of  the  extraditing  state 
was  sufficient  or  not.  At  this  time  we  again  urge  that 
the  appeal  should  be  dismissed  for  want  of  jurisdiction, 
and  reserve  the  right  to  present  authorities  in  that 
behalf  upon  the  hearing  of  the  motion  to  dismiss  the 
appeal.  We  believe  that  under  the  decisions,  the  judg- 
ment of  the  executive  of  the  state  upon  whom  a  de- 
mand has  been  made  for  the  surrender  of  a  fugitive, 
as  to  the  sufficiency  of  the  indictment  which  has  been 
presented  to  him  is  final,  not  only  as  to  that  question, 
but  as  to  the  question  whether  the  accused  is  in  fact 
a  fugitive,  and  that  this  determination  by  the  executive 
cannot  be  reviewed  in  the  courts.  Whether  our  posi- 
tion be  sound  upon  the  question  whether  the  courts 
may  inquire  into  the  question  of  fact  as  to  whether 
the  accused  is  a  fugitive  or  not,  there  can  be  no  ques- 
tion but  that  the  courts  may  not  inquire  into  the  suffi- 
ciency of  the  indictment,  this  question  having  once 
been  determined  by  the  executive  of  the  state.  The 
executive  of  the  surrendering  state  cannot  be  con- 
trolled in  the  discharge  of  his  duties  in  that  behalf. 
It  is  for  him  to  determine  whether  he  will  regard  the 
requisition  papers  as  sufficient  proof  that  the  accused 
has  been  charged  with  an  offense. 

Marbles  v.  Creecy,  215  U.  S.  Rep.  63   (54  L. 
Ed.  92.) 

This  principle  of  law  grows  out  of  the  fact  that  the 
constitutional  provision  relating  to  fugitives  from  jus- 
tice, is,  as  stated  in  the  cases,  in  the  nature  of  a  treaty 
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stipulation  entered  into  for  the  purpose  of  securing  a 
prompt  and  efficient  administration  of  the  criminal 
laws  of  the  several  states  and  while  a  state  should  pro- 
tect its  people  against  illegal  action,  federal  courts 
should  be  equally  careful  that  the  provision  be  not  so 
narrowly  interpreted  as  to  enable  those  who  have  of- 
fended the  laws  of  one  state  to  find  a  permanent  asy- 
lum in  another. 

Appleyard  v.  Massachusetts,  203  U.  S.  Rep.  222 
(51  L,  Ed.  161). 

Furthermore,  that  article  of  the  Federal  Constitution 
which  provides  for  extradition  requires  nothing  more 
than  that  there  should  be  a  charge  of  crime  and  an 
indictment  which  clearly  describes  the  crime  charged 
is  sufficient  even  though  it  may  possibly  be  bad  as 
pleading,  and  the  federal  courts  cannot  on  habeas  cor- 
pus inquire  into  the  truth  of  an  allegation  presenting 
mixed  questions  of  law  and  fact  in  the  indictment  on 
which  the  demand  for  extradition  is  based. 

Pierce  v.   Creecy,   210  U.   S.   387    (52   L.    Ed. 

1113)- 

Recognizing  the  fact  that  the  question  whether  the 
indictment  be  good  or  bad  as  a  pleading  cannot  be  pre- 
sented in  this  matter,  counsel  for  appellant  attack  the 
indictment  upon  the  ground  that  it  is  bad  as  not  stat- 
ing an  offense,  but  in  so  doing,  proceed  to  urge  rea- 
sons, which  in  themselves  relate  wholly  to  the  suffi- 
ciency of  the  indictment  as  a  pleading. 

As  is  well  said  by  Mr.  Justice  Moody,  in  the  case 
last  above  cited: 
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''The  distinction  between  these  two  kinds  of 
attack,  though  narrow,  is  clear.  But  it  will  not 
do  to  disclaim  the  right  to  attack  the  indictment 
as  a  criminal  pleading  and  then  to  proceed  to  deny 
that  it  constitutes  a  charge  of  crime  for  reasons 
that  are  apt  only  to  destroy  its  validity  as  a  crim- 
inal pleading.  There  must  be  objections  which 
reach  deeper  into  the  indictment  than  those  which 
would  be  o'ood  against  it  in  the  court  where  it  is 
pending.' 


It  will  be  apparent  to  this  court  at  once  that  all  of 
the  reasons  which  are  here  urged  by  counsel  for  ap- 
pellant why  the  indictment  was  insufficient  are  reasons 
which  can  and  should  only  be  urged  in  the  court  where 
the  indictment  is  laid  for  the  purpose  of  having  a 
judgment  of  that  court  as  to  its  sufficiency. 

It  is  urged  in  the  second  specification  of  error,  that 
the  lower  court  erred  in  excluding  testimony  offered 
by  petitioner  for  the  purpose  of  showing  that  he  is 
not  a  fugitive  from  justice  from  the  state  of  Iowa,  and 
in  that  behalf  that  the  court  erred  in  rejecting  testi- 
mony for  the  purpose  of  showing  that  the  petitioner 
was  publicly  a  resident  within  that  state  for  more  than 
the  period  prescribed  by  the  statute  of  limitations, 
after  the  commission  of  the  alleged  crime,  and  counsel 
have  cited  and  urged  with  much  force,  a  number  of 
authorities  in  support  of  their  contention. 

At  the  outset,  it  must  be  remembered  that  it  is  not 
necessary,  in  order  that  the  accused  be  a  fugitive,  that 
he  have  consciodisly  fled  from  the  demanding  state  in 
order  to  avoid  prosecution  for  the  crime  with  which  he 
is  charged.     It  has  been  repeatedly  held  that  it  is  not 
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necessary  that  the  fleeing  take  place  after  indictment 
found,  in  order  to  make  the  person  a  fugitive.  The 
fact  that  the  offense  here  was  committed  in  June,  1909, 
and  the  indictment  not  returned  until  November,  19 14, 
should  not  mislead  the  court. 

''A  person  charged  b}^  indictment  before  a  mag- 
istrate with  a  commission  within  a  state  of  crime 
covered  by  its  laws  and  who,  after  the  date  of 
the  commission  thereof,  leaves  the  state,  no  mat- 
ter for  what  purpose  or  with  what  motive,  or  un- 
der what  belief  becomes  from  the  time  of  such 
leaving  and  within  the  meaning  of  the  Constitu- 
tion and  the  laws  of  the  United  States,  a  fugitive 
from  justice  and  if  found  in  another  state,  must 
be  delivered  up  by  the  governor  of  such  state  to 
the  state  whose  laws  are  alleged  to  have  been  vio- 
lated, on  the  production  of  such  indictment  or  affi- 
davit certified  as  authentic  bv  the  governor  of  the 
state  from  which  the  accused  deserted." 

These  are  the  words  of  Mr.  Justice  Harlam,  in  the 
opinion  of  the  court  in  Appleyard  v.  Mass.,  supra. 
This  principle  of  law  has  been  repeatedly  announced  in 
other  decisions  of  the  Supreme  Court  of  the  United 
States,  and  the  rule  is  so  well  settled  that  we  will  not 
burden  the  court  with  any  citation  of  authorities.  It 
is  not  necessary  that  the  accused  have  left  the  state  in 
which  the  crime  is  alleged  to  have  been  committed 
after  an  indictment  found  or  for  the  purpose  of  avoid- 
ing a  prosecution  anticipated  or  begun,  but  simply 
that,  having  within  a  state  committed  that  which  by 
its  lavv^s  constitutes  a  crime  when  he  is  sought  to  be 
subjected  to  its  criminal  process  to  answer  for  his 
offense,  he  has  left  its  jurisdiction  and  is  found  within 
the  territory  of  another. 

Roberts  v.  Reilly,  116  U.  S.  80  (29  L.  Ed.  544). 
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In  the  next  place,  it  must  be  remembered  that  the 
indictment  upon  its  face  affirmatively  shows  that  the 
accused  has  not  been  publicly  a  resident  within  the 
state  of  Iowa  during  the  period  of  time  from  the  date 
of  the  commission  of  the  offense  until  the  time  of  the 
return  of  the  indictment. 

Counsel  for  appellant  have,  on  page  20  of  their 
brief,  set  forth  at  length  section  5167,  Annotated  Code 
of  1897  of  the  State  of  Iowa,  which  is  a  statute  which 
must  be  considered  and  read  in  connection  with  the 
statute  of  limitations,  and  they  lay  much  stress  upon 
the  decision  of  the  Circuit  Court  of  Appeal  for  the 
Fourth  Circuit,  in  the  case  of  Bruce  v.  Rayner,  124 
Federal  Reports  481.  This  case  can  easily  be  distin- 
guished from  the  case  at  bar  and  because  of  the  dis- 
tinction to  be  drawn,  loses  its  force  and  efficacy  as 
presenting  a  rule  to  be  followed  in  the  case  at  bar.  In 
Bruce  v.  Rayner,  the  indictment  upon  its  face  showed 
affirmatively  that  the  prosecution  was  barred  under  the 
provisions  of  the  laws  of  the  state  in  which  the  offense 
was  committed.  Of  course,  under  such  circumstances, 
it  was  competent  for  the  petitioner  to  show  that  he 
had  remained  in  the  state  without  being  concealed  for 
a  period  of  time  greater  than  that  prescribed  for  the 
statute  of  limitations.  That  being  true,  evidence  that 
he  had  remained  within  the  demanding  state  for  such 
a  period  of  time  did  not  go  to  any  matter  of  defense 
and  tended  to  prove  that  the  defendant  was  not  a 
fugitive. 

In  the  case  at  bar,  however,  the  indictment  affirma- 
tively shows  upon  its  face  that  the  offense  with  which 
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petitioner  is  charged  is  not  barred  by  the  statute  of 
limitations  for  the  reason  given  in  the  indictment  it- 
self. To  permit  the  accused  in  this  case  at  the  time 
of  the  hearing  in  the  court  below  to  have  shown  that 
he  was  publicly  a  resident  within  the  state  of  Iowa  for 
three  years  and  more  subsequent  to  the  alleged  com- 
mission of  the  offense,  would  be  clothing  a  writ  of 
habeas  corpus  with  the  functions  of  a  writ  of  error. 
The  tribunal  to  determine  whether  the  accused  was 
publicly  a  resident  within  the  state  of  Iowa  for  the 
period  claimed  or  not  is  the  court  of  that  state.  It  is 
purely  a  question  of  fact  and  not  one  of  law  and  the 
Constitution  never  intended  that  a  writ  of  habeas  cor- 
pus should  be  used  in  this  wise,  when  the  courts  of 
the  demanding  state  are  open  to  the  accused,  w^hcre  his 
rights,  it  must  be  presumed,  will  be  safeguarded  and 
justice  done. 

As  was  well  said  by  Mr.  Justice  Holmes  in  the  very 
recent  case  of  Drew,  Sheriff,  v.  Harry  Kendall  Thaw, 
decided  at  the  October,  19 14,  term  of  the  Supreme 
Court  of  the  United  States,  on  the  21st  day  of  Decem- 
ber, 1 9 14,  which  decision  has  not  as  yet  been  pub- 
lished in  bound  volumes, 

*Tn  extradition  proceedings,  even  when  as  here 
a  humane  opportunity  is  afforded  to  test  them  on 
habeas  corpus,  the  purpose  of  the  writ  is  not  to 
substitute  the  judgment  of  another  tribunal  upon 
the  facts  or  the  law  of  the  matter  to  be  tried.  The 
Constitution  says  nothing  about  habeas  corpus  in 
this  connection,  but  peremptorily  requires  that 
upon  proper  demand  the  person  charged  shall  be 
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delivered  up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime.  Article  4,  section  2, 
Pettibone  v.  Nichols,  203  U.  S.  192,  205.  There 
is  no  discretion  allowed,  no  inquiry  into  motives. 
Kentucky  v.  Dennison,  24  How.  66;  Pettibone  v. 
Nichols,  203  U.  S.  192,  203.  The  technical  suffi- 
ciency of  the  indictment  is  not  open.  Munsey  v. 
Clough,  196  U.  S.  364,  373.  And  even  if  it  be 
true  that  the  argument  stated  offers  a  nice  ques- 
tion, it  is  a  question  as  to  the  law  of  New  York 
which  the  New  York  courts  must  decide." 

This  rule  is  based  upon  the  theory  that  the  federal 
courts  will  not  interfere  with  the  administration  of  the 
laws  by  the  state  courts  where  those  laws  are  to  be 
applied  to  facts  arising  under  a  violation  of  a  state 
statute,  unless  it  appears  that  the  rights  of  an  indi- 
vidual under  the  Constitution  of  the  United  States  are 
about  to  be  invaded.  Indeed,  as  it  further  appears 
from  the  opinion  in  the  above  entitled  case, 

"How  far  such  considerations  shall  be  taken 
into  account  it  is  for  the  New  York  courts  to  de- 
cide, as  it  is  for  a  New  York  jury  to  determine 
whether  at  the  moment  of  the  conspiracy.  Thaw 
was  insane  in  such  sense  as  they  mav  be  in- 
structed would  make  the  fact  a  defense.  Pierce 
V.  Creecy,  210  U.  S.  387,  405.  Charlton  v.  Kel- 
ley,  229  U.  S.  447,  462.  When,  as  here,  the  iden- 
tity of  the  person,  the  fact  that  he  is  a  fugitive 
from  justice,  the  demand  in  due  form,  the  indict- 
ment by  a  grand  jury,  for  what  it  and  the  gov- 
ernor of  New  York  allege  to  be  a  crime  in  that 
state  and  the  reasonable  possibility  that  it  may  be 
such,  all  appear,  the  constitutionally  required  sur- 
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render  is  not  to  he  inlcrferred  with  by  the  sum- 
mary process  of  Jiabcas  corpus  upon  speculations 
as  to  what  ou,^ht  to  he  the  result  of  a  trial  in  the 
place  where  the  Constitution  provides  for  its  tak- 
in«^  place." 

Because  the  iL^ox-ernor  of  California  decided  that, 
uj)()n  the  showino-  made  to  him,  the  appellant  here  was 
a  fui^itive  from  justice  and  should  he  delivered  up  to 
the  a^^ent  of  the  demanding-  state  and  hecause  of  the 
well-settled  policy  of  the  judicial  branch  of  our  o^overn- 
mcnt  not  to  interfere  with  the  executive  branch  and 
because  of  the  authorities  al)ove  cited,  and  particularly 
because  this  Honorable  Court  is  without  jurisdiction 
to  pnss  u])on  this  appeal,  so  far  as  it  concerns  the  con- 
struction and  ap])lication  of  the  Constitution  of  the 
United  States,  which,  after  all.  is  the  only  ground  of 
any  merit  to  be  found  in  this  a])peal,  we  urge  the  court 
to  affirm  the  ruling  and  judgment  of  the  District 
Court  made  in  this  matter. 

Respectfully  submitted, 

Percy   V.    Hammon   and 
C.  A.  Stutsman, 

Attorneys  for  Appellees. 
By  C.  A.   Stutsman, 

Of  Counsel  for  Appellees, 
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PETITION  OF  ERNEST  C.  REED  FOR  REHEARING. 

To   the   Honorable   Justices   of   the   Circuit    Court   of 

Appeals,    of    the    United    States,    for    the    Ninth 

Circuit: 

Your  petitioner  in  the  above  entitled  cause,  to-wit: 

Ernest  C.  Reed,  respectfully  prays  that  a  rehearing  be 

granted  therein  for  the  following  reasons : 

Pktitionkr  Rksphcti^ui.i.y  Urges  That  the  Said 
Court  in  Its  Opinion  Erred  in  Certain  of  the 
ViTAi,  Statements  of  Fact. 

The  first  of  such  mistakes  which  the  petitioner  re- 
spectfully urges  is  contained  in  the  last  few  lines  of 
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page  2  of  the  typewritten  opinion  wherein  the  court 
makes  this  statement,  in  speaking  of  the  petition  for 
writ  of  Jiabeas  corpus: 

*'There  is  no  allegation  of  diversity  of  citizenship 
and  no  allegation  whatever  that  the  petitioner  is  held 
in  custody  in  violation  of  any  of  the  statutes  of  the 
United  States  or  of  any  provision  of  the  federal  con- 
stitution/' 

The  attention  of  the  court  is  particularly  directed  to 
the  following  language  contained  in  the  petition  for 
writ  of  Jiabeas  corpus  and  which  is  set  forth  on  page  6 
of  the  transcript,  to-wit: 

'^(c)  That  said  requisition  and  said  executive  war- 
rant issued  by  the  governor  of  the  state  of  California 
should  not  have  been  issued  for  the  reason  that  the 
said  Ernest  C.  Reed  is  not  nozu  and  was  not  at  the  time 
file  requisition  and  the  said  governor's  zvarrant  was 
issued,  nor  at  the  time  of  the  finding  of  said  indict- 
ment, a  fugitive  from  justice  under  section  5278,  United 
States  Revised  StatMtes." 

This  same  matter  was  mentioned  in  the  Assignment 
of  Error   [see  page  59  of  the  transcript],  as  follows: 

"Again  that  said  District  Court  erred  in  excluding 
the  testimony  offered  by  petitioner  for  the  purpose  of 
showing  that  petitioner  was  publicly  a  resident  within 
the  state  of  Iowa  for  more  than  three  years  after  the 
alleged  commission  of  the  alleged  crime  set  forth  in 
said  indictment,  and  was  for  more  than  three  years 
after  the  alleged  commission  of  said  offense  not  without 
the  reach  of  criminal  process  of  the  state  of  Iowa  and 

IS  THEREFORE  NOT  A  FUGITIVE  FROM  JUSTICE-'' 
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The  petition  for  writ  of  habeas  corpus,  upon  which 
all  the  proceedings  are  based,  distinctly  refers  to  the 
fact  that  defendant  was  not  a  fugitive  from  justice 
under  section  5278,  United  States  Revised  Statutes, 
and  thereafter  in  referring  to  the  matter  simply  the 
words  "fugitive  from  justice"  were  used  for  the  most 
Dart,  but  certainlv  thev  referred  back  to  the  section  of 
the  Revised  Statutes  above  mentioned. 

Furthermore,  it  is  respectfully  urged  upon  the  court 
that  unless  the  defendant  was  a  fugitive  from  justice, 
no  extradition  could  be  had. 

Therefore,  with  all  due  respect  to  the  statement  con- 
tained in  the  opinion,  your  petitioner  asserts  that  there 
is  a  positive  allegation  that  he  is  held  in  custody  in 
violation  pf  a  statute  of  the  United  States,  to-wit: 
section  5278,  United  States  Revised  Statutes. 

A  Further  and  Broader  Consideration  Is  Due  to 
THE  Question,  ''Is  Petitioner  a  Fugitive  erom 
Justice?'' 

It  is  respectfully  urged  that  the  court  has  adopted 
too  limited  a  view  in  the  following  statement  on  page 
5  of  said  opinion  (particular  attention  being  directed 
to  the  words  in  italics)  : 

''To  the  allegation  of  the  petition  that  the  petitioner 
was  not  in  fact  a  fugitive  from  justice  it  is  sufficient 
to  refer  to  the  language  of  the  indictment,  which 
charges  him  with  the  actual  commission  of  the  offense 
in  the  state  of  Iowa.  //  he  was  in  that  state  at  the 
time  the  offense  was  committed  he  is,  whenever  he  is 
thereafter  found  in  another  state,  presumed  to   he  a 
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fugitive  from  justice  zvithin  the  meaning  of  the  con- 
stitution and  the  lams  of  the  United  States,  no  matter 
for  what  purpose  or  reason  or  under  what  circum- 
stances he  left  the  state.  *  *  *  That  presumption 
might  be  overcome  by  proof  that  the  petitioner  was  not 
in  the  state  of  Iowa  at  the  time  of  the  commission  of 
the  offense  alleged/' 

If  the  opinion  in  the  instant  case  is  to  stand,  then 
a  man  is  a  fugitive  from  justice  under  all  conditions 
and  circumstances  whatsoever  unless  it  be  that  he  was 
not  in  the  state  at  the  time  of  the  commission  of  the 
crime  or  of  some  integral  part  thereof;  and  this,  no 
matter  whether  he  may  have  continued  to  live  in  that 
state  and  be  publicly  known  and  be  publicly  a  resident 
thereof  either  one  year  or  fifty  years  after  the  crime  is 
committed. 

To  epitomize  the  effect  of  Your  Honors'  decision: 

A  man  is  charged  with  having  committed  a  crime  in 
San  Francisco  in  1900. 

That  crime  is  barred  in  three  years. 

He  continues  to  reside  in  San  Francisco  openly  and 
publicly  till  1914,  all  the  while  amenable  to  civil  and 
criminal  process. 

He  is  unmolested  for  fourteen  years. 

In  January,  191 5,  he  removes  to  Maine. 

He  could  not  be  prosecuted  had  he  remained  in  Cali- 
fornia. 

Yet  by  removing  to  Maine  he  becomes  a  "fugitive 
from  justice''  and  can  be  extradited  willy-nilly  without 
leave  to  prove  the  bar  of  the  statute. 

Is  such  a  man  a  fugitive  from  justice? 
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Under  such  conditions  will  Your  Honors'  decision 
stand  the  ''acid  test"  ? 

In  other  words,  the  petitioner  contends  that  if  a  crime 
has  been  committed  within  the  demanding  state  and  the 
defendant  has  been  a  resident  of  that  state  not  only  for 
the  period  allowed  by  the  statute  of  limitations,  but 
considerably  beyond  that  time,  then  that  the  defendant 
is  not  a  fugitive  from  justice  within  the  meaning  of 
section  5278  of  the  United  States  Revised  Statutes. 

To  hold  otherwise  would  be  putting  a  very  strained 
construction  upon  that  section  and  upon  the  constitu- 
tional provisions  which  are  its  base  and  foundation. 

To  hold  otherwise  would  be  to  say  that  a  man 
charged  with  committing  a  crime  upon  which  the  stat- 
ute of  limitations  was  three  years  and  who  had  lived 
publicly  within  that  state  for  ten  years  after  the  alleged 
commission  of  the  crime  and  who  could  not  be  prose- 
cuted in  the  demanding  state  during  eleven  of  those 
fourteen  years,  could  nevertheless  be  forthwith  extra- 
dited from  another  state  to  which  he  had  removed  after 
this  period  of  residence  merely  by  virtue  of  the  fact 
that  he  had  removed  from  the  demanding  state  and 
had  thus  become  a  fugitive  from  justice.  It  seems  to 
us  that  the  absolute  injustice  of  such  a  course  is  un- 
answerable. 

In  order  for  Your  Honors  to  sustain  that  view  you 
must  expressly  overrule  a  decision  of  the  United  States 
Circuit  Court  of  Appeals,  to-wit:  the  case  of  Bruce  v. 
Raynor,  124  Fed.  481. 

That  case  is  diamktricai,i,y  opposed  to  the  opin- 
ion OF  H0NORAB1.E  Justice  Gii^bert  in  the  case  at 
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BAR.  For  that  reason  we  presume  it  must  have  been 
overlooked,  for  no  mention  or  reference  is  made  to  it 
in  the  opinion  written  by  Honorable  Justice  Gilbert. 
We  now  desire  to  call  the  court's  attention  to  that  case 
and  to  that  case  alone  in  order  that  the  point  we  are 
now  contending"  for  ma}^  be  established  or  discarded 
and  the  law  laid  down  in  that  case  shall  be  either  af- 
firmed or  overruled. 

This  is  particularly  true  in  view  of  the  language  of 
the  Honorable  Justice  Gilbert  on  page  4  of  the  type- 
written opinion  as  follows : 

"The  indictment  alleges  that  the  offense  was  com- 
mitted on  June  7,  1909,  and  that  from  that  date  until 
the  finding:  of  the  indictment,  which  was  November 
20,  1 9 14,  the  accused  has  not  been  publicly  a  resident 
within  the  state  of  Iowa.  The  question  of  the  al- 
leged BAR  of  the  statute  OE  LIMITATIONS  IS  ONE 
THAT  SHOULD  BE  LEFT  TO  THE  DECISION  OE  THE  COURTS 
OE  THAT  STATE  UPON  DEMURRER  OR  MOTION  IN  ARREST 
OE  judgment/' 

From  this  statement  it  is  plainly  apparent  that  the 
court  considered  the  urging  of  the  bar  of  the  statute 
to  be  a  matter  of  defense.  If  that  were  not  so  it  could 
not  be  raised  cither  by  demurrer  or  a  motion  in  arrest 
of  judgment,  but  in  the  case  of  Bruce  v.  Raynor,  supra, 
it  is  distinctly  declared: 

"If,  therefore,  it  could  be  shown  that  he  (the  de- 
fendant) did  not  conceal  himself  within  the  state  dur- 
ing the  period  within  which  he  was  amenable  to  crim- 
inal process,  this  would  he  evidence  tending  to  establish 

the  fact  THAT   HE  was   not  a  FUGITIVE  FROM    JUSTICE. 
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This  testimony  zvottld  not  go  to  the  sufficiency  of  the 
indictment  or  to  any  matter  of  defense.  It  zvould  be 
directed  solely  to  the  question  zvhether  he  zvas  a  fugitive 
from  justice — a  question  of  fact." 

It  is  well  to  reiterate  the  facts  of  that  case  in  the 
language  of  the  opinion  itself: 

''Thomas  Bruce,  the  appellant,  being  in  the  custody 
of  an  agent  of  the  state  of  New  Jersey  under  the  war- 
rant of  the  governor  of  Maryland,  applied  to  the  Cir- 
cuit Court  of  the  United  States  for  a  writ  of  habeas 
corpus.  *  *  *  The  writ  of  habeas  corpus  having 
been  issued,  the  body  of  the  prisoner  was  produced 
and  a  return  made  to  the  writ.  This  return  avers  that 
the  prisoner,  Thomas  Bruce,  is  lawfully  in  custody  by 
virtue  of  a  warrant  issued  to  the  agent  of  the  state 
of  New  Jersey  by  the  governor  of  the  state  of  Mary- 
land upon  the  request  of  the  governor  of  New  Jersey, 
on  the  ground  that  said  Thomas  Bruce  is  within  the 
state  of  Maryland  as  a  fugitive  from  justice  of  the 
state  of  New  Jersey  under  an  indictment  charging  him 
with  bigamy,  a  crime  committed  by  him  within  the 
state  of  New  Jersey  against  the  laws  of  Nevv^  Jersey. 
*  '^'  "^  To  his  return  the  petitioner  Thomas  Bruce 
replied  that  he  was  not  lawfully  in  custody     ^     ^     ^ 

AND  AI.SO  DENYING  THAT  HE  IS  A  FUGITIVE  FROM  JUS- 
TICE IN  THE  SAID  STATE.  Hearing  the  return  the  court 
discharged  the  writ  and  remanded  the  prisoner  to 
custody.  Leave  to  appeal  is  granted  and  cause  is  here 
on  eight  assignments  of  error.     *    *    *    The  seventh 

AND  EIGHTH  ASSIGNMENTS  OF  ERROR  CHARGE  ERRORS 
IN    THE   COURT    IN    EXCI.UDING   TESTIMONY    OFFERED    BY 
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TKIv  PKTIONER  FOR  THE  PURPOSE  OF  SHOWING  THAT 
WITHIN  THE  TWO  YEARS  SUCCEEDING  MaRCH  II,  1 897, 
THE  DATE  CHARGED  IN  THE  INDICTMENT  AS  THE  DATE 
OF  THE  ALLEGED  OFFENSE,  THE  PETITIONER  WAS  A 
RESIDENT  WITHIN  THE  STATE  OF  XeW  JERSEY  AND, 
EXCEPT  AT  INTERVALS  WHEN  ABSENT  ON  BUSINESS, 
WAS  NOT  WITHOUT  THE  REACH  OF  CRIMINAL  PROCESS 
IN  SAID  STATE,  AND  FURTHER  THAT  PETITIONER  WAS 
A  RESIDENT  OF  THE  STATE  OF  XEW  JERSEY,  LIVING 
THE:RE  EXCEPT  AT  INTERVALS  WHEN  ABSENT  ON  BUSI- 
NESS,   PRIOR    TO    SAID    ALLEGED    OFFENSE    UNTIL    ABOUT 

December  i,  1S90.     ^     ^     ^     When  the  cause  was 

HEARD  IN  T?IE  CiRCUIT  CoURT  NO  TESTIMONY  WAS 
RECEIVED  UPON  THE  QUESTION,  WAS  THE  PETITIONER  A 
FUGITIVE  FROM   JUSTICE?" 

We  respectfully  submit  to  the  court  that  the  facts 
in  the  two  cases  are  so  nearly  on  all  fours  that  par- 
ticular attention  should  be  paid  to  the  reasoning  and 
decision  of  the  Circuit  Court  of  Appeals  therein. 

That  the  parallel  may  be  more  clearly  set  forth  wc 
again  refer  this  Honorable  Court  to  the  facts  in  the 
case  at  bar. 

The  petition  for  the  writ  of  habeas  corpus  in  this 
matter  [see  page  6  of  the  transcript]  distinctly  alleges 
that  "said  Ernest  C.  Reed  is  not  now  and  was  not  at 
the  time  the  said  requisition  and  the  said  governor's 
warrant  were  issued,  nor  at  the  time  of  the  signing  of 
said  indictment,  a  fugitive  from  justice  under  section 
5278,  United  States  Revised  Statutes/' 

The  appellees  justified  under  the  writ  of  rendition 
issued  by  the  Governor  of  the  state  of  California  and 
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the necessary  documents  preceding  the  granting  of  that 
writ,  all  of  which  are  set  forth  in  the  transcript.  There- 
fore, the  question  as  to  whether  or  not  the  petitioner 
in  this  matter  was  a  fugitive  from  justice  under  section 
5278,  United  States  Revised  Statutes,  was  thence- 
forv/ard  constantly  before  the  court. 

Pursuant  to  subdivision  A  of  paragraph  II  of  rule 
24  of  this  court  the  petitioner  sets  forth  the  proceedings 
had  in  the  court  below  as  follows : 

''The  said  Ernest  C.  Reed  through  his  counsel  then 
presented  the  points  raised  on  behalf  of  said  petitioner 
in  paragraph  I  of  said  petition,  subdivision  (a),  but 
was  informed  by  said  court  that  he  did  not  care  to 
hear  from  counsel  thereon  but  to  proceed  with  the  argu- 
ment on  the  cjuestion  of  the  admissibility  of  evidence 
to  show  the  bar  of  the  statute  of  limitations. 

''Under  such  admonition  counsel  then  passed  to  the 
question  of  the  right  and  duty  of  said  District  Court 

TO    ADMIT    KVIDE:NCK    FOR    THE     PURPOSE    OE     SHOWING 

that  the  alleged  criminal  offense,  if  any  there 
was,  was  barred  by  section  5 1 65  of  the  annotated 
Codes  of  1897  of  tpie  state  of  Iowa.  Counsel 
stated  to  the  court  that  he  was  prepared  to 
show  by  witnesses  then  present  in  the  court 
room  and  by  depositions  to  be  taken  in  lowa  in 
the  event  that  the  court  should  rule  that  testi- 
MONY   WAS    ADMISSIBLE,     THAT     THE     SAID     ErNEST     C. 

Reed  was  for  more  than  three  years  after  the 
alleged  offense  w^as  committed  publicly  a  resi- 
dent of  the  state  of  lowa;  that  for  more  than 

THREE   YEARS   AFTER    SAID    ALLEGED    OFFENSE   WAS    COM- 
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MITTED  THi:  SAID  ErNE:ST  C.  R^U^  WAS  CONSTANTLY 
WITHIN   the:  reach   OF  THE  PROCESS   OF  THE  STATE  OF 

Iowa,  both  civii^  and  criminal,  and  for  that  rea- 
son SAID  ALLEGED  OFFENSE  WAS  BARRED  BY  THE  STAT- 
UTE OF  LIMITATIONS.  ThAT  SAID  EVIDENCE  DID  NOT 
GO  TO  THE  DEFENSE  OF  THE  MATTERS  CHARGED  IN  THE 
INDICTMENT  SET  OUT  IN  SAID  PETITION  BUT  WENT 
ENTIRELY  TO   THE  QUESTION   OF  FACT   ALWAYS  OPEN   TO 

PROOF,  To-wiT:  Was  the  petitioner  a  fugitive 
FROM  JUSTICE?     That  if  it  could  be  shown  that 

THE  prosecution  WAS  BARRED  BY  THE  STATUTES,  THE 
PETITIONER  W^AS  NOT  A  FUGITIVE  FROM  JUSTICE  AND 
THE  WRIT  OF  HABEAS  CORPUS  SHOULD  BE  GRANTED  AND 
THE  PRISONER  DISCHARGED  FROM  CUSTODY  AND  HIS  BAIL 

exonerated/'     [Transcript,  pages  4,  5.] 

Is  it  possible  for  two  cases  to  be  more  nearly  alike 
in  their  facts  than  the  instant  case  and  the  case  of 
Bruce  v.  Raynor?  In  this  connection  we  particularly 
call  the  court's  attention  to  the  language  in  the  Bruce- 
Raynor  case  as  follows : 

''When  the  cause  was  heard  in  the  Circuit  Court 
no  testimony  was  received  upon  the  question  was 
the  petitioner  a  fugitive  from  justice.  ^  *  *  'fhe 
seventh  and  eighth  assignments  of  error  charge  errors 
in  the  court  in  excluding  testimony  offered  by  the 
petitioner  for  the  purpose  of  showing"  the  bar  of  the 
statute. 

Thus  the  court  will  see  that  the  cases  are  exactly 
alike.  In  both  cases  was  testimony  offered  but  not  re- 
ceived, and  in  both  cases  was  it  offered  for  the  purpose 
of  showing  that  the  petitioner  was  not  "a  fugitive  from 
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justice."  That  petitioner  in  this  case  did  make  such 
offer  is  shown  by  the  statement  of  the  case,  which  state- 
ment has  not  been  corrected  or  denied  or  attacked  by 
the  appellees  in  their  brief  as  required  by  paragraph  3 
of  rule  24  of  the  rules  of  this  court.  Therefore,  we 
reiterate  that  the  petitioner  is  absolutely  within  the 
reasoning"  and  decision  of  the  case  of  Bruce  v.  Raynor. 

In  view  of  the  foregoing  we  again  quote  at  length 
from  the  opinion. 

The  court,  in  speaking  of  the  said  seventh  and  eighth 
assignments  of  error,  relating  to  the  offer  of  testimony 
to  prove  the  bar  of  the  statute  of  limitation,  and  com- 
menting upon  the  fact  that  no  testimony  was  received 
upon  that  question,  said: 

''Was  this  error  on  the  part  of  the  court?  Section 
2,  clause  2,  article  IV  of  the  constitution  of  the  United 
States  declares  'that  the  person  charged  in  any  state 
with  treason,  felou}^  or  any  other  crime,  who  shall  flee 
from  justice  and  be  found  in  another  state  shall,  upon 
the  demand  of  the  executive  of  the  state  from  which 
he  fled,  be  delivered  up  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime.' 

"Provision  for  executing  the  mandate  of  the  consti- 
tution is  made  in  sections  5278-5279,  Revised  Statutes 
of  the  United  States.  Whenever,  however,  a  person 
charged  with  being  a  fugitive  from  justice  is  arrested 
under  a  warrant  of  the  governor  of  a  state  for  delivery 
to  the  authorities  of  the  demanding  state,  he  is  entitled 
to  invoke  the  judgment  of  the  judicial  tribunals,  either 
federal  or  state,  by  writ  of  habeas  corpus,  upon  the 
lawfulness  of  his  arrest  and  imprisonment.     ^     *     * 
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When  a  demand  of  this  character  is  made  on  a  gov- 
ernor of  a  state,  two  questions  are  presented  to  him. 
"^  *  *  Second,  Is  he:  a  fugitive  f'rom  justice  from 
THE  STATE  DEMANDING  HIM?  *  *  *  A  fugitive  from 
justice  is  one  who,  having  committed  a  crime  within 
a  state  EITHER  conceals  himself  within  the  state 
or  departs  therefrom  so  that  he  cannot  be  reached  by 
ordinary  process.  Therefore,  in  determining  whether 
he  be  deHvered  on  the  demand  in  which  he  is  charged 
with  crime,  it  must  appear  not  only  that  he  was  prop- 
erlv  indicted,  it  must  also  appear  that  he  w^as  within 
the  state  when  the  crime  charged  was  committed  and 
also  that  pie  concealed  himself  or  had  absconded 
so  that  he  could  not  be  reached  by  ordinary  process. 
Ex  parte  Reggie,  114  U.  S.  651.     So  it  would  seem 

THAT    THIS    QUESTION    OF    FACT    IS    ALWAYS    OPEN     TO 

INQUIRY.  The  mere  requisition  of  the  governor  of  the 
demanding  state  cannot  be  accepted  as  conclusive  of 
the  fact,  else  the  accused  person  may  be  remanded  not- 
withstanding the  incontestable  proof  that  he  had  never 
been  within  the  state  whose  executive  was  demanding 
him.  Bx  parte  Reggie,  114  U.  S.  652.  It  is  clear, 
therefore,  that  this  fact  is  open  to  proof  and  examina- 
tion, AND  IF  ONE  FACT  WHICH  CONSTITUTES  THE  TERM 
^FUGITIVE  FROM  JUSTICE'  CAN  BE  INQUIRED  INTO,  WHY 
SHOULD  NOT  THE  OTHER  FACTS  EQUALLY  NECESSARY  BE 
ALSO  INQUIRED   INTO? 

"As  is  said  in  Hyatt  v.  New  York,  23  Sup.  Ct.  456: 
^If  upon  a  question  of  fact  made  before  the  governor^, 
which  he  ought  to  decide,  there  were  evidence  pro  and 
con,  the  court  might  not  be  justified  in  reversing  the 
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decision  of  the  governor  upon  the  question.  In  a  case 
Hke  that  where  there  was  some  evidence  sustaining  the 
finding  the  court  might  disregard  the  decision  of  the 
governor  as  conckisive.'  In  the  case  at  bar  (as  in  the 
instant  case)  the  record  does  not  disclose  whether  any 
evidence  was  offered  before  the  governor  of  Maryland 
(or  California)  or  whether  he  acted  solely  on  the 
requisition.  In  tlie  case  of  In  re  Cook,  49  Fed.  841, 
Jenkins,  J.,  speaking  for  the  Circuit  Court  of  Appeals, 
said:  *It  is  essential  to  compliance  with  such  executive 
demand  that  the  person  whose  surrender  is  demanded 
is  adjudged  a  fugitive  from  justice  of  the  demanding 
state.  Thh  decision  of  the  executive  is  not  con- 
clusive OF  THAT  FACT,  and  so  we  are  of  the  opinion  that 
the  action  of  the  executive  is  reviewable  by  federal 
tribunals  and   it   is   competent   for  the   court   to 

DETERMINE  WHETHER   IN    FACT   THE  DEMANDED   PERSON 

IS  A  FUGITIVE  FROM  JUSTICE/  *  *  =^  An  important 
question  in  this  connection  is  what  kind  of  testimony 
can  be  admitted.    *    *    * 

**It  is  stated  in  the  petition  of  Thomas  Bruce  that  he 
was  living  in  New  Jersey  anterior  to  and  at  the  time 
of  the  commission  of  the  crime  charged  in  the  indict- 
ment and  that  he  continued  to  live  in  the  state  of  New 
Jersey,  occasional  absences  on  business  excepted,  up  to 
December,   1900.     Does  this  ali^EGation  go  to  the 

SUFFICIENCY  OF  THE  INDICTMENT?  Is  IT  A  MATTER 
OF  DEFENSE  OR  IS  IT  AN  AI^LEGATION  BEARING  UPON 
THE     QUESTION     IS     HE     A     FUGITIVE     FROM     JUSTICE? 

*  *  *  (Here  follows  the  New  Jersey  Statute  of 
Limitations.)     The  indictment  in  this  case  as  we  have 
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seen  was  found  September  lo,  1902,  and  charges  the 
bigamous  marriage  of  the  petitioner  as  of  the  nth  of 
March,  1S97.  It  thus  appears  that  in  order  to  prose- 
cute, try  or  punish  one  charged  with  bigamy  in  New 
jersey  it  must  appear  that  he  or  she  having  a  wife  or 
husband  hving,  has  been  guihy  of  the  act  of  marriage 
to  another  person  within  tvvo  years  of  the  finding  of 
the  indictment,  and  that  unless  such  indictment  is  so 
brought  within  said  two  years  the  prosecution  will  not 
lie  unless  the  person  accused  is  a  fugitive  from  justice. 
Now  we  have  seen  that  to  make  one  a  fugitive  from 
justice  it  must  appear  first  that  he  was  within  the 
state  at  the  time  the  crime  charged  is  alleged  to  have 
been  committed.     Second,  that  being  amenable  to 

CRIMINAL  PROCESS  HE  EITHER  CONCEALS  HIMSELE  OR 
AVOIDED  IT  SO  THAT  IT  COULD  NOT  BE  SERVED,  OR 
THAT  HE  DEPARTED  THE  STATE  AND  SO  AVOIDED  SER- 
VICE. IE,  therefore,  it  COULD  BE  SHOWN  THAT  HE 
DID  NOT  CONCEAL  HIMSELF  WITHIN  THE  STATE  DURING 
THE  PERIOD  WHICH  HE  WAS  AMENABLE  TO  CRIMINAL 
PROCESS,  THIS  WOULD  BE  EVIDENCE  TENDING  TO  ESTAB- 
LISH   THE    FACT    THAT    HE    WAS    NOT    A    FUGITIVE    FROM 

jUvSTicE.     This  testimony  would   not   go   to   the 

SUFFICIENCY  of  THE  INDICTMENT  OR  TO  ANY  MANNER 
OF  DEFENSE.  It  WOULD  BE  DIRECTED  SOLELY  TO  THE 
QUESTION  WHETI-IER  HE  WAS  A  FUGITIVE  FROM  JUS- 
TICE^ A  QUESTION  OF  FACT.  The  court,  as  has  been 
seen,  can  inquire  whether  the  accused  was  within  the 
state  at  the  date  of  the  alleged  crime  and  pursuing 
ITS  inquiry  it  can  ascertain  if,  being  within  the 

STATE  AT  THAT  TIME,   HE  REMAINED  WITHIN  REACH   OF 
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CRIMINAL    proce:ss    during   the    whole    period    i^or 

WHICH  SAID  PROCESS  WOULD  RUN.  IF  THIS  BE  ESTAB- 
LISHED THEN  IT  COULD  REASONABLY  BE  CONCLUDED 
THAT  HE  IS  NOT  A  FUGITIVE  EROM  JUSTICE  AND  SO  NOT 
WITHIN  THE  PROVISIONS  OF  THE  CONSTITUTION  OR  THE 
ACT  OF  CONGRESS.  IT  IS  NOT  A  QUESTION  OF  PLEADING 
PRESENTED  TO  THE  COURT  ON  THE  TRIAL  OF  THE  AC- 
CUSED, AS  IN  United  States  v.  Cook,  17  Wall.  168, 

BUT  A  question  OF  FACT  TO  BE  DISPOSED  OF  BEFORE 
REMANDING  THE  ACCUSED  TO  THE  DEMANDING  STATE- 
He  cannot  be  REMANDED  UNLESS  HE  BE  A  FUGITIVE 
FROM  JUSTICE. 

"To  sum  up,  we  are  of  the  opinion  that  the  Circuit 
Court  hearing  the  case  on  the  petition,  return  and 
replication  in  habeas  corpus  could  judicially  inquire  into 
the  sufficiency  of  the  indictment  under  which  the  peti- 
tioner was  demanded;  that  it  could  also  judicially 

INQUIRE  into  the  FACTS  BEARING  UPON  THE  QUESTION 
WHETHER  THE  PETITIONER  WAS  OR  WAS  NOT  A  FUGITIVE 
FROM  JUSTICE,  AND  THAT  THE  COURT  ERRED  IN  NOT 
PERMITTING  TESTIMONY  TO  BE  INTRODUCED  TOUCHING 
THIS    QUESTION. 

"It  is  ordered  that  the  cause  be  remanded  to  the 
Circuit  Court  with   instructions  to  receive  such 

TESTIMONY  AS  WILL  PROPERLY  BEAR  UPON  THE  QUES- 
TION OF  WHETHER  OR  NOT  THE  PETITIONER  IN  THIS 
CASE  WAS  A  FUGITIVE  FROM  JUSTICE/' 

It  is  therefore  respectfully  urged  that  either  the  rea- 
soning and  decision  in  the  case  of  Bruce  v.  Raynor  is 
good  or  it  is  bad.     If  it  is  good,  it  should  be  followed. 
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If  it  is  bad  it  should  be  expressly  overruled.  Par- 
ticularly in  view  of  the  almost  exact  similarity  of  the 
facts  in  the  two  cases. 

Petitioner  therefore  earnestly  prays  Your  Honors 
that  a  rehearing  may  be  granted  in  this  matter,  that 
the  matters  herein  urged  may  be  given  the  considera- 
tion to  which  they  a^e  entitled  in  the  light  of  the  case 
of  Bruce  v.  Ray noXy/ supra.  /'"] 

'iMMiA . .  V>V>rf :' .  :\^\ . 

Petitioner, 
C0LI.1ER,  Shelton  &  ScHivEGEi., 


Attorneys  for  Petifioner, 

Certif^icatk  01^  CoUNSKlv. 

Collier,  Shelton  &  Schlegel,  attorneys  for  the  peti- 
tioner Ernest  C.  Reed  in  the  foregoing  petition  for  re- 
hearing, do  hereby  certify  and  state  that  in  their  judg- 
ment the  foregoing  petition  for  rehearing  is  well 
founded,  and  they  further  certify  and  state  that  the 
same  is  interposed  in  absolute  good  faith  and  not  for 
delay. 

CoivUE.R^  ShELTQ1s[  &  SCHIvEGEl., 

Attorneys  for  Petitioner, 
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Names  and  Addresses  of  Attorneys. 

For  Plaintiffs  in  Error : 

HENRY    M.    WILLIS,    Esq.,    412-413    Katz 

Block,  San  Bernardino,  California ;  and 
J.  O.  PHILLIPS,  Esq.,  San  Bernardino,  Cali- 
fornia. 

For  Defendants  in  Error: 

ALBERT  SCHOONOVER,  Esq.,  United  States 
Attorney,  Los  Angeles,  California ; 

DUKE  STONE,  Esq.,  Assistant  United  States 
Attorney,  Los  Angeles,  California ;  and 

J.  ROBERT  O'CONNOR,  Esq.,  Assistant 
United  States  Attorney,  Los  Angeles,  Cali- 
fornia.    [3*] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  and  ROBERT  L.  CUL- 
PEPPER et  als., 

Defendants. 

Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 
the  Honorable  the  Judge  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California,  Southern  Division,  Greeting: 

*Page-iiumber  appearing  at  foot  of  page  of  original  certified  Eecord. 
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Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  iudgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you,  between  William 
B.  Edwards  and  Robert  L.  Culpepper,  plaintiffs  in 
error,  and  the  United  States  of  America,  defendant 
in  error,  a  manifest  error  hath  happened  to  the  great 
damage  of  the  said  William  B.  Edwards  and  Robert 
L.  Culpepper,  plaintiffs  in  error,  as  by  their  com- 
plaint appears: 

We  b^ing  walling  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together  with 
this  writ,  so  that  you  have  the  same  in  the  said  Cir- 
cuit Court  of  Appeals  at  the  city  of  San  Francisco, 
in  the  state  of  [4]  California,  within  thirty  days 
from  the  date  hereof,  that  the  record  and  proceed- 
ings aforesaid,  being  inspected,  the  said  Circuit 
Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right  and  ac- 
cording to  the  laws  and  customs  of  the  United  States 
should  be  done. 

WITNESS      the      Honorable      EDWARD      D. 
WHITE,  Chief  Justice  of  the  United  States,  the 
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18th  day  of  May,  in  the  year  of  Our  Lord,  1914. 
[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  United  States  District  Court,  Southern 
District  of  California,  Southern  Division. 

By  Chas.  N.  Williams, 
Deputy  Clerk. 
Allowed  by: 

OLIN  WELLBORN, 

District  Judge. 
I  hereby  certify  that  a  copy  of  the  within  writ  of 
error  was  on  the  19th  day  of  May,  1914,  lodged  in 
the  clerk's  office  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  Southern 
Division,  for  the  said  defendants  in  error. 


Clerk  U.  S.  District  Court,  Southern  District  of 
California,  Southern  Division. 

By  Chas.  N.  Williams.     [5] 

[Endorsed] :  No.  655 — Crim.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  The  United  States  of  America,  Plain- 
tiffs, vs.  William  B.  Edwards  et  al..  Defendants. 
Writ  of  Error.  Filed  May  19,  1914.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
[6] 


Citation  on  Writ  of  Error. 
UNITED  STATES  OF  AMERICA— ss. 

To  the  United  States  of  America,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of  San 
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Francisco,  in  the  State  of  California,  within  thirty 
days  from  date  hereof,  pursuant  to  a  Writ  of  Error 
filed  in  the  clerk's  office  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California, 
Southern  Division,  wherein  William  B.  Edwards  and 
Eobert  L.  Culpepper  are  Plaintiffs  in  Error,  and  you 
are  Defendants  in  Error,  to  show  cause,  if  any  there 
be,  why  the  Judgment  entered  against  the  said  Plain- 
tiffs in  Error,  and  each  of  them,  as  in  the  said  Writ 
of  Error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

WITNESS,  the  Honorable  OLIN  WELLBORN, 
Judge  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  this  19th  day  of 
May,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fourteen. 

OLIN  WELLBORN, 
United  States  District  Judge,  for  the  Southern  Dis- 
trict of  California. 

Service  of  the  within  Citation  is  hereby  admitted, 

and  a  Copy  thereof  accepted,  this  19th  day  of  May, 

1914. 

ALBERT  SCHOONOVER, 

Attorneys  for  Plaintiffs  and  Defendants  in  Error. 

[7] 

[Endorsed]  :  No.  655 — Crim.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
The  United  States  of  America,  Plaintiffs,  vs.  Will- 
iam B.  Edwards  et  al.,  Defendants.  Citation  on 
Writ  of  Error.  Filed  May  19,  1914.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  D'eputy  Clerk. 
[8] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

No.  655— CRIM. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM   B.   EDWARDS,   ROBERT   L.   CUL- 
PEPPER et  al., 

Defendants.     [9] 

Indictment. 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division: 

At  a  stated  term  of  said  Court,  begun  and  liolden 
at  the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  and  for  the  Southern  Division  of  the  South- 
ern District  of  California,  on  the  second  Monday  of 
January,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  thirteen. 

The  Grand  Jurors  of  the  United  States  of 
America,  chosen,  selected  and  sworn,  within  and  for 
the  Division  and  District  aforesaid,  on  their  oath 
present : 

That  William  B.  Edwards,  Robert  L.  Culpepper, 
John  McLaren,  Lee  Wells,  William  Wells,  and  Arch 
Robison,  whose  full  and  true  names  are,  and  the  full 
and  true  name  of  each  of  whom  is,  other  than  as 
herein  stated,  to  the  Grand  Jurors  unknown,  late  of 
the  Southern  Division  of  the  Southern  District  of 
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California,  heretofore,  to  wit,  on  or  about  the  1st  day 
of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  twelve,  in  the  County  of  Riverside,  in 
the  State  and  Southern  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of  this 
Honorable  Court,  did,  wilfully,  knowingly,  unlaw- 
fully, wickedly,  corruptly,  and  feloniously,  conspire, 
combine,  confederate  and  agree  together,  and  with 
divers  other  persons,  whose  names  are  to  the  Grand 
Jurors  unknown,  to  injure,  oppress,  threaten  and  in- 
timidate a  certain  citizen  of  the  United  States,  [10] 
to  wit,  one  James  M.  Ocheltree,  in  the  free  exercise 
and  enjoyment  of  a  right  and  privilege  secured  to 
him  by  the  Constitution  and  laws  of  the  United 
States,  that  is  to  say,  that  theretofore,  to  wit,  on  the 
18th  day  of  May,  1910,  and  at  all  times  thereafter  in 
this  indictment  mentioned,  the  said  James  M.  Ochel- 
tree was  a  citizen  of  the  United  States  and  in  all  re- 
spects qualified  to  take  and  enter  and  hold  public 
lands  of  the  United  States  under  the  public  land  laws 
of  the  United  States,  and  especially  to  make  and  per- 
fect the  homestead  entry  hereinafter  mentioned ;  that 
on  the  18th  day  of  May,  1910,  the  said  James  M. 
Ocheltree,  desiring  to  avail  himself  of  the  benefits  of 
the  public  land  laws  of  the  United  States,  and 
especially  of  the  laws  of  the  United  States  relating 
to  homesteads,  did,  under  and  by  virtue  of  said  public 
land  laws  of  the  United  States,  and  more  particularly 
under  and  by  virtue  of  the  provisions  of  Section: 
2289  et  seq.  of  the  Revised  Statutes  of  the  United 
States,  and  the  other  laws  of  the  United  States  re- 
lating to  homesteads,  make  and  file  at  and  in  the 
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United  States  Land  Office  in  the  City  of  Los  Angeles, 
State  of  California,  his  application  and  declaration 
under  oath,  to  enter  as  a  homestead  under  said  pub- 
lic land  laws  of  the  United  States  relating  to  home- 
steads, the  following  described  tract  of  land,  situated 
in  the  County  of  Eiverside,  State  of  California,  and 
y/ithin  the  Los  Angeles  land  district,  to  wit,  the 
Southwest  quarter  of  Section  12,  Township  7  South, 
Eange  22  East,  San  Bernardino  Base  and  Meridian ; 
and  thereafter,  to  wit,  on  the  1st  day  of  [11]  June, 
1912,  the  said  declaration  under  oath  and  application 
to  enter  the  said  tract  of  land  as  a  homestead  was 
duly  and  regularly  allowed  by  the  Register  and  Re- 
ceiver of  the  said  United  States  Land  Office  at  Los 
Angeles,  and  on  said  1st  day  of  June,  1912,  the  said 
James  M.  Ocheltree,  was  allowed  to,  and  did  enter  as 
a  homestead  under  said  public  land  laws  of  the 
United  States  relating  to  homesteads,  the  said  above- 
described  tract  of  land ;  and  ever  since  said  1st  day 
of  June,  1912,  the  said  James  M.  Ocheltree  has  been, 
and  is  now  the  owner  of,  and  entitled  to  the  exercise 
and  possession  of  all  rights  flowing  from  the  said 
homestead  application  and  entry,  including  the  right 
to  make  settlement  and  residence  upon  said  tract  of 
land  above  described,  and  to  live  and  reside  upon  the 
same,  and  to  cultivate  and  improve  the  same  in  the 
manner  required  by  said  public  land  laws  of  the  United 
States  relating  to  homesteads ;  and  heretofore,  to  wit, 
on  the  6th  day  of  November,  1912,  the  said  James  M. 
Ocheltree,  being  desirous  of  complying  with  said  pub- 
lic land  laws  of  the  United  States  relating  to  home- 
steads, attempted  to  make  settlement  and  residence 
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upon  said  land  above  described,  and  for  that  purpose, 
he,  in  company  with  his  wife  and  family,  went  in  and 
on  to  said  land  with  the  necessary  materials,  tools, 
household  furniture  and  utensils  to  construct  a  house 
upon  said  land,  and  to  make  settlement  and  residence 
upon  said  land  for  the  purpose  aforesaid;  that  the 
said  William  B.  Edwards,  Robert  L.  Culpepper, 
John  McLaren,  Lee  Wells,  William  Wells,  and  Arch 
Eobison,  heretofore,  to  wit,  on  or  [12]  about  the 
1st  day  of  June,  1912,  well  knowing  of  the  making 
of  said  homestead  entry  on  said  above-described  land 
and  premises  by  the  said  James  M.  Ocheltree,  and 
well  knowing  the  said  James  M.  Ocheltree 's  intention 
to  make  settlement  and  residence  upon  and  to  enter 
into  the  possession  of,  and  cultivate  and  improve  said 
land  and  premises,  under  and  by  virtue  of,  and  as  re- 
quired by  said  public  land  laws  of  the  United  States 
relating  to  homesteads,  as  aforesaid,  at  and  within 
the  County  of  Riverside,  and  within  the  Southern 
Division  of  the  Southern  District  of  California,  did 
wilfully,  knowingly,  unlawfully  and  feloniously,  con- 
spire, combine,  confederate  and  agree  together,  and 
with  divers  other  persons,  whose  names  are,  as  afore- 
said, to  the  Grand  Jurors  unknown,  to  injure,  op- 
press, threaten  and  intimidate  the  said  James  M. 
Ocheltree,  in  the  free  exercise  and  enjoyment  of  the 
right  and  privilege  secured  to  him  by  the  Constitu- 
tion and  laws  of  the  United  States,  to  make  effectual 
his  said  homestead  entry,  by  entering  into  the  posses- 
sion of,  making  settlement  upon,  and  residing  upon, 
cultivating,  and  improving  the  said  land  embraced  in 
the  said  homestead  entry,  and  in  other  respects  com- 
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plying  with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  and  thereby  earning  and  pro- 
curing title  and  patent  to  said  land;  that  the  said 
conspiracy  was  to  be  carried  out  and  the  object 
thereof  effected  by  them,  the  said  William  B.  Ed- 
wards, Eobert  L.  Culpepper,  John  McLaren,  Lee 
Wells,  William  Wells  and  Arch  Robison,  and  said 
[13]  other  persons,  whose  names  are,  as  aforesaid, 
to  the  Grand  Jurors  unknown,  by  going  upon  said 
land  in  force  and  numbers  and  making  threats  of 
violence  to  the  said  James  M.  Ocheltree  and  his  fam- 
ily against  the  persons  and  property  of  the  said 
James  M.  Ocheltree  and  his  family,  and  by  publish- 
ing such  threats  in  the  community  where  the  said 
land  is  situated,  and  where  the  said  James  M.  Ochel- 
tree and  his  family  lived ;  and  by  forcibly  obstructing 
the  efforts  of  the  said  James  M.  Ocheltree  to  settle 
upon  said  land,  take  his  household  effects  thereon, 
build  a  dwelling-house  upon  and  cultivate  said  land ; 
and  by  appearing  in  strength  and  numbers  upon  said 
land,  and  by  and  with  the  use  of  force  and  violence 
against  the  said  James  M.  Ocheltree  and  his  family, 
ejecting  and  removing  them  and  their  goods  and  ef- 
fects from  said  land  and  premises,  and  preventing 
them  from  settling  and  residing  upon  and  cultivating 
said  land;  that  the  above-described  land  and  prem- 
ises, and  the  whole  thereof,  were  at  the  time  of  the 
making  and  filing  of  said  declaration  and  application 
for  homestead  by  the  said  James  M.  Ocheltree,  and 
at  the  time  when  the  said  homestead  entry  was  al- 
lowed as  aforesaid,  unappropriated  public  lands  of 
the  United  States  open  to  entry  under  said  public 
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land  laws  of  the  United  States  relating  to  home- 
steads; and  the  intent  and  object  of  the  said  William 
B.  Edwards,  Robert  L.  Culpepper,  John  McLaren, 
Lee  Wells,  William  Wells  and  Arch  Robison,  and  the 
said  other  persons,  whose  names  are,  as  aforesaid,  to 
the  Grand  Jurors  unknown,  being  to  so  injure,  op- 
press, threaten  and  intimidate  the  said  James  M. 
[14]  O'cheltree  in  the  free  exercise  and  enjoyment 
of  the  said  right  secured  by  the  Constitution  and  laws 
of  the  United  States,  as  aforesaid,  as  to  cause  and 
compel  him,  the  said  James  M.  Ocheltree,  against  his 
will  and  desire,  to  cease  the  exercise  and  enjoyment 
of  said  land  and  homestead  entry  and  all  of  his 
rights  thereunder. 

And  the  Grrand  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present : 

That  in  pursuance  of  said  conspiracy,  and  to  effect 
and  accomplish  the  object  thereof,  the  said  Robert  L. 
Culpepper,  on  the  6th  day  of  November,  1912,  at  and 
within  the  County  of  Riverside,  State  of  California^ 
did,  wilfully  appear  upon  the  aforesaid  land,  accom- 
panied by  the  said  William  B.  Edwards  and  John 
McLaren,  and  did  threaten  and  state  to  the  said 
James  M.  Ocheltree  that  if  he,  the  said  James  M. 
Ocheltree,  should  attempt  to  unload  certain  mate- 
rials, tools,  household  furniture,  utensils  and  other 
property  which  he,  the  said  James  M.  Ocheltree,  had 
on  said  day,  brought  loaded  upon  a  wagon  to  said 
land,  and  if  he,  the  said  James  M.  Ocheltree,  did  not 
remove  said  materials,  tools,  household  furniture, 
utensils,  and  other  property  from  said  land  and  de- 
part hence  with  the  same,  that  he,  the  said  Robert  L- 
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Culpepper,  would  burn  and  destro}^  the  said  mate- 
rials, tools,  household  furniture,  utensils  and  other 
property  of  the  said  James  M.  Ocheltree. 

And  the  Grand  Jurors  aforesaid,  on  their  oath, 
aforesaid,  do  further  present:     [15] 

That  in  further  pursuance  of  said  conspiracy,  and 
to  effect  and  accomplish  the  object  thereof,  the  said 
William  B.  Edwards  and  Robert  L.  Culpepper,  on 
the  6th  day  of  November,  1912,  at  and  within  the 
County  of  Riverside,  State  of  California,  and  upon 
said  land,  did,  wilfully  and  forcibly  take  possession 
of  and  remove  from  said  land  and  premises,  some  of 
the  household  furniture  of  the  said  James  M.  Ochel- 
tree, which  he,  the  said  James  M.  Ocheltree,  had  then 
and  there  brought  upon  said  land,  and  with  which  he 
intended  and  was  endeavoring  to  make  settlement 
and  residence  thereon. 

And  the  Grand  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present: 

That  in  further  pursuance  of  said  conspiracy,  and 
to  effect  and  accomplish  the  object  thereof,  the  said 
Robert  L.  Culpepper,  on  the  6th  day  of  November, 
1912,  at  and  within  the  County  of  Riverside,  State  of 
California,  did  wilfully  strike  and  beat  a  horse  which 
was  harnessed  to  a  wagon  upon  which  was  loaded 
certain  household  goods  and  effects  of  the  said  James 
M.  Ocheltree,  which  he,  the  said  James  M.  Ocheltree, 
had  then  and  there  brought  upon  the  said  above- 
described  land  for  the  purpose  of  making  settlement 
thereon,  and  the  said  Robert  L.  Culpepper  so  struck 
said  horse  for  the  purpose  of  causing  it  to  run  from 
said  land,  and  haul  said  household  furniture  and  ef- 
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f ects  away  therefrom. 

Contrary  to  tlie  form  of  the  Statutes  of  the  United 
States  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  United  States. 
[16] 

SECOND  COUNT. 

And  the  Grand  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present : 

That  William  B.  Edwards,  Robert  L.  Culpepper, 
John  McLaren,  Lee  Wells,  William  Wells  and  Arch 
Eobison,  whose  full  and  true  names  are,  and  the  full 
and  true  name  of  each  of  whom  is,  other  than  as 
herein  stated,  to  the  Grand  Jurors  unknown,  late  of 
the  Southern  Division  of  the  Southern  District  of 
California,  heretofore,  to  wit,  on  or  about  the  1st  day 
of  June,  in  the  3^ear  of  our  Lord  one  thousand  nine 
hundred  and  twelve,  in  the  County  of  Riverside,  in 
the  State  and  Southern  Division  of  the  Southern  Dis- 
trict of  California,  and  within  the  jurisdiction  of  this 
Honorable  Court,  did,  wilfully,  knowingly,  unlaw- 
fully, wickedly,  corruptly  and  feloniously,  conspire, 
combine,  confederate  and  agree  together,  and  with 
divers  other  persons,  whose  names  are  to  the  Grand 
Jurors  unknown,  to  injure,  oppress,  threaten,  and  in- 
timidate a  certain  citizen  of  the  United  States,  to 
wit,  one  Patrick  H.  Bodkin,  in  the  free  exercise  and 
enjoyment  of  a  right  and  privilege  secured  to  him  by 
the  Constitution  and  laws  of  the  United  States,  that 
is  to  say,  that  theretofore,  to  wit,  on  the  18th  day  of 
May,  1910,  and  at  all  times  thereafter  in  this  indict- 
ment mentioned,  the  said  Patrick  H.  Bodkin,  was  a 
citizen  of  the  United  States  and  in  all  respects  quali- 
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fied  to  take  and  enter  and  hold  public  lands  of  the 
United  States  under  the  public  land  laws  of  the 
United  States,  and  especially  to  make  and  perfect  the 
[17]  homestead  entry  hereinafter  mentioned;  that 
on  the  18th  day  of  May,  1910,  the  said  Patrick  H. 
Bodkin,  desiring  to  avail  himself  of  the  benefits  of 
the  public  land  laws  of  the  United  States,  and  espe- 
cially of  the  laws  of  the  United  States  relating  to 
homesteads,  did,  under  and  by  virtue  of  said  public 
land  laws  of  the  United  States,  and  more  particularly 
under  and  by  virtue  of  the  provisions  of  Sections 
2289  et  seq.  of  the  Revised  Statutes  of  the  United 
States,  and  the  other  laws  of  the  United  States  relat- 
ing to  homesteads,  make  and  file  at  and  in  the  United 
States  Land  Office  in  the  City  of  Los  Angeles,  State 
of  California,  his  application  and  declaration  under 
oath,  to  enter  as  a  homestead  under  said  public  land 
laws  of  the  United  States  relating  to  homesteads,  the 
following  described  tract  of  land,  situated  in  the 
County  of  Riverside,  State  of  California,  and  within 
the  Los  Angeles  land  district,  to  wit,  the  Northeast 
quarter  of  Section  11,  Township  7  South,  Range  22 
East,  San  Bernardino  Base  and  Meridian;  and 
thereafter,  to  wit,  on  the  1st  day  of  June,  1912,  the 
said  declaration  under  oath  and  application  to  enter 
the  said  tract  of  land  as  a  homestead  w^as  duly  and 
regularly  allowed  by  the  Register  and  Receiver  of  the 
said  United  States  Land  Office  at  Los  Angeles,  and 
on  said  1st  day  of  June,  1912,  the  said  Patrick  H. 
Bodkin,  was  allowed  to,  and  did  enter  as  a  homestead 
under  said  public  land  laws  of  the  United  States  re- 
lating to  homesteads,  the  said  above-described  tract 
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of  land ;  that  the  above-described  land  and  premises, 
and  the  whole  thereof,  were  at  the  time  of  the  making 
and  filing  of  said  declaration  and  application  [18] 
for  homestead  by  the  said  Patrick  H.  Bodkin,  and 
at  the  time  when  the  said  homestead  entry  was  al- 
lowed, as  aforesaid,  unappropriated  public  lands  of 
the  United  States  open  to  entry  under  said  public 
land  laws  of  the  United  States  relating  to  home- 
steads ;  and  ever  since  said  1st  day  of  June,  1912,  the 
said  Patrick  H.  Bodkin  has  been,  and  is  now  the 
owner  of,  and  entitled  to  the  exercise  and  possession 
of  all  rights  flowing  from  the  said  homestead  applica- 
tion and  entry,  including  the  right  to  make  settlement 
and  residence  upon  said  tract  of  land  above 
described  and  to  live  and  reside  upon  the  same,  and 
to  cultivate  and  improve  the  same  in  the  manner  re- 
quired by  said  public  land  laws  of  the  United  States 
relating  to  homesteads ;  and  heretofore,  to  wit,  on  the 
25th  day  of  November,  1912,  the  said  Patrick  H. 
Bodkin,  being  desirous  of  complying  with  said  pub- 
lic land  laws  of  the  United  States  relating  to  home- 
steads, attempted  to  make  settlement  and  residence 
upon  said  land  above  described,  and  for  that  purpose 
he,  in  company  with  his  wife  and  family,  went  in  and 
on  to  said  land  with  the  necessary  materials,  tools, 
household  furniture  and  utensils  to  construct  a  house 
upon  said  land,  and  to  make  settlement  and  residence 
upon  said  land  for  the  purpose  aforesaid;  that  the 
said  William  B.  Edwards,  Eobert  L.  Culpepper, 
John  McLaren,  Lee  Wells,  William  Wells  and  Arch 
Robison,  heretofore,  to  wit,  on  or  about  the  1st  day 
of  June,  1912,  well  knowing  of  the  making  of  said 
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homestead  entry  on  said  above-described  land  and 
premises  by  the  said  Patrick  H.  Bodkin,  and  [19] 
well  knowing  the  said  Patrick  H.  Bodkin's  intention 
to  make  settlement  and  residence  upon  and  to  enter 
into  the  possession  of,  and  cultivate  and  improve  said 
land  and  premises,  under  and  by  virtue  of,  and  as  re- 
quired by  said  public  land  laws  of  the  United  States 
relating  to  homesteads,  as  aforesaid,  at  and  within 
the  County  of  Riverside,  and  within  the  Southern 
Division  of  the  Southern  District  of  California,  did 
wilfully,  knowingly,  unlawfully,  and  feloniously,  con- 
spire, combine,  confederate  and  agree  together,  and 
with  divers  other  persons,  whose  names  are,  as  afore- 
said, to  the  Grand  Jurors  unknown,  to  injure,  op- 
press, threaten  and  intimidate  the  said  Patrick  H. 
Bodkin,  in  the  free  exercise  and  enjoyment  of  the 
right  and  privilege  secured  to  him  by  the  Constitu- 
tion and  laws  of  the  United  States,  to  make  effectual 
his  said  homestead  entry,  by  entering  into  the  posses- 
sion of,  making  settlement  upon,  and  residing  upon, 
cultivating,  and  improving  the  said  land  embraced  in 
the  said  homestead  entry,  and  in  other  respects  com- 
plying with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  and  thereby  earning  and  pro- 
curing title  and  patent  to  said  land;  that  the  said 
conspiracy  was  to  be  carried  out  and  the  object 
thereof  effected  by  them,  the  said  William  B.  Ed- 
wards, Robert  L.  Culpepper,  John  McLaren,  Lee 
Wells,  William  Wells  and  Arch  Robison,  and  said 
other  persons,  whose  names  are,  as  aforesaid,  to  the 
Grand  Jurors  unknown,  by  going  upon  said  land  in 
force  and  numbers  and  making  threats  of  violence  to 
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the  said  Patrick  H.  Bodkin  and  his  family  against 
the  persons  and  property  of  the  said  Patrick  H.  Bod- 
kin and  his  family,  and  by  publishing  such  threats 
[20]  in  the  community  where  the  said  land  is  situ- 
ated, and  where  the  said  Patrick  H.  Bodkin  and  his 
family  lived ;  and  by  forcibly  obstructing  the  efforts 
of  the  said  Patrick  H.  Bodkin  to  settle  upon  said 
land,  take  his  household  effects  thereon,  build  a 
dw^elling-house  upon  and  cultivate  said  land ;  and  by 
appearing  in  strength  and  numbers  upon  said  land, 
and  by  and  with  the  use  of  force  and  violence  against 
the  said  Patrick  H.  Bodkin  and  his  family,  ejecting 
and  removing  them  and  their  goods  and  effects  from 
said  land  and  premises,  and  preventing  them  from 
settling  and  residing  upon  and  cultivating  said  land; 
and  the  intent  and  object  of  the  said  William  B.  Ed- 
wards, Robert  L.  Culpepper,  John  McLaren,  Lee 
Wells,  William  Wells  and  Arch  Robison,  and  the 
said  other  persons,  whose  names  are,  as  aforesaid,  to 
the  Grand  Jurors  unknown,  being  to  so  injure,  op- 
press, threaten  and  intimidate  the  said  Patrick  H. 
Bodkin  in  the  free  exercise  and  enjoyment  of  the 
said  right  secured  by  the  Constitution  and  laws  of 
the  United  States,  as  aforesaid,  as  to  cause  and  com- 
pel him,  the  said  Patrick  H.  Bodkin,  against  his  will 
and  desire,  to  cease  the  exercise  and  enjoyment  of 
said  rights  and  privileges  and  to  be  deprived  of  said 
land  and  homestead  entry  and  all  of  his  rights  there- 
under. 

And  the  Grand  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present : 

That  in  pursuance  of  said  conspiracy,  and  to  effect 
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and  accomplish  the  object  thereof,  the  said  William 
B.  Edwards,  on  the  25th  day  of  November,  1912,  at 
and  within  the  County  of  Riverside,  State  of  Califor- 
nia, did,  wilfully,  appear  upon  the  aforesaid  land, 
accompanied  [21]  by  a  constable  named  Ross 
Wells,  and  did  say  to  the  said  Patrick  H.  Bodkin,  who 
had  then  and  there  come  upon  said  land  with  certain 
materials,  tools,  household  furniture,  utensils  and 
other  property,  loaded  upon  a  wagon,  ^'What  the 
devil  are  all  these  people  doing  here  ?"  and  thereupon 
the  said  William'  B.  Edwards  ordered  and  caused 
said  constable,  Ross  Wells,  to  arrest,  and  he  did 
arrest,  the  wife  and  son  of  Patrick  H.  Bodkin. 

And  the  Grand  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present: 

That  in  further  pursuance  of  said  conspiracy,  and 
to  effect  and  accomplish  the  object  thereof,  certain 
persons,  whose  names  are  to  the  Grand  Jurors  un- 
known, but  of  the  number  of  those  mentioned  above 
as  conspirators,  on  the  25th  day  of  November,  1912, 
at  and  within  the  County  of  Riverside,  State  of  Cali- 
fornia, did  wilfully  break,  knock  down  and  demolish 
a  tent  house  which  the  said  Patrick  H.  Bodkin  had 
erected  upon  the  said  above-described  land  for  the 
purpose  of  making  settlement  thereon. 

And  the  Grand  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present : 

That  in  further  pursuance  of  said  conspiracy,  and 
to  effect  and  accomplish  the  object  thereof,  the  said 
William  B.  Edwards,  on  or  about  the  17th  day  of 
December,  1912,  at  and  within  the  County  of  River- 
side, State  of  California,  and  upon  said  land,  did  will- 
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fully  deliver  to  the  said  Patrick  H.  Bodkin,  a  certain 
threatening  notice  in  writing,  which  notice  was  in 
words  and  figures  as  follows:     [22] 

^'Neighbours,  California,  Dec.  17th,  1912. 
To  the  Rev,  Patrick  H.  Bodkin  and  others. 

You  are  hereby  notified  that  I  have  possession  and 
am  entitled  to  the  possession  of  these  pre^ii^'sises  (N. 
E.  Qr.  of  Sec.  11,  T.  7  S.,  E.  22  E.,  S.  B.  M.),  and  any 
attempt  by  you  or  others  to  assume  possession  of 
these  premises  without  due  process  of  law  is  an 
offence  both  againt  the  civil  and  criminal  laws  of  the 
State,  and  you  are  hereby  formally  and  finalh^  noti- 
fied and  ordered  to  depart  and  decamp  and  refrain 
from  further  contaminating  the  vicinity  with  your 
putrescent  presence. 

W.  B.  EDWAEDS." 
Contrary  to  the  form  of  the  Statutes  of  the  United 
States  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  United  States. 

A.  I.  McCORMICK, 

United  States  Attorney. 
DUDLEY  W.  ROBINSON. 
Asst.  United  States  Attorney.     [23] 

[Indorsed]  :  ''No.  655 — Crim.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  The  United  States  of  America  vs. 
William  B.  Edwards,  Robert  L.  Culpepper,  John 
McLaren,  Lee  Wells,  William  Wells,  and  Arch  Robi- 
son.  Indictment  for  Violation  Section  19,  Federal 
Penal  Code  of  1910.  Conspiracy  to  injure,  oppress, 
etc.  citizens  in  the  exercise  of  civil  rights.     A  true 
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bill.  S.  D.  Barkley,  Foreman.  Presented  and  filed 
in  open  court,  this  llth  day  of  July,  A.  D.  1913. 
Wm.  M.  Van  Dyke,  Clerk.  By  0.  E.  Scott,  Deputy 
Clerk.     ,  United  States  Attorney. "     [24] 


[Minutes  of  Court— July  29, 1913— Pleas.] 

At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1913, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  twenty-ninth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  thirteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

No.  655— CRIM.     S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  this  day  by  consent  for  the 
further  arraignment  of  all  defendants  except  defend- 
ant Lee  Wells,  and  the  entry  of  their  pleas ;  Dudley 
W.  Robinson,  Esq.,  Assistant  U.  S.  Attorney,  appear- 
ing as  counsel  for  the  United  States;  defendants 
William  B.  Edwards,  Robert  L.  Culpepper,  John  Mc- 
Laren, William  Wells  and  Arch  Robison  being  pres- 
ent on  bail,  with  their  counsel,  Robert  L.  Hanley, 
Esq.;  and  said  five  defendants  having   been  called 
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and  further  arraigned,  having  waived  the  reading  of 
the  indictment,  and,  on  being  required  to  plead 
thereto,  said  five  defendants  now  present  having 
pleaded  not  guilty  as  charged  in  the  indictment, 
which  pleas  are  by  order  of  the  court  hereby  entered 
herein ;  it  is  ordered  that  said  cause  be,  and  the  same 
hereby  is  continued  to  be  hereafter  set  down  for  the 
trial  of  defendants  William  B.  Edwards,  Robert  L. 
Culpepper,  John  McLaren,  William  Wells  and  Arch 
Robison.     [25] 


[Minutes  of  Trial— April  2, 1914.] 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  Uhited  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Thursday,  the  second  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

No.  655— CRIM.     S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  coming  on  this  day  for  the  trial,  before 
the  court  and  a  jury  to  be  impanelled,  of  defendants, 
William  B.  Edwards,  Robert    L.  Culpepper,  John 
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McLaren,  William  Wells  and  Arch  Robison,  who  are 
each  and  all  present  on  bail ;  and  defendant  Lee  Wells 
being  also    present  on  bail,  and    having    remained 
present  during  the  impanellment  of  the  jury  herein 
and  until  this  cause  was  continued  for  further  trial 
until  2  o'clock,  P.  M.  of  this  day;  Duke  Stone,  Esq., 
and  Robert  O'Connor,  Esq.,  Assistant  U.  S.  Attor- 
neys, appearing  as  counsel  for  the  United  States; 
J.  O.  Phillips,  Esq.,  and  Henry  O.  Willis,  Esq.,  ap- 
pearing as  counsel  for  defendants;    John   P.  Doyle 
being  present  as  shorthand  reporter  of  the  testimony 
and  proceedings,  and  acting  as  such;  and  the  court 
having  ordered  that  the  trial  proceed,  and  that  a  jury 
be  impanelled  herein;  and  the  following  twelve  (12) 
term  trial  jurors  having  been  duly  drawn,  called,  and 
sworn  on  voir  dire,  to  wit :  Arthur  W.  Ballard,  George 
H.  Cooper,  Frank  H.  Smith,  G.  L.  Davidson,  Prank 
L.  A.  Violet,  Geo.     [26]     E.  Triggs,  J.  P.  Anderson, 
Albert  S.  Stimson,  Prank  S.  Munson,  Daniel  Mul- 
hern,  John  S>.  Winchester   and   I.  H.  Polk;   and  a 
statement  of  the  nature  of  the  case  having  been  made 
by  Duke  Stone,  Esq.,  Assistant  U.  S.  Attorney,  of 
counsel  for  the  United  States ;  and  said  jurors  having 
been  examined  by  Duke  Stone,  Esq.,  Assistant  U.  S. 
Attorney,  of  counsel  for  the  United  States,  and  by 
Henry  O.  Willis,  Esq.,  of  counsel  for  defendants ;  and 
John  S.  Winchester  having  been  excused  for  cause, 
pursuant  to  the  stipulation  of    counsel  for  the  re- 
spective parties;    and  J.  J.  McQuaid,  a  term    trial 
juror,  having  been  duly  drawn,  called,  sworn  on  voir 
dire  and  examined  by  counsel  for  the  Government 
and  by  counsel  for  defendants;  and  the  twelve  jurors 
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now  in  the  box  having  been  passed  for  cause  by  coun- 
sel for  both  sides;  and  George  H.  Cooper  having  been 
challenged  peremptorily  by  defendants  and  excused ; 
and  S.  S.  Boothe,  a  term  trial  juror,  having  been  duly 
drawn,  called,  sworn  on  voir  dire,  examined  by  coun- 
sel for  the  Grovernment  and  by  counsel  for  defend- 
ants and  passed  for  cause;  and  the  twelve  (12)  jurors 
now  in  the  box  having  been  accepted  by  counsel  for 
the  Government  and  by  counsel  for  defendants  and 
duly  sworn  in  a  body  as  the  jury  to  try  this  cause,  said 
jury  as  so  impanelled  and  sworn  consisting  of  the  fol- 
lowing named  jurors,  to  wit : 

JURY: 


1. 

Arthur  W.  Ballard, 

7. 

J.  F.  Anderson, 

2. 

S.  S.  Boothe, 

8. 

Albert  S.  Stimson, 

3. 

Frank  H.  Smith, 

9. 

Frank  S.  Munson, 

4. 

G.  L.  Davidson, 

10. 

Daniel  Mulhern, 

5. 

Frank  L.  A.  Violet, 

11. 

J.  J.  MeQuaid, 

6. 

Geo.  B.  Triggs, 

12. 

I.  H.  Polk. 

and  the  indictment  having  been  read  to  the  jury  and 
the  pleas  of  not  guilty  of  said  five  defendants  on  trial 
having  been  stated  to  the  jury  by  the  clerk ;  and  Duke 
Stone,  Esq.,  Assistant  U.  S.  Attorney,  of  counsel  for 
the  United  States,  having  made  a  statement  [27] 
to  the  jury  of  what  the  Government  expects  to  prove ; 
and  the  Court  having  admonished  the  jury,  that,  dur- 
ing the  progess  of  this  trial,  they  are  not  to  permit 
other  persons  to  talk  to  them,  nor  themselves  talk 
to  other  persons,  about  this  case  or  an}i:hing  con- 
nected with  this  case,  and  that,  until  said  case  is 
finally  given  them  for  consideration,  under  the  in- 
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structioiis  of  the  Court,  they  are  not  to  talk  with  each 
other  about  this  case  or  anything  connected  with  it; 
it  is,  at  the  hour  of  11 :40  o'clock  A.  M.,  ordered  that 
this  cause  be,  and  the  same  hereby  is  continued  for 
further  trial  until  the  hour  of  2  o'clock,  P.  M.,  of  this 
day,  until  which  time  the  jurors  are  excused. 

No.  655— CRIM.     S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  now,  at  the  hour  of  2  o'clock, 
P.  M.,  of  this  day,  for  the  further  trial,  before  the 
Court  and  a  jury  heretofore  duly  impanelled  herein, 
of  defendants  William  B.  Edwards,  Robert  L.  Cul- 
pepper, John  McLaren,  William  Wells  and  Arch 
Robison,  who  are  each  and  all  present  on  bail,  and 
defendant  Lee  Wells  being  also  present  on  bail ;  Duke 
Stone,  Esq.,  and  Robert  O'Connor,  Esq.,  Assistant 
U.  S.  Attorneys,  appearing  as  counsel  for  the  United 
States;  J.  O.  Phillips,  Esq.,  and  Henry  O.  Willis, 
Esq.,  appearing  as  counsel  for  defendants ;  John  P. 
Doyle  having  been  sworn  as  shorthand  reporter  of 
the  testimony  and  proceedings,  and  acting  as  such; 
and  the  roll  of  the  jury  having  been  called,  and  all 
being  present;  and  now,  by  consent,  defendant  Lee 
Wells  having  been  called  and  arraigned,  having  stated 
that  his  true  name  is  Lee  Wells,  and  the  indictment 
having  been  read  at  the  morning  session  in  the  pres- 
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ence  of  said  defendant,  [28]  Lee  Wells,  and,  on 
being  required  to  plead  thereto,  said  defendant  Lee 
Wells  having  pleaded  not  guilty  as  charged  therein, 
which  plea  is  now  by  order  of  the  Court  entered 
herein;  and  Duke  Stone,  Esq.,  Assistant  U.  S.  Attor- 
ney, of  counsel  for  the  Government,  and  Henry  O. 
Willis,  Esq.,  of  counsel  for  defendants,  having  stipu- 
lated, and  the  Court  having  ordered,  pursuant  to  said 
stipulation,  that  the  trial  of  this  cause  before  the 
jury  now  impanelled  herein  shall  proceed  as  against 
all  defendants,  including  said  defendant  Lee  Wells, 
with  the  same  force  and  effect  as  if  said  plea  of 
defendant  Lee  Wells  had  been  entered  at  the  time  of 
the  entry  of  the  pleas  of  the  other  five  defendants  in 
this  cause ;  and  Prank  Buren  having  been  called  and 
sworn  as  a  witness  for  the  United  States,  and  having 
been  given  his  testimony;  it  is,  at  the  hour  of  3:02 
o'clock  P.  M.,  by  the  Court  ordered  that  this  cause 
be,  and  the  same  hereby  is  passed  temporarily  for 
further  trial,  to  enable  the  Court  to  receive  a  verdict 
in  another  cause  and  make  the  orders  connected 
therewith  and  occasioned  thereby. 

No.  655— CEIM.     S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  having  been  now,  at  the  hour  of   3:09 
o'clock,  P.  M.,  called  for  further  trial   before   the 
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Court  and  a  jury  heretofore  duly  impanelled  herein; 
Duke  Stone,  Esq.,  and  Robert  O'Connor,  Esq.,  As- 
sistant U.  S.  Attorneys,  appearing  as  counsel  for  the 
United  States ;  each  and  all  of  the  defendants  herein 
being  present  on  bail,  with  their  counsel,  J.  O.  Phil- 
lips, Esq.,  and  Henry  0.  Willis,  Esq. ;  John  P.  Doyle 
being  present  as  shorthand  reporter  of  the  testimony 
and  proceedings,  and  acting  as  such ;  and  the  roll  of 
the  jury  having  been  called,  and  all  being  present; 
and  Prank  Buren,  a  witness  on  behalf  of  the  United 
[29]     States,  being  on  the  stand  for  further  exam- 
ination, and  having  given  his  testimony ;  and  Court, 
at  the  hour  of   3:30i  o'clock  P.  M.,  having  taken  a 
recess  for  8  minutes;  and  now,  at  the  hour  of  3:38 
o'clock,  P.  M.,  Court  having  reconvened;  and  defend- 
ants, counsel  and  shorthand  reporter  being  present 
as  before ;  and  the  roll  of  the  jury  having  been  called, 
and  all  being  present;  and  Prank  Buren,  a  witness 
on  behalf  of  the  United  States,  being  on  the  stand  for 
further  examination,  and  having  given  his  testimony ; 
and  Patrick  H.  Bodkin  having  been  called  and  sworn 
as  a  witness  on  behalf  of  the  United  States,  and  hav- 
ing given  his  testimony ;  and  the  Court  having  given 
the  jury  the  usual  admonition ;  it  is,  at  the  hour  of 
4:32  o'clock,  P.  M.,  ordered  that  this  cause  be,  and 
the  same  hereby  is  continued  for  further  trial  until 
Friday,  the  3d  day  of  April,  1914,  at  10:30'  o'clock, 
A.  M.,  until  which  time  the  jurors  are  excused.     [30] 
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At  a  stated  term,  to  wit,  the  January  term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Friday,  the  third  day  of  April,  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  fourteen. 
Present :  The  Honorable  OLIN  WELLBOEN, 
District  Judge. 

[Minutes  of  Trial— April  3,  1914.] 

No.  655— CEIM.     S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  duly  impan- 
elled herein ;  Duke  Stone,  Esq.,  and  Robert  0  'Connor, 
Esq.,  Assistant  U.  S.  Attorneys,  appearing  as  counsel 
for  the  United  States ;  defendants  being  each  and  all 
present  on  bail,  with  their  counsel,  J.  O.  Phillips, 
Esq.,  and  Henry  O.  Willis,  Esq.,  John  P.  Doyle,  and 
N.  H.  Peterson  being  present  as  shorthand  reporters 
of  the  testimony  and  proceedings,  and  acting  as  such ; 
and  the  roll  of  the  jury  having  been  called,  and  all 
being  present ;  and  Patrick  H.  Bodkin,  a  witness  on 
behalf  of  the  United  States,  having  resumed  the  stand 
for  further  examination,  and  having  given  his  testi- 
mony ;  and,  in  connection  with  the  testimony  of  said 
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witness,  the  Government  having  offered  the  follow- 
ing exhibits,  which  are  admitted  in  evidence  in  its 
behalf,  to  wit:  U.  S.  Ex.  1,  Photograph;  U.  S.  Ex.  2, 
Letter  of  Dec.  17th,  1912;  U.  S.  Ex.  3,  Letter  to  the 
Eev  Patrick  Henry  Bodkin;  U.  S.  Ex.  4,  Notice  of 
W.  B.  Edwards,  Contestee ;  and  U.  S.  Ex.  5,  Printed 
Notice ;  and,  also  in  connection  with  said  testimony, 
defendants  having  offered  an  exhibit,  which  is  offered 
in  evidence  in  their  behalf  [31]  as  Defts.  Ex. 
*^A,"  Information  of  Threatened  Offence;  and  Court 
having  at  the  hour  of  12:03  o'clock  P.  M.,  taken  a 
recess  until  the  hour  of  2  o'clock  P.  M.,  of  this  day; 

And  now,  at  the  hour  of  2  o'clock  P.  M.,  Court  hav- 
ing reconvened;  and  defendants,  counsel  and  the 
shorthand  reporter  being  present  as  before ;  and  the 
roll  of  the  jury  having  been  called,  and  all  being 
present ;  and  Patrick  H.  Bodkin,  a  witness  on  behalf 
of  the  United  States,  having  resumed  the  stand  for 
further  examination,  and  having  given  his  testimony ; 
and,  in  connection  with  the  testimony  of  said  wit- 
ness, the  defendants  having  offered  two  exhibits, 
which  are  admitted  in  evidence  in  their  behalf,  to  wit : 
Defts.  Exhibit  ''B, "  Decision  of  Justice  of  the  Peace ; 
and  Defts.  Exhibit  ^^C,"  Copy  of  Judgment  of  Su- 
perior Court ;  and,  also  in  connection  with  said  testi- 
mony, the  Government  having  offered  a  letter  to  L. 
G.  Fleischer,  and  envelope  of  same,  which  are  to- 
gether admitted  in  evidence  as  U.  S.  Ex.  6;  and  Mrs. 
Patrick  H.  Bodkin  having  been  called  and  sworn  as 
a  witness  on  behalf  of  the  United  States,  and  having 
given  her  testimony;  and  Court,  at  the  hour  of  3:32 
o'clock  P.  M.,  having  taken  a  recess  for  15  minutes; 
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and  now,  at  the  hour  of  3 :47  o'clock  P.  M.,  Court  hav- 
ing reconvened;  and  defendants  and  counsel  being 
present  as  before ;  and  N.  H.  Peterson  having  been 
sworn  as  shorthand  reporter  of  the  testimony  and 
proceedings,  and  acting  as  such ;  and  the  roll  of  the 
jury  having  been  called,  and  all  being  present;  and 
Mrs.  Patrick  H.  Bodkin,  a  witness  on  behalf  of  the 
United  States,  being  on  the  stand  for  further  exam- 
ination, and  having  given  her  testimony ;  and  Court, 
at  the  hour  of  3:52  o'clock  P.  M.,  having  taken  a 
recess  for  5  minutes;  and  now,  at  the  hour  of  3:57 
o'clock  P.  M.,  Court  having  reconvened;  and  defend- 
ants, counsel  and  the  shorthand  reporter  being  pres- 
ent as  before ;  and  the  roll  of  the  jury  having  been 
called,  and  all  being  present;  and  Mrs.  Patrick  H. 
Bodkin,  a  witness  on  behalf  of  the  Utiited  States, 
being  on  the  stand  for  further  examination,  [32] 
and  having  given  her  testimony ;  it  is,  at  the  hour  of 
4:05  o'clock  P.  M.,  ordered  that  this  cause  be,  and 
the  same  hereby  is  continued  until  Tuesday,  the  7th 
day  of  April,  1914,  at  10 :30'  o'clock  A.  M.,  for  further 
trial,  until  which  time  the  jurors  are  excused.     [33] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on 
Tuesday,  the  seventh  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 
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[Minutes  of  Trial— April  7,  1914.] 

No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  this  day  to  be  further  tried 
before  the  court  and  a  jury  heretofore  duly  impen- 
elled  herein;  Duke  Stone,  Esq.,  Assistant  U.  S.  At- 
torney, appearing  as  counsel  for  the  United  States; 
defendants  being  present  on  bail,  with  their  counsel, 
Henry  O.  Willis,  Esq.,  and  J.  O.  Phillips,  Esq. ;  John 
P.  Doyle  and  N.  H.  Peterson  being  present  as  short- 
hand reporters  of  the  testimony  and  proceedings,  and 
acting  as  such;  and  the  roll  of  the  jury  having  been 
called,  in  connection  with  the  call  of  the  roll  of  the 
entire  panel  of  term  trial  jurors,  and  all  being  pres- 
ent; and  Mrs.  Patrick  H.  Bodkin,  a  witness  on  be- 
half of  the  United  States,  having  resumed  the  stand 
for  further  examination,  and  having  given  her  testi- 
mony ;  and  Jesse  I.  Bodkin  and  L.  G.  Fleischer  hav- 
ing respectively  been  called  and  sworn  as  witnesses 
on  behalf  of  the  United  States,  and  having  given 
their  testimony;  it  is,  at  the  hour  of  12  o'clock  M., 
ordered  that  this  cause  be,  and  the  same  hereby  is 
continued  until  the  hour  of  2  o'clock  P.  M.  of  this 
day  for  further  trial,  until  which  time  the  jurors  are 
excused. 
*  -jf  *  -jt  *  *  r341 
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No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARD'S  et  al., 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
tried  before  the  court  and  a  jury  heretofore  duly  im- 
panelled herein;  Duke  Stone,  Esq.,  Assistant  U.  S. 
Attorney,  appearing  as  counsel  for  the  United 
States ;  defendants  being  present  on  bail,  with  their 
counsel,  Henry  O.  Willis,  Esq.,  and  J.  O.  Phillips, 
Esq. ;  John  P.  Doyle  and  N.  H.  Peterson  being  pres- 
ent as  shorthand  reporters  of  the  testimony  and  pro- 
ceedings, and  acting  as  such;  and  the  roll  of  the  jury 
having  been  called,  and  being  present;  and  F.  G. 
Fleischer,  a  witness  on  behalf  of  the  United  States, 
having  resumed  the  stand  for  further  examination, 
and  having  given  his  testimony;  and,  in  connection 
with  the  testimony  of  said  witness,  the  defendants 
having  offered  two  exhibits,  which  are  admitted  in 
evidence  in  their  behalf,  to  wit:  Defts.  Exhibit  ^^D," 
Notice,  signed  by  John  McLaren;  and  Defts.  Exhibit 
*'E,"  copy  of  Summons  and  Complaint;  and  court, 
at  the  hour  of  3:35  o'clock  P.  M.,  having  taken  a 
recess  for  10  minutes ;  and  now,  at  the  hour  of  3 :4'5 
o'clock  P.  M.,  court  having  reconvened;  and  defend- 
ants, and  counsel  being  present  as  before;  John  P. 
Doyle  being  present  as  shorthand  reporter  of  the  tes- 
timony and  proceedings,  and  acting  as  such ;  and  the 
roll  of  the  jury  having  been  called,  and  all  being  pres- 
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ent;  and  P.  G.  Fleischer,  a  witness  on  behalf  of  the 
United  States,  being  on  the  stand  for  further  exam- 
ination, and  having  given  his  testimony;  and  the 
Government,  in  connection  with  the  testimony  of  said 
witness,  having  offered  a  copy  of  summons  and  com- 
plaint, which  are  together  admitted  in  evidence  in  its 
behalf  as  U.  S.  Ex.  7;  and  J.  M.  Ocheltree  having 
[35]  been  called  and  sworn  as  a  witness  on  behalf 
of  the  United  States,  and  having  given  his  testimony ; 
it  is,  at  the  hour  of  4:15  o'clock  P.  M.,  ordered  that 
this  cause  be,  and  the  same  hereby  is  continued  for 
further  tjial  until  Wednesday,  the  8th  day  of  April, 
1914,  at  10:30'  o'clock  A.  M.,  until  which  time  the 
jurors  are  excused.     [36] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on 
Wednesday,  the  eighth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— April  8,  1914.] 

No.  655— CBIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 
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This  cause  coming  on  this  day  to  be  further  tried 
before  the  court  and  a  jury  heretofore  duly  impan- 
elled herein ;  Duke  Stone,  Esq.,  and  Robert  O  'Connor, 
Esq.,  Assistant  tJ.  S.  Attorneys,  appearing  as  coun- 
sel for  the  United  States ;  defendants  being  present 
on  bail,  with  their  counsel,  Henry  O.  Willis,  Esq., 
and  J.  O.  Phillips,  Esq.;  John  P.  Doyle  and  N.  H. 
Peterson  being  present  as  shorthand  reporters  of  the 
testimony  and  proceedings,  and  acting  as  such;  and 
the  roll  of  the  jury  having  been  called,  and  all  being 
present ;  and  J.  M.  Ocheltree,  a  witness  on  behalf  of 
the  United  States,  having  resumed  the  stand  for  fur- 
ther examination,  and  having  given  his  testimony; 
and,  in  connection  with  the  testimony  of  said  witness, 
the  Government  having  offered  three  exhibits,  which 
are  admitted  in  evidence  in  its  behalf,  to  wit :  U.  S. 
Ex.  8,  Letter  of  June  20, 1912,  from  E.  L.  Culpepper; 
U.  S.  Ex.  9,  Letter  of  7/6,  1912,  from  R.  L.  Culpepper ; 
and  U.  S.  Ex.  10,  copy  of  complaint,  summons,  notice, 
notice  of  trial  and  judgment;  and  court,  at  the  hour 
of  11:38  o'clock  A.  M.,  having  taken  a  recess  for  10 
minutes ;  and  now,  at  the  hour  of  11 :48  o'clock  A.  M., 
court    having     .[37],     reconvened;    and    defendants 
and  counsel  being  present  as  before;  John  P.  Doyle 
being  present  as  shorthand  reporter  of  the  testimony 
and  proceedings,  and  acting  as  such;  and  the  roll  of 
the  jury  having  been  called,  and  all  being  present; 
and  J.  M.   Ocheltree,   a  witness   on  behalf   of  the 
United  States,  being  on  the  stand  for  further  exam- 
ination, and  having  given  his  testimony ;  it  is,  at  the 
hour  of  12:33  o'clock  P.  M.,  ordered  that  this  cause 
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be,  and  the  same  hereby  is  continued  until  the  hour 
of  2:30'  o'clock  P.  M.,  of  this  day  for  further  trial, 
until  which  time  the  jurors  are  excused. 

No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
tried  before  the  court  and  a  jury  heretofore  duly  im- 
panelled   herein;    Duke    Stone,    Esq.,    and   Robert 
O'Connor,  Esq.,  Assistant  U.  S.  Attorneys,  appear- 
ing as  counsel  for  the  United  States;   defendants 
being  present  on  bail,  with  their  counsel,  Henry  O. 
Willis,  Esq.,  and  J.  O.  Phillips,  Esq. ;  N.  H.  Peter- 
son being  present  as  shorthand  reporter  of  the  tes- 
timony and  proceedings,  and  acting  as  such ;  and  the 
roll  of  the  jury  having  been  called,  and  all  being 
present ;  and  J.  M.  Ocheltree,  a  witness  on  behalf  of 
the  United  States,  having  resumed  the  stand  for  fur- 
ther examination,  and  having  given  his  testimony; 
and,  in  connection  with  the  testimony  of  said  wit- 
ness, the  defendants  having  offered  three  exhibits, 
which  are  admitted  in  evidence  in  their  behalf,  to 
wit:  Defts.  Ex.  ^^P,"  notice;  Defts.  Ex.  ^^G,"  letter 
of  July  2,  1912,  to  W.  L.  Culpepper,  and  envelope ; 
and  Defts.  Ex.  ^^H,"  letter  of  October  23,  1912;  and 
Mrs.  J.  M.  Ocheltree,  Mansel  Ocheltree     [38]     and 
Paul  Ocheltree  having  respectively  been  called  and 
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sworn  as  witnesses  on  behalf  of  the  United  States, 
and  having  given  their  testimony ;  and  F.  F.  Nelson 
having  been  called  and  affirmed  as  a  witness  on  be- 
half of  the  United  States,  and  having  given  his  testi- 
mony ;  it  is,  at  the  hour  of  4 :28  o  'clock  P.  M.,  ordered 
that  this  cause  be,  and  the  same  hereby  is  continued 
for  further  trial  until  Thursday,  the  9th  day  of 
April,  1914,  at  10:30  o'clock  A.  M.,  until  which  time 
the  jurors  are  excused.     [39] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on 
Thursday,  the  ninth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fourteen.  Present:  The  Honorable  OLIN" 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— April  9,  1914.] 
No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  coming  on  this  day  to  be  further  tried 
before  the  court  and  a  jury  heretofore  duly  impan- 
elled herein;  Duke  Stone,  Esq.,  and  Robert  O'Con- 
nor, Esq.,  Assistant  U.  S.  Attorneys,  appearing  as 
counsel   for  the   United   States;   defendants  being 
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present  in  court  on  bail,  with  the  exception  of  defend- 
ant William  B.  Edwards,  who  is  not  present;  Henry 
O.  Willis,  Esq.,  and  J.  O.  Phillips,  Esq.,  appearing  as 
counsel  for  defendants;  and  John  P.  Doyle  being 
present  as  shorthand  reporter  of  the  testimony  and 
proceedings,  and  acting  as  such;  and  the  roll  of  the 
jury  having  been  called,  and  all  being  present;  and 
no  testimony  being  taken  or  proceedings  had  in  this 
cause  at  this  time  on  account  of  the  absence  of  one 
defendant;  and  court,  at  the  hour  of  10:45  o'clock 
A.  M.,  having  taken  a  recess  for  5  minutes;  and  now, 
at  the  hour  of  10:50  o'clock  A.  M.,  court  having  re- 
convened; and  counsel  and  the  shorthand  reporter 
being  present  as  before ;  and  all  the  defendants  now 
being  present  on  bail;  and  the  roll  of  the  jury  hav- 
ing been  called,  and  all  being  present ;  and  F.  P.  Nel- 
son, a  witness  on  behalf  of  the  United  States,  having 
resumed  the  stand  for  further  examination,  and 
[40]  having  given  his  testimony ;  and,  in  connection 
with  the  testimony  of  said  witness,  the  Government 
having  offered  a  Notice,  which  is  admitted  in  evi- 
dence as  U.  S.  Ex.  11;  and  L.  C.  G.  Harris,  D.  C. 
Willman,  and  P.  M.  Stewart  having  respectively 
been  called  and  sworn  as  witnesses  on  behalf  of  the 
United  States,  and  having  given  their  testimony; 
and  Patrick  H.  Bodkin,  a  witness  on  behalf  of  the 
United  States,  having  been  recalled  for  further  ex- 
amination, and  having  given  his  testimony ;  it  is,  at 
the  hour  of  12  o'clock  M.,  ordered  that  this  cause  be, 
and  the  same  hereby  is  continued  for  further  trial 
until  the  hour  of  2  o'clock  P.  M.,  of  this  day,  until 
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which  time  the  jurors  are  excused. 

No.  655— CEIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARD'S  et  al., 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
tried  before  the  court  and  a  jury  heretofore  duly  im- 
panelled herein;  Duke  Stone,  Esq.,  and  Robert 
O'Connor,  Esq.,  Assistant  U.  S.  Attorneys^  appear- 
ing as  counsel  for  the  United  States;  defendants 
being  present  on  bail,  with  their  counsel,  Henry  O. 
Willis,  Esq.,  and  J.  O.  Phillips,  Esq. ;  John  P.  Doyle, 
being  present  as  shorthand  reporter  of  the  testimony 
and  proceedings,  and  acting  as  such ;  and  the  roll  of 
the  jury  having  been  called,  and  all  being  present; 
and  Patrick  H.  Bodkin,  a  witness  on  behalf  of  the 
United  States,  having  resumed  the  stand  for  further 
examination,  and  having  given  his  testimony;  and, 
in  connection  with  the  testimony  of  said  witness,  de- 
fendants having  offered  three  exhibits,  which  are  ad- 
mitted in  evidence  in  their  behalf,  to  wit :  Def ts.  Ex. 
''I,"  letter  of  Dec.  14,  1912,  to  Mr.  George  Moore; 
Defts.  Ex.  ^^  J,"  Order  of  George  Moore  of  Dec.  16, 
1912 ;  and  Defts.  .[41]  Ex.  "K,''  Affidavit  of  Pat- 
rick H.  Bodkin;  and  Dennis  Ocheltree  having  been 
called  and  sworn  as  a  witness  on  behalf  of  the  United 
States,  and  having  given  his  testimony ;  and  the  Gov- 
ernment having  rested;  and  court,  at  the  hour  of 
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3:06  o'clock  P.  M.,  having  taken  a  recess  for  8  min- 
utes; and  now,  at  the  hour  of  3:14  o'clock  P.  M., 
court  having  reconvened;  and  defendants,  counsel 
and  the  shorthand  reporter  being  present  as  before ; 
and  the  roll  of  the  jury  having  been  called,  and  all 
being  present ;  and  Arch  Robison  and  Lee  Wells,  two 
of  the  defendants,  having  been  respectively  called 
and  sworn  as  witnesses  on  behalf  of  defendants,  and 
having  given  their  testimony;  it  is,  at  the  hour  of 
4 :30  0  'clock  P.  M.,  ordered  that  this  cause  be,  and  the 
same  hereby  is  continued  until  Friday,  the  10th  day 
of  April,  1914,  at  10:30  o'clock  A.  M.,  for  further 
trial,  until  which  time  the  jurors  are  excused.     [42] 


At  a  stated  term,  to  wit,  the  Januarv  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room' thereof,  in  the  city  of  Los  Angeles,  on 
Friday,  the  tenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  aiid  fourteen. 
Present:  The  Honorable  OLIN  WELLBORN, 
District  Judge. 

[Minutes  of  Trial— April  10, 1914.] 
No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMEPvICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 
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This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  duly  impan- 
elled herein;  Duke  Stone,  Esq.,  and  Robert  O'Con- 
nor, Esq.,  Assistant  U.  S.  Attorneys,  appearing  as 
counsel  for  the  United  States;  defendants  being  pres- 
ent on  bail,  with  their  counsel,  Henry  0.  Willis,  Esq., 
and  J.  0.  Phillips,  Esq.;  John  P.  Doyle,  being  present 
as  shorthand  reporter  of  the  testimony  and  pro- 
ceedings, and  acting  as  such;  and  the  roll  of  the  jury 
having  been  called,  and  all  being  present;  and  court 
having,  at  the  hour  of  10:35  o'clock  A.  M.,  taken  a 
recess  for  8  minutes;  and  now,  at  the  hour  of  10:43 
o'clock  A.  M.,  court  having  reconvened;  and  defend- 
ants, counsel  and  shorthand  reported  being  present 
as  before;  said  cause  is  thereupon  passed  temporarily 
for  further  trial,  to  enable  the  Court  to  enter  certain 

orders  in  other  cases. 
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No.  655— CRIM.  S.  D.       ' 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
tried  before  the  Court  and  a  jury  heretofore  duly  im- 
panelled herein;  Duke  Stone,  Esq.,  and  Robert 
O'Connor,  Esq.,  Assistant  U.  iS.  Attorneys,  appear- 
ing as  counsel  for  the  United  States;  defendants  be- 
ing present  in  court  on  bail,  with  their  counsel, 
Henry  0.  Willis,  Esq.,  and  J.  0.  Phillips,  Esq.;  John 
P.  Doyle  being  present  as  shorthand  reporter  of  the 
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testimony  and  proceedings,  and  acting  as  such;  and 
the  roll  of  the  jury  having  been  called,  and  all  being 
present;  and  Lee  Wells,  one  of  the  defendants,  and 
a  witness  in  their  behalf,  having  resumed  the  stand 
for  further  examination,  and  having  given  his  testi- 
mony; and  Mary  Shiffer,  Arthur  A.  D.  Barkelow 
and  J.  0.  Phillips  having  respectively  been  called 
and  sworn  as  witnesses  on  behalf  of  defendants,  and 
having  given  their  testimony;  it  is,  at  the  hour  of 
12:05  o'clock  P.  M.,  ordered  that  this  cause  be,  and 
the  same  hereby  is  continued  until  the  hour  of  2 
o'clock  P.  M.,  of  this  day,  for  further  trial,  until 
which  time  the  jurors  are  excused. 

No.  655— GRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
tried  before  the  Court  and  a  jury  heretofore  duly 
impanelled  herein;  Duke  Stone,  Esq.,  and  Robert 
O'Connor,  Esq.,  Assistant  U.  S.  Attorneys,  appear- 
ing as  counsel  for  the  United  States;  defendants  be- 
ing present  on  bail,  with  their  counsel,  Henry  0. 
Willis,  Esq.,  [44]  and  J.  0.  Phillips,  Esq.;  John 
P.  Doyle  being  present  as  shorthand  reporter  of  the 
testimony  and  proceedings,  and  acting  as  such;  and 
the  roll  of  the  jury  having  been  called,  and  all  being 
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present;  and  J.  0.  Phillips,  a  witness  on  behalf  of 
defendants,  having  resumed  the  stand  for  further 
examination,  and  having  given  his  testimony;  and 
William  Wells  and  Robert  L.  Culpepper,  two  of  the 
defendants,  having  been  called  and  sworn  as  wit- 
nesses on  behalf  of  the  defendants,  and  having  given 
their  testimony;  and  court,  at  the  hour  of  3:30 
o'clock  P.  M.,  having  taken  a  recess  for  8  minutes; 
and  now,  at  the  hour  of  3:38  o'clock  P.  M.,  court 
having  reconvened;  and  defendants,  counsel  and  the 
shorthand  reporter  being  present  as  before;  and  the 
roll  of  the  jury  having  been  called,  and  all  being 
present;  and  Robert  L.  Culpepper,  one  of  the  de- 
fendants, and  a  witness  in  their  behalf,  being  on  the 
stand  for  further  examination,  and  having  given  his 
testimony;  and  John  McLaren,  one  of  the  defend- 
ants, having  been  called  and  sw^orn  as  a  witness  in 
their  behalf,  but  having  given  no  testimony  at  this 
time;  it  is,  at  the  hour  of  4:15  o'clock  P.  M.,  ordered 
that  the  jurors  be,  and  they  hereby  are  excused  until 
Tuesday,  the  14th  day  of  April,  1914,  at  10:30 
o'clock  A.  M.;  and  thereafter,  at  the  hour  of  4:49 
o'clock  P.  M.,  it  is  ordered  that  this  cause  be,  and 
the  same  hereby  is  continued  until  Tuesday,  the 
14th  day  of  April,  1914,  at  10:30  o'clock  A.  M.     [45] 
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At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  iSouthern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  fourteenth  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— April  14,  1914.] 
No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  duly  impan- 
elled herein;  Duke  Stone,  Esq.,  Assistant  U.  S. 
Attorney,  appearing  as  counsel  for  the  United 
States;  defendants  being  present  on  bail,  with  their 
counsel,  Henry  0.  Willis,  Esq.;  John  P.  Doyle  being 
present  as  shorthand  reporter  of  the  testimony  and 
proceedings;  and  the  roll  of  the  jury  having  been 
called,  in  connection  with  the  call  of  the  roll  of  the 
entire  panel  of  term  trial  jurors,  and  all  being  pres- 
ent; and  the  jury  having,  at  the  hour  of  10:40  o'clock 
A.  M.,  been  excused  until  the  hour  of  2  o'clock  P.  M., 
of  this  day;  and  a  question  of  law  having  been 
argued,  on  behalf  of  defendants,  by  Henry  0.  Willis, 
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Esq.,  of  counsel  for  defendants;  and  court,  at  the 
hour  of  11:11  o'clock  A.  M.,  having  taken  a  recess  for 
4  minutes;  and  now,  at  the  hour  of  11:15  o'clock  A. 
M.,  court  having  reconvened;  and  defendants,  coun- 
sel and  shorthand  reporter  being  present  as  before; 
and  a  question  of  law  having  been  further  argued,  on 
behalf  of  defendants,  by  Henry  0.  Willis,  Esq.,  of 
counsel  for  defendants,  and  said  question  having 
also  been  argued  by  James  M.  Sheridan,  Esq.,  Spe- 
cial Assistant  to  the  U.  S.  [48]  Attorney  General, 
appearing  as  amicus  curiae;  and  court,  at  the  hour 
of  12:06'  o'clock  P.  M.,  having  taken  a  recess  until 
the  hour  of  2  o'clock  P.  M.,  of  this  day; 

And  now,  at  the  hour  of  2  o'clock  P.  M.,  court 
having  reconvened;  and  defendants,  counsel  and  the 
shorthand  reporter  being  present  as  before;  and  the 
roll  of  the  jury  having  been  called,  and  all  being 
present;  and  the  jurors  having  thereupon  been  ex- 
cused from  the  courtroom  temporaril}'^;  and  a  ques- 
tion of  law  having  been  further  argued  by  James  M. 
Sheridan,  Esq.,  Special  Assistant  to  the  U.  S.  Attor- 
ney General,  appearing  as  amicus  curiae,  and  said 
question  having  also  been  further  argued,  on  behalf 
of  defendants,  by  Henry  0.  Willis,  Esq.,  of  counsel 
for  defendants;  and  court,  at  the  hour  of  3:50'  o'clock 
P.  M.,  having  taken  a  recess  for  5  minutes;  and  now, 
at  the  hour  of  3:55  o'clock  P.  M.,  court  having  re- 
convened; and  defendants,  counsel  and  the  short- 
hand reporter  being  present  as  before;  and  the  jury 
having  been  called  into  court;  and  the  roll  of  the 
jury  having  been  called,  and  all  being  present;  it  is, 
at  the  hour  of  3:58  o'clock  P.  M.,  ordered  that  the 
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jurors  be,  and  they  hereby  are  excused  until  Wednes- 
day, the  15th  day  of  April,  1914,  at  10:30>  o'clock  A. 
M.;  and  certain  questions  having  been  discussed  by 
Henry  0.  Willis,  Esq.,  of  counsel  for  defendants,  and 
by  Duke  Stone,  Esq.,  Assistant  U.  S.  Attorney,  of 
counsel  for  the  United  States;  it  is,  at  the  hour  of 
4:48  o'clock  P.  M.,  ordered  that  this  cause  be,  and 
the  same  hereby  is  continued  until  Wednesday,  the 
15th  day  of  April,  1914,  at  10:30  o'clock  A.  M.,  for 
further  trial.     [47] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  iSouthern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Wednesday,  the  fifteenth  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— April  15, 1914.] 

No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  duly  impan- 
elled herein;  Duke  Stone,  Esq.,  and  Robert  O'Con- 
nor, Esq.,  Assistant  U.  S.  Attorneys,  appearing   as' 
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counsel  for  the  United  States;  defendants  being 
present  on  bail,  with  their  counsel,  Henry  0.  Willis, 
Esq.;  John  P.  Doyle,  being  present  as  shorthand  re- 
porter of  the  testimony  and  proceedings,  and  acting 
as  such;  and  the  roll  of  the  jury  having  been  called 
in  connection  with  the  call  of  the  roll  of  the  entire 
panel  of  term  trial  jurors,  and  all  the  jurors  being 
present  in  court;  and  John  S.  McLaren,  one  of  the 
defendants,  and  a  witness  in  their  behalf,  having 
resumed  the  stand  for  further  examination,  and  hav- 
ing given  his  testimony;  and  0.  E.  Wells,  having 
been  called  and  sworn  as  a  witness  on  behalf  of  de- 
fendants, and  having  given  his  testimony;  and  court, 
at  the  hour  of  12 :03  o'clock  P.  M.,  having  taken  a  re- 
cess until  the  hour  of  2. o'clock  P.  M.,  of  this  day; 

And  now,  at  the  hour  of  2  o'clock  P.  M.,  the  court 
having  reconvened;  and  defendants,  counsel  and 
shorthand  reporter  being  present  as  before;  and  the 
roll  of  the  jury  having  been  called,  and  all  being 
present;  and  C.  E.  Wells,  a  witness  on  behalf  of 
[48]  defendants',  having  resumed  the  stand  for  fur- 
ther examination,  and  having  given  his  testimony; 
and  Charles  A.  Shaw  and  Oscar  Clayton  having  been 
respectively  called  and  sworn  as  witnesses  on  behalf 
of  defendants,  and  having  given  their  testimony; 
and  Mary  Shiffer,  heretofore  sworn  as  a  witness 
herein,  having  been  recalled  by  defendants  for  fur- 
ther examination,  and  having  given  her  testimony; 
and  court,  at  the  hour  of  3:20  o'clock  P.  M.,  having 
taken  a  recess  for  10'  minutes;  and  now,  at  the  hour 
of  3:30  o'clock  P.  M.,  court  having  reconvened;  and 
defendants,  counsel  and  shorthand  reporter  being 
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present  as  before;  and  the  roll  of  the  jury  having 
been  called,  and  all  being  present;  and  William  B. 
Edwards,  one  of  the  defendants,  having  been  called 
and  sworn  as  a  witness  on  behalf  of  said  defendants, 
and  having  given  his  testimony;  and  court,  at  the 
hour  of  3:55  o'clock  P.  M.,  having  taken  a  recess  for 
10  minutes;  and  now,  at  the  hour  of  4:05  o'clock  P. 
M.,  court  having  reconvened;  and  defendants,  coun- 
sel and  shorthand  reporter  being  present  as  before; 
and  the  roll  of  the  jury  having  been  called,  and  all 
being  present;  and  William  B.  Edwards,  one  of  the 
defendants,  and  a  witness  in  their  behalf,  having  re- 
sumed the  stand  for  further  examination,  and  hav- 
ing given  his  testimony;  it  is,  at  the  hour  of  4:30 
o'clock  P.  M.,  ordered  that  this  cause  be,  and  the 
same  hereby  is  continued  until  Thursday,  the  16th 
day  of  April,  1914,  at  10:30  o'clock  A.  M.,  for  further 
trial,  until  w^hich  time  the  jurors  are  excused.     [49] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Thursday,  the  sixteenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 
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[Minutes  of  Trial— April  16,  1914.] 

No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  duly  impan- 
elled herein;  Duke  Stone,  Esq.,  and  Robert  O'Con- 
nor, Esq.,  Assistant  tJ.  S.  Attorneys,  appearing   as 
counsel  for  the  United  States;  John  P.  Doyle  being 
present  as  shorthand  reporter  of  the  testimony  and 
proceedings,  and  acting  as  such;  defendants  being 
present  on  bail,  with  their  counsel,  Henry  0.  Willis, 
Esq.;  and  the  roll  of  the  jury  having  been  called,  in 
connection  with  the  call  of   the   roll   of  the   entire 
panel  of  term  trial  jurors,  and  all  being  present  in 
court;  and  William  B.  Edwards,  one  of  the  defend- 
ants, and  a  witness  in  their  behalf,  having  resumed 
the  stand  for  further  examination,  and  having  given 
his  testimony;  and  in    connection    with    the    cross^ 
examination  of  said  witness,  the  Government  having 
offered  a  complaint,  a  warrant  of  arrest  and  a  judg- 
ment, which  together  are  admitted  in  evidence    as 
U.  S.  Ex.  12;  and  John  McLaren,  one  of  the  defend- 
ants, and  a  witness  in  their  behalf,  having  been  re- 
called for  further  examination,  and  having  given  his 
testimony;  and,  in  connection  with  the  crossi-exami- 
nation    of    said    witness,    the    Government   having 
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offered  a  notice  of  July  29th,  1911,  which  is  admitted 
[50]  in  evidence  as  IT.  S.  Ex.  13;  and  J.  M.  Ochel- 
tree,  a  witness  on  behalf  of  the  United  States,  having 
been  recalled  for  defendants  for  further  examina- 
tion, and  having  given  his  testimony;  and,  in 
connection  with  the  testimony  of  said  witness,  de- 
fendants having  offered  an  affidavit  of  James  M. 
Ocheltree,  P.  H.  Bodkin  et  al.,  and  an  envelope, 
which  are  together  admitted  in  evidence  as  Defts. 
Exhibit  ^^L";  and  defendants  having  rested;  and 
Dudley  W.  Robinson  having  been  called  and  sworn 
as  a  witness  on  behalf  of  the  United  States  in  re- 
buttal, and  having  given  his  testimony;  and  the  Gov- 
ernment having  rested;  it  is,  at  the  hour  of  12:12 
o'clock  P.  M.,  ordered  that  the  jurors  be,  and  they 
hereby  are,  excused  until  the  hour  of  2  o'clock  P.  M., 
of  this  day;  and  court  having,  at  the  hour  of  12:13 
o'clock  P.  M.,  taken  a  recess  for  3  minutes;  and  now, 
at  the  hour  of  12:16  o'clock  P.  M.,  court  having  re- 
convened; and  defendants  and  counsel  being  present 
as  before;  and  points  of  law  concerning  instructions 
to  the  jury  having  been  discussed  by  counsel  for  the 
respective  parties;  and  counsel  for  the  Government 
having  waived  the  provisions  of  Rule  22  of  the  Rules 
of  Practice  of  this  court  requiring  exceptions  to  the 
charge  of  the  Court  to  be  handed  to  the  Judge  in 
writing  before  the  jury  leave  the  box;  it  is,  at  the 
hour  of  1:05  o'clock  P.  M.,  ordered  that  this  cause  be, 
and  the  same  hereby  is  continued  for  further  trial 
until  the  hour  of  2  o'clock  P.  M.,  of  this  day. 
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No.  655— CRIM.  S.  D. 

THE  UNITED  STATEiS  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
tried  before  the  Court  and  a  jury  heretofore  duly  im- 
panelled herein;  Duke  [51]  Stone,  Esq.,  and  Rob- 
ert O'Connor,  Esq.,  Assistant  U.  S.  Attorneys,  ap- 
pearing as  counsel  for  the  United  States;  defendants 
being  present  on  bail,  with  their  counsel,  Henry  0. 
Willis,  Esq.;  John  P.  Doyle  being  present  as  short- 
hand reporter  of  the  testimony  and  proceedings,  and 
acting  as  such;  and  the  roll  of  the  jury  having  been 
called  and  all  being  present;  and  the  case  having 
been  reopened  for  further  testimony;  and  D.  D. 
Ocheltree,  a  witness  on  behalf  of  the  United  States, 
having  been  recalled  for  further  examination,  and 
having  given  his  testimony;  and  said  cause  having 
been  argued  to  the  jury,  on  behalf  of  the  Govern- 
ment by  Robert  O'Connor,  Esq.,  Assistant  U.  S. 
Attorney,  of  counsel  for  the  United  States,  and  on 
behalf  of  defendants  by  Henry  0.  Willis,  Esq.,  of 
counsel  for  defendants;  and  court,  at  the  hour  of 
3:36  o'clock  P.  M.,  having  taken  a  recess  for  7  min- 
utes; and  now,  at  the  hour  of  3:45  o'clock  P.  M., 
court  having  reconvened;  and  defendants,  counsel 
and  the  shorthand  reporter  being  present  as  before; 
and  the  roll  of  the  jury  having  been  called,  and  all 
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being  present;  and  said  cause  having  been  further 
argued  to  the  jury  on  behalf  of  the  Government,  in 
reply,  by  Duke  Stone,  Esq.,  Assistant  U.  S.  Attorney, 
of  counsel  for  the  Government;  it  is,  at  the  hour  of 
4:30  o'clock  P.  M.,  ordered  that  this  cause  be,  and 
the  same  hereby  is  continued  until  Friday,  the  17th 
day  of  April,  1914,  at  10:30  o'clock  A.  M.,  for  further 
trial,  until  which  time  the  jurors  are  excused.    [52] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the 
courtroom  thereof,  in  the  city  of  Los  Angeles, 
on  Friday,  the  seventeenth  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred  and 
fourteen.  Present:  The  Honorable  OLIN" 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— April  17, 1914.] 
No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 


vs. 
WILLIAM  B.  EDWARDS  et  al., 


Defendants. 


This  cause  coming  on  this  day  to  be  further  tried 
before  the  Court  and  a  jury  heretofore  impanelled 
herein;  Duke  Stone,  Esq.,  and  Robert  O'Connor, 
Esq.,  Assistant  U.  S.  Attorneys,  appearing  as  coun- 
sel for  the  United  States ;  defendants  being  present 
on  bail,  with  their  counsel,  Henry  O.  Willis,  Esq.; 
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John  P.  Doyle  being  present  as  shorthand  reporter 
of  the  proceedings,  and  acting  as  such;  and  the  roll 
of  the  jury  having  been  called,  in  connection  with 
the  call  of  the  roll  of  the  entire  panel  of  term  trial 
jurors,  and  all  being    present  in  court;  and    Duke 
Stone,  Esq.,  Assistant  U.  S.  Attorney,  of  counsel  for 
the  United   States,  and  Henry   0.   Willis,  Esq.,  of 
counsel  for  defendants  having  stipulated  that  coun- 
sel may,  at  any  time  during  this  day,  except  to  the 
charge  of  the  Court,  without  the  presence  of  the  jury, 
specifying  in  writing  their  exceptions,  according  to 
the  provisions  of  Rule  22  of  the  Rules  of  Practice  of 
this  court;  and  the  Court  having  read  to  the  jury  its 
written  instructions;  it  is  ordered  that  the  instruc- 
tions   requested  by  the    Government,  and  also  the 
instructions  requested  by  defendants  be,  and  they 
hereby  are  refused,  except  in  so  far  as  the  same  may 
have  been     [53]     embodied  in  the  instructions  given 
by  the  Court;  and  the  jury,  at  the  hour  of  11  o'clock 
A.  M.,  having  retired  to  consider  their  verdict;  now, 
on  motion  of  Henry  O.  Willis,  Esq.,  of  counsel  for 
defendants,   it  is  ordered   that   exceptions  be,   and 
they  hereby  are  noted  herein  in  the  matter  of  instruc- 
tions to  the  jury,  as  follows,  to  wit,  that  exceptions 
be,  and  they  hereby  are  noted,  on  behalf  of  defend- 
ants, to  the   instruction  given  on  page  5  of  the  in- 
structions  of  the   Court  reading  as  follows:  ^^The 
Court  further  instructs  you,  that  the  said  Ocheltree, 
by  virtue  of  the  allowance  on  June  1st,  1912,  at  the 
United  States  Land  Office,  Los  Angeles,  California, 
of  his  application  previously  filed  in  said  office,  to 
wit :  May  18th,  1910,  to  enter  as  a  homestead  the  land 
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described  in  said  first  count,  acquired  the  right,  by 
the  Constitution  and  laws  of  the  United  States,  to 
make  settlement  and  residence  upon  said  land  and 
cultivate  the  same  and  in  other  respects  comply  with 
the  public  land  laws  of  the  United  States  relating 
to  homesteads,  so  as  to  earn  and  procure  title  to  said 
land";  that  exceptions  be,  and  they  hereby  are  noted, 
on  behalf  of  defendants,  to  the  instruction  given  on 
page  7  of  the  instructions  of  the  Court,  reading  as 
follows:  ''The  Court  further  instructs  you,  that  the 
said  Bodkin,  by  virtue  of  the  allowance  on  June  1st, 
1912,  at  the  United  States  Land  Office,  Los  Angeles, 
California,  of  his  application  previously  filed  in  said 
office,  to  wit :  May  18th,  1910,  to  enter  as  a  homestead 
the  land  described  in  said  second  count,  acquired  the 
right,  by  the  Constitution  and   laws  of  the  United 
States,  to  make  settlement  and  residence  upon  said 
land,  and  cultivate  the  same,  and  in  other  respects 
comply  with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  so  as  to  earn  and  procure 
title  to  said  land";  and  that  exceptions  be,  and  they 
hereby  are  noted,  on  behalf  of  defendants,  to  the 
refusal  of  the  Court  to  give  the  instructions  requested 
by  defendants  on  pages  5  and  6  of  their  requested  in- 
structions, to  wit:  ''You  are  instructed     [54]     that 
under  the  laws  of  the  United  States  a  right,  called 
a  preference  right,  is  created  and  vested  in  the  suc- 
cessful contestant  of  any  homestead  entry  made  and 
filed  on  any  public  land  of  the  United  States.     You 
are  further  instructed  that  such  preference  right  as 
created  by  law  gives  to  such  successful    contestant 
the  right,  above  all  others,  to  enter  the  lands  involved 
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in  the  contest,  within  thirty  days  after  notice  of  the 
cancellation  of  such  former  entry  by  the  Commis- 
sioner of  the  General  Land  Office.  You  are  further 
instructed  that,  if  during  the  thirty  days  succeeding 
such  notice  the  said  lands  have  been  and  remain 
withdrawn  from  all  forms  of  entry,  the  said  prefer- 
ence right  becomes  extinct  and  is  of  no  further  force 
nor  effect.  You  are  further  instructed  that  no  rule, 
regulation  nor  decision  of  any  of  the  officers  of  the 
Land  Department  of  the  United  States  can  extend 
such  right  beyond  the  thirty  days  above  stated,  and 
that  no  ruling,  action  or  decision  of  the  Land  De- 
partment of  any  of  its  officers,  extending  such  right, 
or  granting  such  right,  can  create  or  give  the  suc- 
cessful contestant  any  preferred  right  of  entry  or 
settlement  on  such  land.  And  if  you  believe  from 
the  evidence  in  this  case  that  Patrick  H.  Bodkin 
and  James  M.  Ocheltree,  respectively  secured  a  pre- 
ference right  as  above  described  but  did  not  exercise 
it  within  thirty  days  after  notice  of  the  cancellation 
by  the  Commissioner  of  the  General  Land  Office  of 
the  contested  entry,  by  filing  an  entry  upon  the  land 
involved  in  such  contests,  respectively,  then  you  are 
instructed  that  such  preference  right  became  extinct, 
and  any  ruling  or  decision,  made  thereafter,  by  any 
of  the  officers  of  the  Land  Department,  based  upon 
such  preference  right,  was  null  and  void,  and  con- 
ferred no  right  upon  said  Bodkin  or  said  Ocheltree 
which  is  embraced  in,  or  protected  by  Section  19  of 
the  Penal  Code  of  the  United  States,  under  which 
these  defendants  are  indicted,  and  you  must  there- 
fore acquit  the  defendants."     [55] 
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No.  655— CRIM.  S.  D. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 
WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

Now,  at  the  hour  of  11:52  o'clock,  A.  M.,  the  jury 
having  been  called  into  court ;  Duke  Stone,  Esq.,  and 
Robert  O'Connor,  Esq.,  Assistant  U.  S.  Attorneys, 
appearing  as  counsel  for  the  United  States ;  defend- 
ants being  present  on  bail,  with  their  counsel,  Henry 
O.  Willis,  Esq.;  John  P.  Doyle  being  present  as 
shorthand  reporter  of  the  proceedings,  and  acting  as 
such ;  and  the  roll  of  the  jury  having  been  called,  and 
all  being  present;  and  the  jury  having  been  asked 
if  they  have  agreed  upon  a  verdict,  and  having  re- 
plied that  they  have  not  so  agreed;  it  is  ordered  that 
the  U.  S.  Marshal  for  this  District  take  said  jurors 
to  some  suitable  place  for  their  dinner,  said  dinner 
for  jurors  and  the  accompanying  officers  to  be  at  the 
expense  of  the  United  States,  and  that  thereafter 
said  Marshal  return  the  jury  to  their  room  for 
further  deliberation  concering  their  verdict. 

No.  655— CRIM.     S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 
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The  jury  having  now,  at  the  hour  of  3:52  o'clock 
P.  M.,  come  into  court;  Duke  Stone,  Esq.,  and 
Eobert  O'Connor,  Esq.,  Assistant  U.  S.  Attorneys, 
appearing  as  counsel  for  the  United  States;  defend- 
ants being  present  on  bail  with  their  counsel,  Henry 
O.  Willis,  Esq. ;  and  the  roll  of  the  jury  having  been 
called,  and  all  being  present;  and  the  jury  having 
been  asked  if  they  have  agreed  upon  a  verdict,  and 
having  through  their  foreman  replied  that  they 
[56]  have  not  so  agreed,  and  the  jury  through 
their  foreman  having  asked  of  the  Court  further  in- 
structions, to  wit,  an  instruction  as  to  whether  or 
not  they  can  agree  as  to  five  defendants  with  nO'  ver- 
dict as  to  the  remaining  defendant;  and  the  jury, 
at  the  hour  of  3:53  o'clock  P.  M.,  having  by  order 
of  the  court  been  taken  back  to  the  jury-room, 
without  further  instructions;  and  the  jury,  at  the 
hour  of  4:10  o'clock  P.  M.,  having  been  by  the 
Court  called  into  court;  and  defendants  and  counsel 
being  present  as  before ;  John  P.  Doyle  being  present 
as  shorthand  reporter  of  the  proceedings,  and  acting 
as  such;  and  the  roll  of  the  jury  having  been  called, 
and  all  being  present ;  and  the  jury  having  been  asked 
if  they  still  desire  to  receive  said  further  instruction 
requested  by  them,  and  having  replied  that  they  do ; 
and  the  Court  having  thereupon  further  instructed 
the  jury  as  follows,  to  wit:  ^^If  you  cannot  agree 
upon  a  verdict  as  to  all  of  the  defendants,  3^ou  may 
return  a  verdict  as  to  one  or  more  of  them  in  regard 
to  whom  you  do  agree,  and  verbally  report  a  dis- 
agreement as   to  the    defendant    or    defendants   in 
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regard  to  whom  you  cannot  agree";  and  the  jury, 
at  the  hour  of  4:13  o'clock  P.  M.,  having  retired 
further  to  consider  their  verdict;  now,  at  the  hour 
of  4:22  o'clock  P.  M.,  come  the  jury;  and  the  roll 
of  the  jury  having  been  called,  and  all  being  present; 
and  counsel,  defendants  and  the  shorthand  reporter 
being  present  as  before ;  and  the  jurors  having  been 
asked  if  they  have  agreed  upon  a  verdict,  and  having 
by  their  foreman  replied  that  they  have  so  agreed 
as  to  five  of  the  defendants,  and  having  been  required 
to  state  their  verdict,  and  their  verdict  having  been 
read  by  the  foreman ;  now,  by  direction  of  the  Court, 
said  verdict  is  filed  and  recorded  by  the  clerk,  said 
verdict  being  as  follows,  and  the  following  being  the 
record  thereof,  to  wit:     [57] 

In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

No.  655— GRIM.    S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM   B.   EDWARDS,   ROBERT  L.   CUL- 
PEPPER, JOHN  McLaren,  william 

WELLS,  LEE  WELLS  and  ARCH  ROBI- 

SON, 

Defendants. 

VERDICT. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendants  William  B.  Edwards  and  Robert  L.  Cul- 
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pepper  guilty  as  cliarged  in  the  indictment,  and  the 
defendants  John  McLaren,  William  Wells  and  Arch 
Eobison,  not  guilty  as  charged  in  the  indictment. 

Los  Angeles,  April  17th,  1914. 

PEANK  H.  SMITH, 

Foreman. 

And  said  verdict  having  been  read  to  the  jury  as 
so  recorded  and  the  jurors  having  said  that  it  is  their 
verdict;    and  the    jurors  having  also   verbally  an- 
nounced that  they  cannot  agree  as  to  the  defendant 
Lee  Wells;  and  said  jurors  having  also  asked  the 
mercy  of  the  Court  for  defendants  William  B.  Ed- 
wards and  Bobert  L.  Culpepper;  it  is  ordered  that 
the  jurors  be,  and  they  hereby  are  discharged  from 
the  case  as  to  defendant  Lee  Wells  for  failure  to 
agree ;  and  it  is  furthr  ordered  that  said  ju.rors  be, 
and  they  hereby  are  excused  until  Tuesday,  the  21st 
day  of  April,  1914,  at  10:30  o'clock  A.  M. ;  and  it  is 
further  ordered  that  the  defendants  John  McLaren, 
William  Wells  and  Arch  Robison,  found  not  guilty 
by  the  jury,  be,  and  they  hereby  are  discharged;  and 
it  is  further  ordered  on  motion  of  Duke  Stone,  Esq., 
Assistant  U.  S.  Attorney,  of  counsel  for  the  United 
States,  and  with  the  consent  of  Henry  O.  Willis,  Esq., 
of  counsel  for  defendants,  that  for  the  setting  of  the 
same  down  for  the  trial  of  defendant,  Lee  Wells, 
this  cause  be,  and  the  same  hereby  is  continued  for 
the  term,  said  defendant  Lee  Wells  to  remain  under 
his  present     '[58]     bail;  and  it  is  further   ordered, 
on  motion  of  Henry  O.  Willis,  Esq.,  of  counsel  for 
defendants,  and  by  consent,  that  this  cause  be,  and 
the  same    hereby  is    continued    until    Monday,  the 
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18th  day  of  May,  1914,  lat  10:30  o'clock  A.  M.,  for 
the  sentence  of  defendants  William  B.  Edwards  and 
Robert  L.  Culpepper,  and  also  for  a  motion  for  a  new 
trial  of  said  defendants,  for  the  presentation  of  a  bill 
of  exceptions,  and  for  such  other  action  as  said  de- 
fendants may  be  advised  to  take ;  and  it  is  further 
ordered,  on  motion  of  Henry  O.  Willis,  Esq.,  of 
counsel  for  defendants,  and  with  the  consent  of  Duke 
Stone,  Esq.,  Assistant  U.  S.  Attorney,  of  counsel  for 
the  United  States,  that  defendants  William  B.  Ed- 
wards and  Robert  L.  Culpepper,  remain  under  their 
present  bail,  pending  sentence.     [59] 


[Verdict.] 

In  the  District  Court  of  the  United  States^  for  the 
Southern  District  of  California^  Southern  Divi- 
sion. 

No.  655— CRIM.     S.  D. 

THE  UNITED  STATES  OE  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.   EDWARDS,   ROBERT   L.    CUL- 
PEPPER, JOHN  McLaren,  william 

WELLS,  LEE  WELLS  and  ARCH  ROBI- 
SON, 

Defendants. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendants  William  B.  Edwards  and  Robert  L.  Cul- 
pepper, guilty  as  charged  in  the  indictment,  and  the 
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defendants  John  McLaren,  William  Wells  and  Arcli 
Eobison  not  guilty  as  charged  in  the  indictment. 
Los  Angeles,  April  17th,  1914. 

PRANK  H.  SMITH, 

Foreman.     [60] 

[Indorsed] :  ^^655  Crim.  U.  S.  District  Court, 
Southern  District  of  Calif.,  Southern  Division. 
United  States  vs.  Wm.  B.  Edwards  et  al.  Verdict. 
Piled  April  17,  1914.  Wm.  M.  Van  Dyke,  Clerk. 
By  C.  E.  Scott,  Deputy  Clerk."     [61] 


Copy  Judgment. 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on  Mon- 
day, the  eighteenth  day  of  May,  in  the  year  of 
our  Lord,  one  thousand  nine  hundred  and  four- 
teen. Present:  The  Honorable  OLIN  WELL- 
BOEN,  District  Judge. 

No.  655— CRIM.     S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

This  cause  coming  on  at  this  time  to  be  further 
heard  on  defendants'  motion  for  a  new  trial;  Duke 
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Stone,  Esq.,  Assistant  U.  S.  Attorney,  appearing  as 
counsel  for  the  United  States;  defendants  William 
B.  Edwards  and  Eobert  L.  Culpepper  being  present 
on  bail,  with  their  counsel,  Henry  M.  Willis,  Esq. ; 
and  said  motion  for  a  new  trial  having  been  further 
argued,  in  support  thereof,  by  Henry  M.  Willis, 
Esq.,  of  counsel  for  the  defendants,  and  in  opposi- 
tion thereto  by  Duke  Stone,  Esq.,  Assistant  U.  S. 
Attorney,  of  counsel  for  the  United  States,  and  said 
cause  having  been  submitted  to  the  Court  for  its  con- 
sideration and  decision  on  said  motion  for  a  new 
trial  and  the  oral  argument  thereof;  it  is  now  by 
the  Court  ordered  that  defendants'  said  motion  for 
a  new  trial  be,  and  the  same  hereby  is  denied,  to 
which  ruling  of  the  Court,  on  motion  of  defendants 
and  by  direction  of  the  Court,  exceptions  are  hereby 
noted  herein  on  behalf  of  said  defendants ;  and  de- 
fendants, William  B.  Edwards  and  Eobert  L.  Cul- 
pepper, having  thereupon  been  called  for  sentence ; 
and  statements  '[62]  in  mitigation  of  sentence 
having  been  made  by  Henry  M.  Willis,  Esq.,  of  coun- 
sel for  said  defendants;  and  statements  concerning 
sentence  having  been  made  by  Duke  Stone,  Esq., 
Assistant  U.  S.  Attorney,  of  counsel  for  the  United 
States;  the  Court  thereupon  pronounces  sentence 
upon  said  two  defendants  for  the  offense  of  which 
they  now  stand  convicted,  namely:  the  offense  of 
conspiracy  to  injure,  oppress,  etc.,  citizens  in  the 
exercise  of  civil  rights  in  violation  of  Section  19  of 
the  United  States  Criminal  Code,  as  follows,  to  wit: 
The  Judgment  of  the  Court  is,  that  the  defendants, 
William  B.  Edwards  and  Robert  L.  Culpepper  pay 
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a  fine  of  one  hundred  (100)  dollars  each,  and  that 
each  of  said  two  defendants  be  imprisoned  for  the 
term  of  four  (4)  months  in  the  county  jail  of  River- 
side County,  California;  and  said  defendants  hav- 
ing been  remanded  to  the  custody  of  the  U.  S.  Mar- 
shal ;  it  is,  on  motion  of  counsel  for  the  Government, 
ordered  that  the  bail  of  each  of  said  defendants 
Edwards  and  Culpepper,  to  be  given  on  filing  herein 
and  allowance  of  petition  for  writ  of  error,  be,  and 
the  same  hereby  is  fixed,  at  $3,000.00 ;  whereupon  as- 
signments of  error  and  a  petition  for  writ  of  error 
are  filed  on  behalf  of  said  two  defendants  and  an 
order  allowing  writ  of  error  and  supersedeas  and 
fixing  bail  is  signed  and  filed  in  open  court;  there- 
upon, on  motion  of  Henry  M.  Willis,  Esq.,  of  coun- 
sel for  defendants,  it  is  ordered  that  defendants  be, 
and  hereby  are  granted  thirty  (30)  days  within  which 
to  file  their  proposed  bill  of  exceptions  herein. 

(Margin.)  Amended  June  16,  1914,  per  minute 
order  of  June  16,  1914.  C.  E.  Scott,  Deputy  Clerk. 
[63] 


[Certificate  of  Clerk  to  Judgment-roll.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 
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I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  to  be  a  true  copy  of  the  Judgment 
entered  in  the  above-entitled  action;  and  I  do  further 
certify  that  the  foregoing  papers  hereto  annexed, 
constitute  the  Judgment-roll  in  said  action. 

Attest  my  hand  and  the  seal  of  said  District  Court 
this  21st  day  of  May,  A.  D.  1914. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Leslie  S.  Colyer, 
Deputy  Clerk.     [64] 


At  a  stated  term,  to  wit,  the  January  Term,  A,  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  thirty-first  day  of  March,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN" 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— March  31, 1914.] 
No.  655— ^CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 
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This  cause  coming  on  this  day  for  the  trial  of  de- 
fendants William  B.  Edwards,  Robert  L.  Culpepper, 
John  McLaren,  William  Wells,  and  Arch  Robinson, 
who  are  present  in  Court  on  bail,  before  the  Court 
and  a  jury  to  be  impanelled;  Duke  Stone,  Esq.,  As- 
sistant U.  S.  Attorney,  appearing  as  counsel  for  the 
United  States;  now,  on  motion  of  Henry  O.  Willis, 
Esq.,  and  it  appearing  that  Robert  L.  Handley,  of 
counsel  for  defendants,  consents  thereto,  it  is  ordered 
that  J.  O.  Phillips,  Esq.,  and  Henry  O.  Willis,  Esq., 
be,  and  they  hereby  are  associated  with  Robert  L. 
Hanley,  Esq.,  as  counsel  for  defendants;  w^hereupon, 
good  cause  appearing  therefor,  it  is  ordered  that  this 
cause  be,  and  the  same  hereby  is,  continued  until 
Wednesday,  April  1,  1914,  at  10:30  A.  M.     [65] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Wednesday,  the  first  day  of  April,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

[Minutes  of  Trial— April  1,  1914.] 
No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 
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This  cause  coming  on  this  day  for  the  trial  of  de- 
fendants William  B.  Edwards,  Robert  L.  Culpepper, 
John  McLaren,  Wm.  Wells  and  Arch  Robison,  who 
are  all  present  in  court,  on  bail,  before  the  Court  and 
a  jury  to  be  impanelled;  Duke  Stone,  Esq.,  Assist- 
ant U.  S.  Attorney,  appearing  as  counsel  for  the 
United  States;  J.  O.  Phillips,  Esq.,  and  Henry  O. 
Willis,  Esq.,  appearing  as  counsel  for  defendants; 
now,  on  motion  of  Duke  Stone,  Esq.,  Assistant  U.  S. 
Attorney,  of  counsel  for  the  United  States,  and  with 
the  consent  of  Henry  O.  Willis,  Esq.,  of  counsel  for 
defendants,  it  is  ordered  that  this  cause  be,  and  the 
same  hereby  is  continued  until  Thursday,  the  2d  day 
of  April,  A.  D.  1914,  at  10:30  o'clock  A.  M.,  for  said 
trial.     [66] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.   EDWARDS,   ROBERT  L.   CUL- 
PEPPER et  als., 

Defendants. 

Motion  for  a  New  Trial. 

Come  now  the  defendants,  William  B.  Edwards 
and  Robert  L.  Culpepper,  and  move  the  Court  and 
each  of  them  moves  the  Court  to  set  aside  the  verdict 
heretofore  on  the  17th  day  of  April,  1914,  rendered 
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herein,  and  for  a  new  trial  in  this  case  on  the  follow- 
ing grounds : 

I. 
That  the  Court  misdirected  the  jury  in  matters  of 
law. 

II. 
That  the  Court  erred  in  decisions  of  questions  of 
law  arising  during  the  course  of  the  trial. 

III. 
That  the  verdict  is  contrary  to  the  law. 

IV. 
That  the  verdict  is  contrary  to  the  evidence. 

V. 
That  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

VI. 
That  the  evidence  is  insufficient  to  justify  the  ver- 
dict.    [67] 

This  motion  is  made  upon  the  files,  records,  and 
papers  in  this  case  and  the  testimony  taken  at  the 
trial  thereof. 

'      HENEY  M.  WILLIS, 

J.  O.  PHILLIPS, 
Attorneys  for  the  Defendants. 

[Endorsed] :  No.  655^ — Crim.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  The  United  States  of  America,  Plain- 
tiffs, vs.  William  B.  Edwards  et  al..  Defendants. 
Motion  for  New  Trial.  Service  of  Within  Motion  by 
Copy  Admitted  this  18th  day  of  May,  1914.  Eobert 
O'Connor,  Asst.  United  States  Attorney.  Filed  May 
18,  1914.    Wm.  M.  Van  Dyke,  Clerk.     By  Leslie  S. 
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Colyer,  Deputy.  Henry  M.  Willis,  412-413  Katz 
Block,  San  Bernardino,  California,  Attorneys  at 
Law.     [68] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  tlie  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  sixteenth  day  of  June,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

[Minutes  of  Court— June  16,  1914— Ee  Correction  of 

Minutes,  etc.] 

No.  655— CRIM.  S.  D. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

YS. 

WILLIAM  B.  EDWARDS  et  al., 

Defendants. 

Duke  Stone,  Esq.,  Assistant  U.  S.  Attorney,  ap- 
pearing as  counsel  for  the  United  States ;  Henry  M. 
Willis,  Esq.,  appearing  as  counsel  for  defendants; 
on  motion  of  Henry  M.  Willis,  Esq.,  of  counsel  for 
the  defendants,  and  with  the  consent  of  Duke  Stone, 
Esq.,  Assistant  U.  S.  Attorney,  of  counsel  for  the 
United  States,  it  is  ordered  that  the  minutes  of  this 
court  in  this  cause  made  and  entered  on  May  18th, 
1914,  containing  proceedings  and  orders  upon  hear- 
ing of  a  motion  for  a  new  trial  and  the  sentence  of 
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said  defendants  be  corrected,  to  conform  to  the  facts, 
by  adding,  at  the  end  thereof,  the  following,  to  wit : 
^^  Thereupon,  on  motion  of  Henry  M.  Willis,  Esq.,  of 
counsel  for  defendants,  it  is  ordered  that  defendants 
be,  and  hereby  are  granted  thirty  (30)  days  within 
which  to  file  their  proposed  bill  of  exceptions  here- 
in"; said  amendment  and  correction  be  made  by 
the  clerk,  and  attested  by  him  with  a  reference  to 
this  order;  and  it  is  further  ordered  that  the  copy 
of  said  minute  order  issued  by  the  clerk  and  incor- 
porated in  the  judgment-roll  in  this  cause  be  like- 
wise corrected  in  accordance  with  the  [69]  fore- 
going said  correction  to  be  made  by  the  clerk  and  at- 
tested by  him  with  a  reference  to  this  order. 

Thereupon,  on  motion  of  Henry  M.  Willis,  Esq., 
of  counsel  for  defendants,  and  pursuant  to  the  stip 
ulation  of  the  parties,  by  their  solicitors  of  record, 
now  filed  in  open  court,  it  is  ordered  that  defendants 
be,  and  they  hereby  are  granted  until  and  including 
August  1st,  1914,  within  which  to  prepare  and  file 
their  proposed  bill  of  exceptions  herein,  and  there- 
upon an  order  accordingly  is  signed  in  open  court. 
[70] 

In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS  et  al.. 

Defendants. 
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Order  Fixing  Time  to  Prepare  Bill  of  Exceptions. 

Pursuant  to  the  written  stipulation  signed  by  coun- 
sel for  the  respective  parties  in  the  above-entitled 
action  and  this  day  filed  herein,  good  cause  appear- 
ing therefor: 

IT  IS  HEREBY  ORDERED  that  the  defendants 
William  B.  Edwards  and  Robert  L.  Culpepper  in  the 
above-entitled  cause  may  have  to  and  including  the 
first  day  of  August,  1914,  within  which  to  prepare, 
serve  and  file  their  proposed  Bill  of  Exceptions. 

OLIN  WELLBORN, 

District  Judge. 

June  16,  1914. 

[Endorsed]  :  Original.  No.  655 — Crim.  In  the 
District  Court  of  the  United  States,  for  the  Southern 
District  of  California,  Southern  Division.  The 
United  States  of  America,  Plaintiffs,  vs.  William  B. 
Edwards  et  als..  Defendants.  Order  Fixing  Time 
to  Prepare  Bill  of  Exceptions.  Filed  June  16,  1914. 
Wm.  M.  Van  Dyke,  Clerk.  By  C.  E.  Scott,  Deputy 
Clerk.  Henry  M.  Willis,  412-413  Katz  Block,  San 
Bernardino,  California,  Attorneys  at  Law.     [71] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
WILLIAM  B.  EDWARDS  and  ROBERT  L.  CUL- 
PEPPER et  al., 

Defendants. 
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Engrossed  Bill  of  Exceptions. 
Be  it  remembered  that  heretofore,  to  wit. 
ou  the  11th  day  of  July.  1913.  the  Grand  Jury 
of  the  United  States  in  and  for  the  Southern  Dis- 
trict of  California.  Southern  DivisiMi:.  did  find 
and  return  into  the  above-entit'.td  /vuir  its  indict- 
ment against  the  defendants  William  B.  Edwards, 
Eobert  L.  Culpepper.  John  AL-Laren.  Lee  Wells. 
William  Wells  and  Areh  Robison.  for  violation 
of  Section  19,  Federal  Penal  Code  <:■:  19V.^:  that 
thereafter  the  said  defendants  were  duly  arraigned 
upon  the  said  indictment  and  duly  entered  their  pleas 
of  not  guilty  thereto:  that  thereafter  the  said  cause 
was  duly  set  for  trial  in  the  above-entitled  court  to 
be  tried  on  the  31st  day  of  Alarch.  1914:  that  there- 
after, upon  the  second  day  of  Apu'il,  1914.  said  cause 
came  on  duly  and  regularly  for  trial,  the  Govern- 
ment being  represented  by  H-jn.  Duke  Stone  and 
Robert  O'Connor.  Assistant  United  States  District 
Attorneys  for  the  Southern  District  of  California, 
and  the  defendants  being  represented  by  Alessrs. 
Henry  M.  Willis  and  J.  O.  Phillips.  Thereu;  ;;  a 
jury  to  try  the  cause  was  duly  and  regularly  em- 
panelled and  testimony,  both  oral  and  written,  was 
offered  and  intiL  eluL-ed  on  the  part  of  the  United 
States  of  America,  and  by  [72]  the  defendants  on 
tEeir  owu  behalf:  that  the  taking  of  the  testhnony 
herein  referred  to  was  duly  and  regularly  proceeded 
with,  and  occupied  the  time  vi  the  Court  from  the 
second  day  of  April.  1914.  to  the  17th  day  of  April. 
1914 :  and  that  the  defendants  only  pn'esent  so  much 
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of  the  evidence  taken  on  the  trial  of  this  cause  as  will 
enable  the  Honorable  Circuit  Court  of  Appeals  to 
pass  upon  the  question  as  to  whether  or  not  the  Court 
misdirected  the  jury  in  matters  of  law  and  as  to 
whether  or  not  the  Court  erred  in  refusing  certain 
instructions,  the  error  alleged  by  plaintiffs  in  error 
alone  consisting  in  the  giving  and  refusing  of  cer- 
tain instructions,  as  hereinafter  set  out  in  this  bill 
of  exceptions ;  that  thereupon,  after  the  argument  of 
counsel,  the  Court  duly  and  regularly  gave  its  charge 
to  the  jury  and  submitted  the  case  to  them  for  their 
decision,  as  follows,  to  wit : 
^^ Gentlemen  of  the  Jury: 

^^This  indictment  was  found  under  Section  19  of 
the  United  States  Criminal  Code,  which  is,  in  sub- 
stance, as  follows:  'If  two  or  more  persons  conspire 
to  injure,  oppress,  threaten  or  intimidate  any  citizen 
in  the  free  exercise  or  enjoyment  of  any  right  or  priv- 
ilege secured  to  him  by  the  Constitution  or  laws  of 
the  United  States  ....  they  shall  be'  pun- 
ished as  in  said  Section  prescribed. 

''There  are  two  counts  in  the  indictment. 

"The  charge  in  the  first  count,  comprehensively 
stated,  is,  that  the  defendants  conspired  to  injure, 
oppress,  threaten  and  intimidate  a  certain  citizen  of 
the  United  States,  to  wit,  one  James  M.  Ocheltree,  in 
the  free  exercise  and  enjoyment  of  the  right  and  priv- 
ilege secured  to  him  by  the  Constitution  and  laws  of 
the  United  States  to  make  effectual  the  homestead 
entry  in  said  first  count  mentioned  by  entering  into 
possession  of,  making  settlement  upon  and  residing 
upon,   cultivating   and     [73]     improving  the   land 
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embraced  in  said  homestead  entry,  and  in  other  re- 
spects complying  with  the  public  land  laws  of  the 
United  States  relating  to  homesteads,  and  thereby 
earning  and  procuring  patent  to  land  embraced  in 
said  homestead  entry. 

'^As  the  indictment  has  been  read  in  full  to  vou 
and  besides  will  be  with  you  in  the  jury-room,  it  is 
unnecessary  here  to  recite  its  contents  at  length. 

^'It  is  admitted  that  said  Ocheltree  is,  and  at  all 
times  mentioned  in  the  indictment  was,  a  citizen  of 
the  United  States,  and  that  Patrick  H.  Bodkin,  the 
person  named  in  the  second  count,  is,  and  at  all  times 
mentioned  in  the  indictment  was,  a  citizen  of  the 
United  States. 

'^You  will  need  to  consider,  with  reference  to  the 
first  count,  the  following  among  other  questions : 

^'Was  there  a  conspiracy  to  injure,  oppress, 
threaten  or  intimidate  said  Ocheltree,  as  alleged  in 
the  first  count  ? 

'^If  there  was  such  a  conspiracy,  were  these  de- 
fendants, or  any  of  them  parties  to  it : 

'^If  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  of  the  existence  of  said  conspiracy,  and,  that 
all  the  defendants  were  parties  to  said  conspiracy, 
you  will  find  them  guilty  as  charged  in  the  first  count ; 
or,  if  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  of  the  existence  of  said  conspiracy  and,  that 
some  of  the  defendants  participated  in  such  con- 
spiracy, but  fails  to  so  satisfy  you  as  to  others,  you 
will  on  the  first  count  convict  the  defendants  whom 
you  find  participated  in  such  conspiracy,  and  acquit 
the  others.     If,  however,  the  evidence  fails  to  satisfy 
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you  beyond  a  reasonable  doubt  of  the  existence  of 
said  conspiracy,  you  will  find  the  defendants  not 
guilty  on  the  first  count. 

^^The  Court  further  instructs  you,  that  the  said 
Ocheltree,  by  virtue  of  the  allowance  on  June  1st, 
1912,  at  the  United  [74]  States  Land  Office,  Los 
Angeles,  California,  of  his  application  previously 
filed  in  said  office,  to  wit.  May  18th,  1910,  to  enter  as 
a  homestead  the  land  described  in  said  first  count, 
acquired  the  right,  by  the  Constitution  and  laws  of 
the  United  States,  to  make  settlement  and  residence 
upon  said  land  and  cultivate  the  same  and  in  other 
respects  comply  with  the  public  land  laws  of  the 
United  States  relating  to  homesteads,  so  as  to  earn 
and  procure  title  to  said  land. 

'^The  charge  in  the  second  count,  comprehensively 
stated,  is,  that  the  defendants  conspired  to  injure, 
oppress,  threaten  and  intimidate  a  certain  citizen  of 
the  United  States,  to  wit :  one  Patrick  H.  Bodkin,  in 
the  free  exercise  and  enjoyment  of  the  right  and 
privilege  secured  to  him  by  the  Constitution  and 
laws  of  the  United  States  to  make  effectual  the  home- 
stead entry  in  said  second  count  mentioned  by  enter- 
ing into  possession  of,  making  settlement  upon  and 
residing  upon,  cultivating  and  improving  the  land 
embraced  in  said  homestead  entry,  and  in  other 
respects  complying  with  the  public  land  laws  of  the 
United  States  relating  to  homesteads,  and  thereby 
earning  and  procuring  patent  to  the  land  embraced 
in  said  homestead  entrv. 

ft/ 

*^If  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  of  the  existence  of  said  conspiracy  and  that  all 
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the  defendants  were  parties  to  said  conspiracy,  you 
will  find  tliem  guilty  as  charged  in  the  second  count : 
or,  if  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  of  the  existence  of  said  conspiracy,  and.  that 
some  of  the  defendants  participated  in  said  con- 
sj^iracy,  but  fails  to  so  satisfy  you  as  to  the  others, 
you  will  on  said  second  count  convict  the  defendants 
whom  you  find  ^^articiiDated  in  said  conspiracy  and 
acquit  the  others.  If,  however,  the  evidence  fails  to 
satisfy  you  beyond  a  reasonable  doubt  of  the  exist- 
ence of  said  conspiracy,  you  will  find  the  defendants 
not  guilty  on  said  second  count.     [75] 

"The  Court  further  instructs  you.  that  the  said 
Bodkin,  by  virtue  of  the  allowance  on  June  1st.  1912. 
at  the  United  States  Land  Office.  Los  Angeles.  Cali- 
fornia, of  his  application  previously  filed  in  said 
office,  to  wit :  May  18th.  1910.  to  enter  as  a  homestead 
the  land  described  in  said  second  count,  acquired  the 
right,  by  the  Constitution  and  laws  of  the  Ignited 
States,  to  make  settlement  and  residence  upon  said 
land  and  cultivate  the  same  and  in  other  respects 
comply  with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  so  as  to  earn  and  procure  title 
to  said  land. 

''The  Court  further  charges  you.  that  a  conspiracy 
is  a  combination  between  two  or  more  persons  to  do 
a  criminal  or  unlawful  act.  or  a  lawful  act  by  crim- 
inal or  unlawful  means. 

"From  this  definition  of  conspiracy,  it  follows,  of 
course,  that  there  can  be  no  conspiracy  where  on  in- 
dividual acts  by  and  for  himself  only. 

''A  mere  mental  purpose  cannot  justify  a  convic- 
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tion  of  conspiracy.  A  common  design  is  of  the 
essence  of  the  charge. 

^'A  person,  therefore,  in  order  to  become  a  party 
to  a  conspiracy,  must  combine  with  someone  else  to 
effect  the  object  of  the  conspiracy  by  the  means 
agreed  upon. 

^^The  Court  further  instructs  you,  that,  to  consti- 
tute a  conspiracy,  it  is  not  necessary,  that  there 
should  be  an  explicit  or  formal  agreement  between 
the  alleged  conspirators. 

^^  Though  the  common  design  is  of  the  essence  of 
the  charge,  it  is  not  necessary  to  prove  that  the  de- 
fendants came  together  and  actually  agreed  in  terms 
to  have  that  design,  and  to  pursue  it  by  common 
means.  If  it  be  proved  that  the  defendants  pursued 
by  their  acts  the  same  object,  often  by  the  same 
means,  one  performing  one  part,  and  another  another 
part  of  the  same  so  as  to  complete  it,  with  a  view  of 
attaining  the  same  object,  the  jury  will  be  justified  in 
the  conclusion,  that  they  were  [78]  engaged  in  a 
conspiracy  to  effect  that  object. 

'^The  evidence  in  proof  of  the  conspiracy  may  be, 
and  from  the  nature  of  the  case  generally  will  be,  cir- 
cumstantial. 

' '  The  Court  further  instructs  you,  that,  where  cir- 
cumstantial evidence  is  relied  upon  to  establish  the 
conspiracy,  or  any  other  fact,  it  is  not  only  neces- 
sary, that  all  the  circumstances  concur  to  show  the 
existence  of  the  conspiracy  or  other  fact  sought  to  be 
proved,  but  such  circumstantial  evidence  must  be  in- 
consistent with  any  other  rational  conclusion. 

'^If  the  evidence  can  be  reconciled  either  with  the 
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theory  of  innocence  or  with  guilt,  the  law  requires 
that  the  defendant  be  given  the  benefit  of  the  doubt, 
and  that  the  theory  of  innocence  be  adopted. 

'^The  Court  further  instructs  you,  that,  in  deter- 
mining the  question  of  the  formation  or  existence  of 
a  conspiracy,  the  acts  and  declarations  of  the  persons 
accused  may,  among  other  circumstances,  be  looked 
to  and  considered  by  the  jury,  but  guilt  cannot  be  fas- 
tened upon  any  person  by  the  declarations  or  state- 
ments, oral  or  written,  made  by  others.  To  establish 
the  connection  of  anyone  of  the  defendants  with  the 
conspiracy,  such  connection  must  be  shown  by  facts 
and  circumstances,  or  by  his  own  acts,  conduct  or 
declarations,  independent  of  the  declarations  of 
others,  and  until  this  fact  is  thus  established,  he  is 
not  bound  by  the  declarations  or  statements  of  others. 

'^The  Court  further  instructs  you,  that,  while  the 
declarations  of  a  co-conspirator  cannot  prove  the  ex- 
istance  of  the  conspiracy  itself,  any  declarations 
made  by  one  of  the  conspirators  during  the  existence, 
and  in  furtherance  of  the  unlawful  combination, 
when  proven,  is  not  only  evidence  against  him,  but  is 
evidence  against  the  other  conspirators,  who,  if  the 
combination  is  proved,  are  as  much  responsible  for 
such  declarations  as  if  made  by  themselves.     [77] 

^^You  must  not,  how^ever,  permit  yourselves  to  use 
against  either  defendant  anything  said  or  done  out- 
side the  presence  of  such  defendant,  unless  you  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt, 
that  at  the  time  the  things  were  said  or  done  a  con- 
spiracy existed  between  the  party  saying  and  doing 
the  things  and  the  defendant  to  be  affected  thereby. 
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In  such  a  case  it  is  only  those  things  said  or  done 
in  furtherance  of  the  objects  of  the  conspiracy  which 
are  chargeable  against  the  other  member,  or  members, 
of  such  conspiracy. 

^^The  Court  further  instructs  you,  that  you  are  the 
sole  judges  of  the  facts  and  the  credibility  of  wit- 
nesses, and,  in  passing  upon  the  credibility  of  wit- 
nesses, you  may  consider,  among  other  things,  their 
intelligence,  their  relation  to  the  controversy  and  to 
the  parties;  the  interest,  if  any,  they  have  in  the 
result  of  the  trial;  their  prejudices  and  motives,  their 
hopes  and  fears ;  their  bias  or  impartiality ;  the  rea- 
sonableness, or  otherwise,  of  the  statements  they 
make, — together  with  their  manner  upon  the  witness- 
stand,  and  should  give  to  their  testimony  such  weight 
as  you  believe  it  entitled  to  receive. 

^'If  a  witness  is  shown  knowingly  to  have  testified 
falsely  on  the  trial  touching  any  material  matter  here 
involved,  the  jury  may  distrust  his  testimony  in  other 
respects,  and  are  at  liberty  to  reject  the  whole  or  any 
part  of  it. 

^^  Testimony  has  been  introduced  as  to  the  good 
character  of  the  defendants.  On  this  subject,  the 
court  charges  you,  that  the  good  character  of  a  per- 
son accused  of  a  crime,  when  proven,  is  itself  a  fact 
in  the  case;  it  must  be  considered  in  connection  with 
all  the  other  facts  and  circumstances  adduced  in  evi- 
dence on  the  trial,  and  if,  after  such  consideration, 
the  jury  are  not  satisfied,  beyond  a  reasonable  doubt, 
of  the  defendants'  guilt,  they  should  acquit  them. 
If,  however,  they  are  so  satisfied  from  all  evidence  in 
the  case,  that  the     [78]     defendants  are  guilty,  they 
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should  convict  them,  notwithstanding  proof  of  good 
character. 

^^The  Court  further  instructs  you,  that  the  finding 
of  an  indictment  raises  no  presumption  whatever  of 
a  defendant's  guilt,  but  the  burden  of  proof  is  on  the 
Government,  and  that  the  law  presumes  the  defend- 
ant innocent  until  proven  guilty  beyond  a  reasonable 
doubt,  and,  that  this  rule  applies  to  every  material 
element  of  the  offense  charged.  The  Court  further 
instructs  you,  that  a  reasonable  doubt  is  one  which 
is  reasonable  in  view  of  all  the  evidence,  and  if,  after 
an  impartial  comparison  and  consideration  of  all  the 
evidence,  you  can  candidly  say  that  you  are  not  sat- 
isfied of  the  defendant's  guilt,  you  have  a  reasonable 
doubt;  but  if,  after  such  impartial  comparison  and 
consideration  of  all  the  evidence,  you  can  truthfully 
say  that  you  have  an  abiding  conviction  of  the  de- 
fendant's guilt,  such  as  you  would  be  willing  to  act 
upon  in  the  more  w^eighty  and  important  matters 
relating  to  your  own  affairs,  you  have  no  reasonable 
doubt." 

That  thereafter,  to  wit,  on  April  17, 1914,  said  jury 
duly  and  regularly  returned  into  court  their  verdict, 
finding  the  defendants  William  B.  Edwards  and 
Robert  L.  Culpepper  guilty  as  charged  in  the  indict- 
ment; that  the  time  for  sentencing  said  defendants 
was  duly  continued  by  the  Court  until  the  18th  day  of 
May,  1914,  upon  which  date  the  said  defendants 
William  B.  Edwards  and  Robert  L.  Culpepper  filed 
in  said  court  their  motion  for  a  new  trial ;  that  there- 
upon, on  the  said  18th  day  of  May,  1914,  the  Court 
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duly  and  regularly  heard  the  motion  of  said  defend- 
ants for  a  new  trial,  and  duly  and  regularly  made  its 
order  denying  said  motion.  Thereupon  the  Court 
duly  and  regularly  pronounced  sentence  upon  the  de- 
fendants William  B.  Edwards  and  Robert  L.  Cul- 
pepper, adjudging  that  he  and  each  of  them  should 
pay  a  fine  in  the  sum  of  one  hundred  dollars  and  be 
[79]  imprisoned  in  the  county  jail  of  the  County 
of  Riverside  for  the  period  of  four  months.  There- 
upon, on  the  said  18th  day  of  May,  1914,  the  defend- 
ants and  each  of  them  duly  and  regularly  filed  in  said 
court  their  assignment  and  specification  of  errors  in 
words  and  figures  as  follows,  to  wit : 

^^In  the  District  Court  of  the  United  States^  in  and 
for  the  Southern  District  of  Calif ornia.  South- 
ern Division. 

^'THE  UNITED  STATES  OE  AMERICA, 

Plaintiffs, 
vs. 

^^WILLIAM  B.  EDWARDS,  ROBERT  L.  CUL- 
PEPPER et  al., 

Defendants. 

^^ASSIGNMENT  OF  ERRORS. 
^^  William  B.  Edwards  and  Robert  L.  Culpepper, 
the  defendants  in  the  above-entitled  cause,  and  plain- 
tiffs in  error  herein,  having  petitioned  for  an  order 
from  said  Court  permitting  them  and  each  of  them 
to  procure  a  Writ  of  Error  from  this  Court,  directed 
from  the  United  States  Circuit  Court  of  Appeals  for 
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the  Ninth  Circuit,  from  the  judgment  and  sentence 
made  and  entered  in  said  cause  against  the  said 
William  B.  Edwards  and  Robert  L.  Culpepper  and 
each  of  them,  plaintiffs  in  error,  and  petitioners 
herein,  now  make  and  file,  and  each  of  them  now 
makes  and  files  with  their  said  petition  the  following 
assignments  of  errors  herein,  upon  which  they  and 
each  of  them  will  rely  for  a  reversal  of  said  judgment 
and  sentence  upon  said  writ,  and  which  said  errors 
and  each  and  every  of  them,  are  to  the  great  detri- 
ment, injury  and  prejudice  of  the  said  defendants  and 
each  of  them,  and  in  violation  of  the  rights  conferred 
upon  them  and  each  of  them  by  law;  and  they  and 
each  of  them  says  that  in  the  record  of  proceedings 
in  the  above-entitled  cause,  upon  the  hearing  and  de- 
termination thereof,  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Califor- 
nia, Southern  Division,  there  is  manifest  error  in 
tliis,  to  wit : 

^'1.  That  the  District  Court  erred  in  refusing  to 
give  the  [80]  following  instruction  requested  by 
the  said  defendants,  to  wit : 

''  'You  are  instructed  that  under  the  laws  of  the 
United  States  a  right,  called  a  preference  right,  is 
created  and  vested  in  the  successful  contestant  of  any 
homestead  entry  made  and  filed  on  any  public  land 
of  the  United  States. 

''  'You  are  further  instructed  that  such  preference 
right  as  created  by  law  gives  to  such  successful  con- 
testant the  right,  above  all  others,  to  enter  the  lands 
involved  in  the  contest,  within  thirty  days  after  notice 
of  the  cancellation  of  such  former  entry  by  the  Com- 
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missioner  of  the  General  Land  Office. 

"  'You  are  further  instructed  that,  if  during  the 
thirty  days  succeeding  such  notice  the  said  lands  have 
been  and  remain  withdrawn  from  all  forms  of  entry, 
the  said  preference  right  becomes  extinct  and  is  of 
no  further  force  nor  effect. 

"  'You  are  further  instructed  that  no  rule,  regula- 
tion nor  decision  of  any  of  the  officers  of  the  Land 
Department  of  the  United  States  can  extend  such 
right  beyond  the  thirty  days  above  stated,  and  that 
no  ruling,  action  or  decision  of  the  Land  Department 
or  any  of  its  officers,  extending  such  right,  or  grant- 
ing such  right,  can  create  or  give  the  successful  con- 
testant and  preferred  right  of  entry  or  settlement  on 
such  land.     And  if  you  believe  from  the  evidence  in 
this  case  that  Patrick  H.  Bodkin  and  James  L.  Ochel- 
tree,  respectfully,  secured  a  preference  right  as  above 
described,  but  did  not  extend  it  within  thirty  days 
after  notice  of  the  cancellation  by  the  Commissioner 
of  the  General  Land  Office  of  the  contested  entry,  by 
filing  an  entry  upon  the  land  involved  in  such  con- 
tests, respectfully,  then  you  are  instructed  that  such 
preference  right  becomes  extinct,  and  any  ruling  or 
decision,  made  thereafter,  by  any  of  the  officers  of 
the  Land  Department,  based  upon  such  preference 
right,  was  null  and  void  and  conferred  no  right  upon 
said  Bodkin,  or  said  Ocheltree  which  is  embraced  in, 
or  protected  by  Section  19  of  the     [81]     Penal  Code 
of  the  United  States,  under  which  these  defendants 
are   indicted,   and  you  must  therefore   acquit   the 
defendants. ' 
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"2,  That  the  said  District  Court  erred  in  giving  to 
the  jury  the  following  instruction,  to  wit : 

"  ^The  Court  further  instructs  you  that  the  said 
Ocheltree,  by  virtue  of  the  allowance  on  June  1st, 
1912,  at  the  United  States  Land  Office,  Los  Angeles, 
California,  of  his  application  previously  filed  in  said 
office,  to  wit.  May  18th,  1910,  to  enter  as  a  homestead 
the  land  described  in  said  first  count,  acquired  the 
right,  by  the  Constitution  and  laws  of  the  United 
States,  to  make  settlement  and  residence  upon  said 
land  and  cultivate  the  same  and  in  other  respects  com- 
ply with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  so  as  to  earn  and  procure 
title  to  said  land.' 

^^3.  That  the  said  District  Court  erred  in  giving 
to  the  jury  the  following  instruction,  to  wit: 

"  ^The  Court  further  instructs  you,  that  the  said 
Bodkin,  by  virtue  of  the  allowance  on  June  1st,  1912, 
at  the  United  States  Land  Office,  Los  Angeles,  Cali- 
fornia, of  his  application  previously  filed  in  said 
office,  to  wdt.  May  18th,  1910,  to  enter  as  a  homestead 
the  land  described  in  said  second  count,  acquired  the 
right,  by  the  Constitution  and  laws  of  the  United 
States,  to  make  settlement  and  residence  upon  said 
land  and  cultivate  the  same  and  in  other  respects 
comply  with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  so  as  to  earn  and  procure  title 
to  said  land. ' 

"4:,  That  the  said  District  Court  erred  in  overrul- 
ing the  motion  for  a  new  trial  and  not  allowing  the 
same. 
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' '  5.  That  the  said  District  Court  erred  in  entering 
judgment  and  in  pronouncing  sentence  against  the 
defendants  William  B.  Edwards  and  Robert  L.  Cul- 
pepper. 

^^  HENRY  M.  WILLIS, 
^^J.  O.  PHILLIPS, 
'^Attorneys  for  Plaintiffs  in  Error.     [82] 

^'We  hereby  certify  that  the  foregoing  assignment 
of  errors  are  made  on  behalf  of  the  petitioners  for 
Writ  of  Error  herein,  and  are  in  our  opinion,  well 
taken,  and  the  same  now  constitute  Assignment  of 
Errors  upon  the  writ  prayed  for. 

^^ HENRY  M.  WILLIS, 
"J.  O.  PHILLIPS, 
^'Attorneys  for  said  Plaintiffs  in  Error." 

That  concurrently  therewith  the  defendants  filed 
their  petition  for  a  writ  of  error,  which  petition  for 
a  writ  of  error  was  upon  said  date  allowed  by  said 
Court.  That  the  Court  at  the  time  of  the  issuing  of 
said  writ  of  error  fixed  a  supersedeas  bond  upon  ap- 
peal in  the  sum  of  three  thousand  dollars  to  be  duly 
given  by  the  defendant  William  B.  Edwards,  and  a 
similar  bond  by  the  defendant  Robert  L.  Culpepper. 
That  thereupon  the  defendants  and  each  of  them  duly 
gave  and  filed  in  the  said  court  his  said  supersedeas 
bond  in  the  sum  of  three  thousand  dollars,  which  was 
duly  approved  and  allowed  by  the  said  Court.  That 
thereupon  on  the  said  18th  day  of  May,  1914,  a  writ 
of  error  was  duly  issued  in  said  cause,  returnable 
before  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  That  thereupon,  upon  said 
date,  a  citation  on  said  writ  of  error  was  duly  issued. 
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That  thereupon  the  Court  duly  and  regularly  entered 
its  orders  in  said  cause  allowing  the  said  defendants 
further  time  within  which  to  prepare,  serve  and  file 
their  bill  of  exceptions  in  said  cause,  and  time  within 
which  to  file  the  record  on  appeal  in  said  cause  with 
the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

That  upon  the  trial  of  said  cause  testimony  was 
offered  and  received  establishing  the  following  facts : 

That  on  the  17th  day  of  July,  1902,  the  lands  de- 
scribed in  the  indictment  herein,  among  other  lands, 
were  public  lands  of  the  United  States.     [83] 

That  on  the  17th  day  of  July,  1902,  the  said  lands 
described  in  the  indictment,  together  with  other  lands 
in  the  neighborhood  thereof,  were  duly  withdra^vn 
from  public  entry  by  order  of  the  Land  Department 
of  the  United  States,  under  and  by  virtue  of  an  Act 
of  Congress,  approved  June  17,  1902,  and  commonly 
known  as  the  Reclamation  Act ;  said  lands  being  then 
withdrawn  under  what  was  commonly  called  and 
known  as  '^ Second  Form  Withdrawal." 

That  thereafter,  on  September  12,  1903,  the  said 
lands  described  in  the  indictment,  together  with  other 
lands  in  the  neighborhood  thereof,  were  duly  with- 
drawn by  order  of  the  Land  Department  of  the 
United  States,  under  and  by  virtue  of  the  said  Act 
of  June  17,  1902,  and  known  and  called  the  Re- 
clamation Act,  from  all  forms  of  entry,  being  with- 
drawn under  what  w^as  and  is  commonly  known  and 
called  the  ^^ First  Form  Withdrawal." 

That  prior  to  either  of  said  withdrawals,  the  said 
land  described  in  count  number  one  of  said  indict- 
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ment,  to  wit,  the  southwest  quarter  of  section  12, 
township  7  south,  range  22  east,  San  Bernardino  base 
and  meridian,  had  been  duly  entered  upon  by  one 
Danford  Arnold,  under  the  provisions  of  the  Home- 
stead Law  of  the  United  States. 

That  prior  to  the  withdrawal  of  the  said  land  de- 
scribed in  count  number  two  in  said  indictment,  to 
wit,  the  northeast  quarter  of  section  11,  township  7 
south,  range  22  east,  San  Bernardino  base  and 
meridian,  under  the  first  form  withdrawal  as  here- 
inbefore stated,  entry  had  been  duly  made  thereon 
by  one  William  B.  Edwards,  defendant  herein,  under 
the  Homestead  Laws  of  the  United  States. 

That  while  the  said  lands  described  in  count  num- 
ber one  of  said  indictment  were  still  withdrawn  from 
all  forms  of  entry  under  the  first  form  withdrawal 
above  mentioned,  one  J.  M.  Ocheltree  duly  filed  a 
contest  in  the  Land  Office  of  the  United  [84] 
States  at  Los  Angeles,  contesting  the  entry  upon  said 
land  of  the  said  Danford  Arnold. 

That  hearing  was  duly  had  thereon  in  the  said 
local  land  office  and  the  said  contest  was  thereupon 
duly  forwarded  to  the  Commissioner  of  the  General 
Land  Office  at  Washington,  and  by  him  decided  in 
favor  of  the  said  Ocheltree  on  the  30th  day  of  Sep- 
tember, 1908,  and  on  said  day  the  said  Commissioner 
duly  cancelled  the  said  entry  of  Danford  Arnold  and 
awarded  to  the  said  J.  M.  Ocheltree  a  preference 
right  to  make  entry  thereon  under  the  laws  of  the 
United  States. 

That  notice  of  the  decision  of  said  Commissioner 
was  duly  served  upon  the  said  J.  M.  Ocheltree  on  the 


84    William  B,  Edwards  and  Robert  L,  Culpepper 

day  of  October,  1906. 

That  while  the  said  lands  described  in  count  num- 
ber 2  of  said  indictment  were  still  withdrawn  from 
all  forms  of  entry  under  the  first  form  withdrawal 
above  mentioned,  one  Patrick  H.  Bodkin  duly  filed 
a  contest  in  the  Land  Office  of  the  United  States  at 
Los  Angeles,  contesting  the  entry  upon  said  land  of 
the  said  William  B.  Edwards. 

That  hearing  was  duly  had  thereon  in  the  said 
local  land  office,  and  the  said  contest  was  duly  for- 
warded to  the  Commissioner  of  the  General  Land 
Office  at  Washington,  and  by  him  decided  in  favor 
of  the  said  Patrick  H.  Bodkin,  on  the  25th  day  of 
June,  1909,  the  said  Commissioner  by  his  decision 
holding  the  said  homestead  entry  of  the  said  William 
B.  Edwards  for  cancellation;  and  notice  of  said  de- 
cision was  duly  given  to  the  said  Patrick  H.  Bodkin 
prior  to  the  first  day  of  January,  1910. 

That  thereafter  the  said  William  B.  Edwards  took 
an  appeal  from  said  decision  to  the  Secretary  of  the 
Interior,  and  on  the  19th  day  of  April,  1910,  the  then 
Secretary  of  the  Interior  made  an  order  cancelling 
the  said  homestead  entry  of  said  [85]  William 
B.  Edwards  upon  said  lands,  and  awarded  to  the  said 
Patrick  H.  Bodkin  a  preference  right  to  enter  upon 
said  land. 

That  on  the  10th  day  of  January,  1910,  by  an 
order  duly  made  and  entered  by  the  Land  Depart- 
ment of  the  United  States  all  of  the  said  lands  de- 
scribed in  the  indictment  herein,  among  other  lands, 
were  restored  to  public  settlement  on  April  18,  1910, 
and  to  public  entry  on  May  18,  1910. 
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That  on  April  18,  1910,  the  said  Robert  L.  Cul- 
pepper entered  upon  the  said  lands  described  in  count 
number  1  of  the  indictment  herein,  and  that  said 
Robert  L.  Culpepper,  up  to  and  including  the  time 
of  the  alleged  offense,  and  for  some  time  thereafter, 
remained  upon  said  lands. 

That  on  May  18,  1910,  said  Robert  L.  Culpepper 
duly  filed  his  application  for  a  homestead  upon  said 
land  in  the  local  land  office  at  Los  Angeles,  Cali- 
fornia. 

That  on  the  same  day,  to  wit.  May  18,  1910,  said 
J.  M.  Ocheltree  filed  his  application  for  a  homestead 
upon  said  land  described  in  count  number  one  of  the 
indictment  herein,  upon  the  basis  and  by  virtue  of 
the  preference  right  theretofore  granted  him  by  the 
Land  Department  of  the  United  States,  as  herein- 
before described. 

That  on  April  18,  1910,  the  said  William  B. 
Edwardis  settled  upon  the  said  lands  described  in 
count  number  2  of  said  indictment  herein. 

That  on  May  18,  1910,  said  William  B.  Edwards 
duly  filed  his  application  for  a  homestead  upon  said 
land  described  in  count  number  2  of  the  indictment 
herein. 

That  on  May  18,  1910,  one  Patrick  H.  Bodkin  filed 
his  application  to  homestead  said  land  described  in 
count  number  2  of  the  indictment  herein,  upon  the 
basis  and  by  virtue  of  the  preference  right  granted 
him  by  the  Land  Department  of  the  United  States, 
as  hereinbefore  described.     [86] 

That  prior  to  April  18,  1910,  the  said  Robert  L. 
Culpepper  had  settled  upon  and  was  residing  on  the 
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lands  described  in  count  number  1  of  said  indict- 
ment ;  that  prior  to  April  18,  1910,  the  said  William 
B.  Edwards  had  settled  upon  and  was  residing  on 
the  lands  described  in  count  number  2  of:  said  indict- 
ment, under  and  by  virtue  of  a  homestead  entry  duly 
filed  in  the  local  Land  Office  at  Los  Angeles  on  De- 
cember 1st,  1902. 

That  on  the  18th  day  of  May,  1910,  the  said  appli- 
cations for  homestead  of  said  Culpepper,  Ocheltree, 
Edwards  and  Bodkin,  among  others,  were  duly  sus- 
pended by  the  Land  Department  of  the  United 
States,  pending  the  settlement  of  a  contest  between 
the  State  of  California  and  the  United  States  Gov- 
ernment as  to  the  character  and  disposition  of  the 
said  lands. 

That  on  the  22d  day  of  May,  1912,  by  an  order  duly 
made  and  entered  the  said  lands  were  again  restored 
to  public  entry. 

That  on  June  first,  1912,  the  homestead  applica- 
tion of  said  William  B.  Edwards  was  cancelled  by 
the  Land  Department  of  the  United  States,  and  the 
said  Bodkin  application  was  allowed,  under  and  by 
virtue  of  his  preference  right  heretofore  described. 

That  on  June  3,  1912,  the  said  Culpepper  applica- 
tion for  homestead  was  cancelled  by  the  Land  De- 
partment of  the  United  States,  and  the  said  Ochel- 
tree application  was  allowed,  under  and  by  virtue  of 
the  preference  right  heretofore  described. 

That  on  the  6th  day  of  November,  1912,  the  said 
J.  M.  Ocheltree  attempted  to  make  settlement  and 
residence  on  the  said  lands  described  in  count  num- 
ber 1  of  said  indictment  under  and  by  virtue  of  the 
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decision  of:  the  Land  Department  awarding  him  the 
said  preference  right,  heretofore  described,  the  said 
attempted  settlement  of  said  J.  M.  Ocheltree  being 
within  the  six  months  period  allowed  by  law  for  mak- 
ing settlement. 

That  on  the  25th  day  of  November,  1912,  the  said 
Patrick  H.  Bodkin  attempted  to  make  settlement  and 
residence  on  the  lands  [87]  described  in  count 
number  2  of  said  indictment,  under  and  by  virtue  of 
the  decision  of  the  Land  Department  granting  him  a 
preference  right,  as  heretofore  described,  the  said  at- 
tempted settlement  of  said  Patrick  H.  Bodkin  being 
within  the  six  months  period  allowed  by  law  for  mak- 
ing settlement. 

That  during  all  the  time  after  the  filing  of  the  ap- 
plication for  homestead  by  the  said  J.  M.  Ocheltree 
and  by  the  said  Patrick  H.  Bodkin,  respectively,  the 
said  Robert  L.  Culpepper  and  William  B.  Edwards, 
respectively,  were  contesting  in  the  Land  Depart- 
ment of  the  United  States^  by  and  through  the  regu- 
lar means  and  rules  of  said  department  the  right  of 
the  said  Ocheltree  and  the  said  Bodkin,  respectively, 
to  perfect  their  homestead  application  upon  the  re- 
spective pieces  of  land  as  hereinbefore  described; 
and  that  during  all  of  the  time  after  the  said  18th 
day  of  May,  1910,  up  to  the  time  of  the  filing  of  the 
indictment  of  this  action,  to  wit,  July  11,  1913,  the 
said  Edwards  and  the  said  Culpepper  were  main- 
taining their  respective  contentions  for  the  right  to 
perfect  their  homestead  applications,  respectively,  in 
the  Land  Department  of  the  United  States,  as  here- 
inbefore described;  and  that  during  all  of  said  time 
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the  said  Edwards  and  the  said  Culpepper  actually 
maintained  their  residence,  respectively,  upon  the 
respective  pieces  of  land  heretofore  described,  and 
upon  which  they  had  respectively  filed  their  respec- 
ive  homestead  applications. 

The  defendants  William  B.  Edwards  and  Robert 
L.  Culpepper  hereby  present  the  foregoing  as  their 
proposed  bill  of  exceptions  herein,  and  respectfully 
ask  that  the  same  may  be  allowed. 

HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 
Attorneys  for  Said  Defendants.     [88] 


In  the  District  Court  of  the  United  States,,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division, 

No.  655— CRIM. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 
vs. 

WILLIAM  B.  EDWARDS  and  ROBERT  L.  CUL- 
PEPPER et  al., 

Defendants. 

Stipulation  [Re  Engrossed  Bill  of  Exceptions,  etc.]. 
It  is  hereby  stipulated  by  and  between  Albert 
Schoonover,  United  States  Attorney  for  the  South- 
ern District  of  California,  and  Duke  Stone,  Assist- 
ant United  States  Attorney,  attorneys  for  the  plain- 
tiff above  named,  and  Henry  M.  Willis  and  J.  O. 
Phillips,  attorneys  for  the  defendants  William  B. 
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Edwards  and  Robert  L.  Culpepper,  above  named,  that 
the  foregoing  Engrossed  Bill  of  Exceptions  is  a  true 
and  correct  bill  of  exceptions  in  the  above-entitled 
case,  and  that  the  same  may  be  settled  and  allowed 
by  the  Court. 

ALBERT  SCHOONOVER, 

United  States  Attorney. 
DUKE  STONE, 
Assistant  United  States  Attorney. 
HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 
Attorneys  for  Said  Defendants.     .[89], 
The  foregoing  Bill  of  Exceptions  having  been  duly 
presented  to  the  Court,  the  same  is  hereby  duly  al- 
lowed and  signed  and  made  a  part  of  the  records  in 
this  case. 

Dated  this  15th  day  of  October,  1914. 

OLIN  WELLBORN, 
Judge.     [90] 

[Endorsed]:  ^^No.  655 — Crim.  In  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  United 
States  of  America,  Plaintiff,  vs.  William  B.  Edwards 
and  Robert  L.  Culpepper  et  al..  Defendants.  En- 
grossed Bill  of  Exceptions.  (Original.)  Piled 
Oct.  19,  1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.  Henry  M.  Willis,  412- 
413  Katz  Block,  San  Bernardino,  California,  Attor- 
neys at  Law."     [91] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.   EDWARDS,   ROBERT   L.   CUL- 
PEPPER et  al.. 

Defendants. 

Assignment  of  Errors. 
William  B.  Edwards  and  Robert  L.  Culpepper,  tlie 
defendants,  in  the  above-entitled  cause,  and  plain- 
tiffs in  error  herein,  having  petitioned  for  an  order 
from  said  Court  permitting  them  and  each  of  them 
to  procure  a  Writ  of  Error  from  this  Court,  directed 
from  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  from  the  judgment  and  sen- 
tence made  and  entered  in  said  cause  against  the  said 
William  B.  Edwards  and  Robert  L.  Culpepper  and 
each  of  them,  plaintiffs  in  error,  and  petitioners 
herein,  now  make  and  file,  and  each  of  them  now 
makes  and  files  with  their  said  petition  the  following 
assignments  of  errors  herein,  upon  which  they  and 
each  of  them  will  rely  for  a  reversal  of  said  judg- 
ment and  sentence  upon  said  writ,  and  which  said 
errors  and  each  and  every  of  them,  are  to  the  great 
detriment,  injury  and  prejudice  of  the  said  defend- 
ants and  each  of  them,  and  in  violation  of  the  rights 
conferred  upon  them  and  each  of  them  by  law;  and 
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they  and  each  of  them  says  that  in  the  record  of  pro- 
ceedings in  the  above-entitled  cause,  upon  the  hear- 
ing and  determination  thereof,  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Southern  Division,  there  is  manifest  er- 
ror in  this,  to  wit: 

1.  That  the  District  Court  erred  in  refusing  to 
give  the  .[92]  following  instruction  requested  by 
the  said  defendants,  to  wit: 

^^You  are  instructed  that  under  the  laws  of  the 
United  States  a  right,  called  a  preference  right,  is 
created  and  vested  in  the  successful  contestant  of 
any  homestead  entry  made  and  filed  on  any  public 
land  of  the  United  States. 

''You  are  further  instructed  that  such  preference 
right  as  created  by  law  gives  to  such  successful 
contestant  the  right,  above  all  others,  to  enter  the 
lands  involved  in  the  contest,  within  thirty  days  after 
notice  of  the  cancellation  of  such  former  entry  by 
the  Commissioner  of  the  General  Land  Office. 

''You  are  further  instructed  that,  if  during  the 
thirty  days  succeeding  such  notice  the  said  lands 
have  been  and  remain  withdrawn  from  all  forms  of 
entry,  the  said  preference  right  becomes  extinct  and 
is  of  no  further  force  nor  effect. 

"You  are  further  instructed  that  no  rule,  regula- 
tion nor  decision  of  any  of  the  officers  of  the  Land 
Department  of  the  United  States  can  extend  such 
right  beyond  the  thirty  days  above  stated,  and  that 
no  ruling,  action  or  decision  of  the  Land  Department 
or  any  of  its  officers,  extending  such  right,  or  grant- 
ing such  right,  can  create  or  give  the  successful  con- 
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testant  any  preferred  right  of  entry  or  settlement  on 
such  land.  And  if  you  believe  from  the  evidence  in 
this  case  that  Patrick  H.  Bodkin  and  James  M. 
Ocheltree,  respectively,  secured  a  preference  right  as 
above  described  but  did  not  exercise  it  within  thirty 
days  after  notice  of  the  cancellation  by  the  Commis- 
sioner of  the  General  Land  Office  of  the  contested 
entry,  by  filing  an  entry  upon  the  land  involved  in 
such  contests,  respectively,  then  you  are  instructed 
that  such  preference  right  became  extinct,  and  any 
ruling  or  decision,  made  thereafter,  by  any  of  the 
officers  of  the  Land  Department,  based  upon  such 
preference  right,  was  null  and  void  and  conferred 
no  right  upon  said  Bodkin  or  said  Ocheltree  which  is 
embraced  in,  or  protected  by  Section  19  of  the  Penal 
Code  of  the  United  States,  [93]  under  which 
these  defendants  are  indicted,  and  you  must  there- 
fore acquit  the  defendants." 

2.  That  the  said  District  Court  erred  in  giving  to 
the  jury  the  following  instruction,  to  wit: 

^'The  Court  further  instructs  you,  that  the  said 
Ocheltree,  by  virtue  of  the  allowance  on  June  1st, 
1912,  at  the  United  States  Land  Office,  Los  Angeles, 
California,  of  his  application  previously  filed  in  said 
office,  to  wit.  May  18th,  1910,  to  enter  as  a  homestead 
the  land  described  in  said  first  count,  acquired  the 
right,  by  the  Constitution  and  laws  of  the  United 
States,  to  make  settlement  and  residence  upon  said 
land  and  cultivate  the  same  and  in  other  respects 
comply  with  the  public  land  laws  of  the  United 
States  relating  to  homesteads,  so  as  to  earn  and  pro- 
cure title  to  said  land." 
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3.  That  the  said  District  Court  erred  in  giving 
to  the  jury  the  following  instruction,  to  wit: 

*^The  Court  further  instructs  you,  that  the  said 
Bodkin,  by  virtue  of  the  allowance  on  June  1st,  1912, 
at  the  United  States  Land  Office,  Los  Angeles,  Cali- 
fornia, of  his  application  previously  filed  in  said 
office,  to  wit.  May  18th,  1910,  to  enter  as  a  homestead 
the  land  described  in  said  second  count,  acquired  the 
right,  by  the  Constitution  and  laws  of  the  United 
States,  to  make  settlement  and  residence  upon  said 
land  and  cultivate  the  same  and  in  other  respects 
comply  with  the  public  land  laws  of  the  United  States 
relating  to  homesteads,  so  as  to  earn  and  procure  title 
to  said  land." 

4.  That  the  said  District  Court  erred  in  overrul- 
ing the  motion  for  a  new  trial  and  not  allowing  the 
same.     [94] 

5.  That  the  said  District  Court  erred  in  entering 
judgment  and  in  pronouncing  sentence  against  the 
defendants  William  B.  Edwards  and  Robert  L.  Cul- 
pepper. 

HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 
Attorneys  for  Said  Plaintiffs  in  Error. 
We  hereby  certify  that  the  foregoing  Assignment 
of  Errors  are  made  on  behalf  of  the  petitioners  for 
Writ  of  Error  herein,  and  are  in  our  opinion,  well 
taken,  and  the  same  now  constitute  Assignment  of 
Errors  upon  the  writ  prayed  for. 

HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 
Attorneys  for  Said  Plaintiffs  in  Error.     [95] 
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[Indorsed]  :  ''No.  655 — Crim.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  The  United  States  of  America,  Plain- 
tiffs, vs.  William  B.  Edwards,  et  al.,  DefendantSc 
Assignment  of  Errors.  Willis  &  Guthrie,  412-413 
Katz  Block,  San  Bernardino,  California,  Attorneys 
at  Law."     [96] 


In  the  District  Court  of  the  United  States^  in  and  for 
the  Southern  District  of  California^  Southern 
Division, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM  B.   EDWARDS,  ROBERT  L.   CUL- 
PEPPER et  als., 

Defendants. 

Petition  for  Writ  of  Error. 

Your  petitioners,  William  B.  Edwards  and  Robert 
L.  Culpepper,  defendants  in  the  above-entitled  cause, 
bring  and  each  of  them  brings  this,  his  petition  for  a 
writ  of  error,  to  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  Califor- 
nia, Southern  Division,  and  in  that  behalf  your  peti- 
tioners say  and  each  of  them  says: 

I. 

On  the  18th  day  of  May,  1914,  there  was  made, 
given,  rendered  and  entered  in  the  above-entitled 
court  and  cause  a  judgment  against  your  petitioners 
and  each  of  them  wherein  and  whereb}^  your  petition- 
ers were  and  each  of  them  w^as  adjudged  and   sen- 


vs.  The  United  States  of  America,  95 

tenced  to  pay  a  fine  of  One  Hundred  Dollars  and  to 
four  months  imprisonment  in  the  county  jail  of 
Eiverside  County,  California,  and  your  petitioners 
say  and  each  of  them  says  that  he  is  advised  by 
counsel  and  avers  that  there  was  and  is  manifest 
error  in  the  records  and  proceedings  had  in  such 
cause  and  in  the  making,  giving,  rendition  and  entry 
of  such  judgment  and  sentence,  to  the  great  injury 
and  damage  of  your  petitioners  and  each  of  them,  all 
of  which  error  will  be  more  fully  made  to  appear  by 
an  [97]  examination  of  the  said  records  and  by 
an  examination  of  the  Bill  of  Exceptions  to  be  here- 
after by  your  petitioners  entered  and  filed,  and  in 
the  Assignment  of  Errors  hereinafter  set  out;  and 
to  the  end  that  the  said  judgment,  sentence  and  pro- 
ceedings may  be  reviewed  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  your 
petitioners  pray  and  each  of  them  prays  that  a  writ 
of  error  may  be  issued,  directed  therefrom,  to  the 
said  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Division, 
according  to  law  and  the  practice  of  the  court  and 
that  there  may  be  directed  to  be  returned  pursuant 
thereto  a  true  copy  of  the  record,  bill  of  exceptions, 
assignment  of  errors  and  all  the  proceedings  hereto- 
fore had  in  said  cause  that  the  same  may  be  removed 
into  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  the  end  that  the  error,  if  any  has 
happened,  may  be  duly  corrected  and  full  and  speedy 
justice  done  your  petitioners  and  each  of  them. 

And  your  petitioners  make  and  each  of  them  now 
makes  an  Assignment  of  Errors,  attached  hereto, 
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■apon  which  they  and  each  of  them  will  rely  and  which 
will  be  made  to  appear  by  a  return  of  the  said  record 
in  obedience  to  said  writ. 

WHEREFORE,  your  petitioners  pray  and  each 
of  them  prays  the  issuance  of  a  writ  as  herein  prayed 
and  that  the  Assignment  of  Errors  annexed  hereto 
may  be  considered  their  assignment  of  errors  upon 
the  writ  and  that  the  judgment  rendered  in  this 
cause  may  be  reversed  and  held  for  naught,  and  that 
said  cause  may  be  remanded  for  further  proceedings, 
and  that  they  and  each  of  them  be  awarded  a  super- 
sedeas upon  said  judgment  and  all  necessary  process, 
including  bail. 

WILLIAi:  B.  EDWARDS, 
ROBT.  L.  CULPEPPER, 

Petitioners. 
HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 

Attorneys  for  Defendants.     [98] 

[Indorsed] :  ^^No.  655  —  Crim.  (Original.) 
United  States  District  Court  Southern  District  of 
California,  Southern  Division.  The  United  States 
of  America,  Plaintiffs,  vs.  William  B.  Edwards,  et 
al..  Defendants.  Petition  for  Writ  of  Error  and 
Assignment  of  Errors  (attached).  Service  of  within 
Petition  and  Assignment  of  Errors  by  copies  ad- 
mitted this  18th  day  of  May,  1914.     ,  Asst. 

U.  S.  Attorney.  Piled  May  18,  1914.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy.  Henry 
M.  Willis,  412-413  Katz  Block,  San  Bernardino, 
California,  Attorneys  at  Law."     [99] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM  B.  EDWARDS,  ROBERT  L.  CUL- 
PEPPER, et  al., 

Defendants. 

Order  Allowing  Writ   of  Error,  Supersedeas   and 

Fixing  Bail. 

Upon  motion  of  Henry  M.  Willis,  one  of  the  at- 
torneys for  the  defendants  William  B.  Edwards  and 
Robert  L.  Culpepper,  and  upon  filing  a  petition  for 
Writ  of  Error  and  Assignment  of  Errors,  it  is 
ordered  that  a  Writ  of  Error  be  and  hereby  is  allowed 
to  have  reviewed  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  the  verdict  and 
judgment  heretofore  entered  herein.  That  pending 
decision  upon  said  Writ  of  Error  the  Supersedeas 
prayed  for  by  the  defendants  in  their  petition  for 
Writ  of  Error  herein  is  hereby  allowed  and  the  de- 
fendant William  B.  Edwards  is  admitted  to  bail  upon 
said  Writ  of  Error  in  the  sum  of  Three  Thousand 
Dollars  and  the  defendant  Robert  L.  Culpepper  is 
admitted  to  bail  upon  said  Writ  of  Error  in  the  sum 
of  Three  Thousand  Dollars. 

OLIN  WELLBORN, 

Judge.     [100] 
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[Indorsed]:  ^^No.  655-Crim.  (Original)  United 
States  District  Court  Southern  District  of  Cali- 
fornia, Southern  Division.  The  United  States  of 
America,  Plaintifes,  vs.  William  B.  Edwards,  et  al., 
Defendants.  Order  Allowing  Writ  of  Error,  Su- 
persedeas and  Fixing  Bail.  Piled  May  18,  1914. 
Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer, 
Deputy.  Henry  M.  Willis,  412-413  Katz  Block,  San 
Bernardino,  California,  Attorneys  at  Law."     [101] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM   B.   EDWARDS,   ROBERT  L.   CUL- 
PEPPER et  al., 

Defendants. 
Supersedeas  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Robert  L.  Culpepper,  of  Riverside  County, 
California,  principal,  and  James  Walsh  of  Los  An- 
geles County,  California,  and  Mary  E.  Shiffer  of 
Imperial  County,  California,  as  sureties  are  held  and 
firmly  bound  unto  the  United  States  of  America,  in 
the  full  sum  of  Three  Thousand  Dollars,  lawful 
money  of  the  United  States,  to  be  paid  to  the  United 
States  of  America,  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors 
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and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of 
May,  1914. 

Whereas,  lately,  at  a  term  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  in  a  suit  pending  in  the 
said  court,  between  the  United  States  of  America, 
plaintiff,  and  William  B.  Edwards  and  Robert  L. 
Culpepper,  and  others,  defendants,  a  judgment  and 
sentence  was  made,  given,  rendered  and  entered 
against  the  said  Eobert  L.  Culpepper  and  the  said 
Robert  L.  Culpepper  having  obtained  a  Writ  of  Error 
from  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  reverse  said  judgment  and  sen- 
tence, and  a  citation  directed  to  the  United  States  of 
America  to  be  and  [102]  appear  in  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
at  San  Francisco,  California,  pursuant  to  the  terms 
and  at  the  time  fixed  in  said  citation,  which  citation 
has  been  duly  served; 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Robert  L.  Culpepper  shall  appear 
either  in  person  or  by  attorney,  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  on 
such  day  or  days  as  may  be  appointed  for  the  hear- 
ing of  said  cause  in  said  Court,  and  prosecute  his 
said  Writ  of  Error,  and  if  the  said  Robert  L.  Cul- 
pepper shall  abide  by  and  obey  all  orders  made  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  said  cause,  and  shall  surrender  himself 
in  execution  of  such  judgment  and  sentence,  as  said 
Court  may   direct,   if   the   judgment   and   sentence 
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against  him  shall  be  affirmed;  and  if  he  shall  appear 
for  trial  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Southern 
Division,  on  such  day  or  days  as  may  be  appointed 
for  the  retrial  by  said  District  Court,  and  abide  by 
and  obey  all  orders  made  by  said  Court,  provided 
the  judgment  and  sentence  against  him  shall  be  re- 
versed by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  then  the  above  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force, 
virtue  and  effect. 

ROBERT  L.  CULPEPPER. 

JAMES  WALSH. 

MARY  E.  SHIPPER.     [103] 

State  of  California, 

County  of  Los  Angeles, — ss. 

JAMES  WALSH  and  MARY  E.  SHIPPER, 
being  duly  sworn,  each  for  himself  and  not  for  the 
other,  says  that  he  is  a  resident  and  a  freeholder  in 
the  Southern  District  of  California,  Southern  Divi- 
sion, and  is  worth  in  property  situated  therein  the 
sum  of  Three  Thousand  Dollars  over  and  above  all 
his  just  debts  and  liabilities,  exclusive  of  property 

exempt  from  execution. 

JAMES  WALSH. 

MARY  E.  SHIPPER. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  May,  1914. 

[Seal]  CHAS.  N.  WILLIAMS, 

U.  S.  Commissioner. 
Porm  of  bond  and  sufficiency  of  sureties  approved. 

DUKE  STONE, 
Asst.  United  States  Attorney. 
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The  within  bond  accepted  and  approved  this 

day  of  May,  1914. 

OLIN  WELLBORN, 
District  Judge.     [104] 

[Indorsed]:  ''No.  655-Crim.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  The  United  States  of  America,  Plain- 
tiffs, vs.  William  B.  Edwards  et  al..  Defendants. 
Supersedeas  Bond  of  Robert  L.  Culpepper.  Piled 
May  18, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie 
S.  Colyer,  Deputy  Clerk.  Henry  M.  Willis  412-413 
Katz  Block,  San  Bernardino,  California,  Attorneys 
at  Law.     [105] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

THE  UNITED  STATES  OP  AMERICA, 

Plaintiffs, 
vs. 

WILLIAM   B.   EDWARDS,   ROBERT   L.   CUL- 
PEPPER et  al.. 

Defendants. 

Supersedeas  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  William  B.  Edwards,  of  Riverside  County, 
California,  principal,  and  A.  R.  Bowen  of  San 
Bernardino  County,  California,  and  Clara  I.  Bowen 
of  San  Bernardino  County,  California,  as  sureties 
are  held  and  firmly  bound  unto  the  United  States 
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of  America,  in  the  full  sum  of  Three  Thousand  Dol- 
lars, lawful  money  of  the  United  States,  to  be  paid 
to  the  United  States  of  America,  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  sev- 
erally, by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of 
Mav,  1914. 

Whereas,  lately  at  a  term  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  in  a  suit  pending  in  the 
said  court,  between  the  United  States  of  America, 
plaintiff,  and  William  B.  Edwards  and  Robert  L. 
Culpepper,  and  others,  defendants,  a  judgment  and 
sentence  was  made,  given,  rendered  and  entered 
against  the  said  William  B.  E wards  and  the  said 
William  B.  Edwards  having  obtained  a  Writ  of 
Error  from  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  reverse  said  judg- 
ment and  sentence,  and  a  citation  directed  to  the 
United  States  of  America  to  be  and  appear  in  [106] 
the  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco,  California,  pur- 
suant to  the  terms  and  at  the  time  fixed  in  said  cita- 
tion, which  citation  has  been  duly  served ; 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  William  B.  Edwards  shall  appear 
either  in  person  or  by  attorney,  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  on 
such  day  or  days  as  may  be  appointed  for  the  hear- 
ing of  said  cause  in  said  Court,  and  prosecute  his 
said  Vfrit  of  Error,  and  if  the  said  William  B. 
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Edwards  shall  abide  by  and  obey  all  orders  made 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  is  said  cause,  and  shall  surrender 
himself  in  execution  of  such  judgment  and  sentence, 
as  said  Court  may  direct,  if  the  judgment  and  sen- 
tence against  him  shall  be  affirmed;  and  if  he  shall 
appear  for  trial  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  South- 
ern Division,  on  such  day  or  days  as  may  be  ap- 
pointed for  the  retrial  by  said  District  Court,  and 
abide  by  and  obey  all  orders  made  by  said  Court, 
provided  the  judgment  and  sentence  against  him 
shall  be  reversed  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  full 
force,  virtue  and  effect. 

WILLIAM  B.  EDWAEDS. 

A.  E.  BOWEN. 

CLAEA  I.  BOWEN.     [107] 

State  of  California, 

County  of  Los  Angeles, — ss. 

A.  E.  BOWEN  and  CLAEA  I  BOWEN,  being 
duly  sworn,  each  for  himself  and  not  for  the  other, 
says  that  he  is  a  resident  and  a  freeholder  in  the 
Southern  District  of  California,  Southern  Division, 
and  is  worth  in  property  situated  therein  the  sum  of 
Three  Thousand  Dollars  over  and  above  all  his  just 
debts  and  liabilities,  exclusive  of  property  exempt 
from  execution. 

A.  E.  BOWEN. 
CLAEA  I.  BOWEN. 
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Subscribed  and  sworn  to  before  me  this  IStli  day 
of  May,  1914. 

[Seal]  CHAS.  N.  WILLIAMS, 

Form  of  bond  and  sufficiency  of  sureties  approved. 

DUKE  STONE, 
Asst.  United  States  Attornev. 

The  within  bond  accepted  and  approved  this 

day  of  May,  1914. 

OLIN  WELLBORN, 
District  Judge.     [108] 

[Indorsed]:  '^No.  655^ — ^^Crim.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  The  United  States  of  America,  Plain- 
tiffs, vs.  William  B.  Edwards  et  al.,  Defendants. 
Supersedeas  Bond  of  Wm.  B.  Edwards.  Filed  May 
18,  1914.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deputy  Clerk.  Henry  M.  Willis,  412-413 
Katz  Block,  San  Bernardino,  California,  Attorneys 
at  Law."     [109] 

UNITED  STATES  OP  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division, 

CLERK'S  OFFICE. 

No.  655— CRIM. 

UNITED  STATES  OF  AMERICA 

vs.. 

WM.  B.  EDWARDS  et  al. 
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Praecipe  [for  Transcript  of  Record]. 

To  the  Clerk  of  Said  Court : 

Sir:  Please  issue  under  the  hand  of  the  Clerk  and 
the  seal  of  the  Court  copies  of  the  following  papers, 
the  same  to  constitute  the  record  in  the  above-en- 
titled cause  on  Writ  of  Error  to  the  U.  S.  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  viz. : 
Indictment; 

Arraignment  and  Pleas; 
Minutes  of  Trial; 
Verdict; 
All  orders  continuing  cause,  motion  for  new  trial, 

order  denying  motion.  Sentence  and  Judgment; 
Clerk's  Certificate  to  Judgment-roll; 
Petition  for  Writ  of  Error; 
Assignment  of  Errors; 
Order  Allowing  Writ  of  Error; 
Supersedeas  Bond  of  Robert  L.  Culpepper; 
Supersedeas  Bond  of  Wm.  B.  Edwards; 
All  orders  fixing  or  extending  time  to  prepare  Bill 

of  Exceptions; 
Bill  of  Exceptions  on  behalf  of  defendants  Wm.  B. 

Edwards  and  Robt.  L.  Culpepper; 
Order  Allowing  Bill  of  Exceptions,  etc. ;     [110] 
Writ  of  Error; 
Citation  on  Writ  of  Error; 
Answer  to  Writ  of  Error; 
Clerk's  Certificate  to  Transcript. 

HENRY  M.  WILLIS, 
Attorney  for  Defendants. 
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[Endorsed]:  ^^No.  655— Crim.  U.  S.  District 
Court,  Southern  District  of  California,  Southern 
Division.  United  States  of  America  vs.  Wm.  B. 
Edwards  et  al.  Praecipe  for  Papers  in  the  Case 
on  Writ  of  Error  to  U.  S.  Circuit  Court  of  Appeals. 
FUed  Nov.  13,  1914.  Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk."     [Ill] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

No.  655-^CRIM. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 

vs. 

WILLIAM    B.    EDWARDS,    ROBERT    L.    CUL- 
PEPPER et  al.. 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to  Trans- 
cript of  Record. 
I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  one  hundred  and  eleven  (111)  type- 
written pages,  numbered  from  1  to  111  inclusive, 
and  comprised  in  one  (1)  volume,  to  be  a  full,  true 
and  correct  copy  of  the  Indictment,  Pleas  of  De- 
fendants, Minutes  of  Trial,  Verdict,  Order  Denying 
Motion  for  New  Trial,  and  Judgment  of  the  Court, 
Clerk's  Certificate  to  Judgment-roll,  Orders  Con- 
tinuing Cause  for  Trial,  Motion  for  New  Trial,  Order 
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Extending  Time  to  Prepare  and  File  Bill  of  Excep- 
tions, Order  Fixing  Time  to  Prepare  and  File  Bill 
of  Exceptions,  Bill  of  Exceptions,  Assignment  of 
Errors,  Petition  for  Writ  of  Error,  Order  Allowing 
Writ  of  Error,  Supersedeas  Bond  of  Defendant  Rob- 
ert L.  Culpepper,  (Supersedeas  Bond  of  Defendant 
William  B.  Edwards,  and  Praecipe  for  Transcript  in 
the  above  and  therein  entitled  cause;  and  I  do  fur- 
ther certify  that  the  above  constitutes  the  record  in 
said  cause  as  specified  in  the  said  Praecipe  filed  in 
my  office  on  behalf  of  the  plaintiffs  in  error  by  their 
attorneys  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
[112}  record  is  $53  95/100,  the  amount  whereof  has 
been  paid  me  by  William  B.  Edwards  and  Robert  L. 
'Culpepper,  the  plaintiffs  in  error  in  said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District 
Court  of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  9th  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  fifteen,  and  of  our  Inde- 
pendence, the  one  hundred  and  thirty-ninth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

[Ten  Cents  Internal  Revenue  iStamp.  Canceled 
January  9,  1915.     Wm.  M.  V.  D.]     [113] 
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[Endorsed]:  No.  2568.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  William  B. 
Edwards  and  Robert  L.  Culpepper,  Plaintiffs  in 
Error,  vs.  The  United  States  of  America,  Defendant 
in  Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the 
Southern  District  of  California,  Southern  Division. 
Received  January  13,  1915. 

P.  D.  MONCKTON, 

Clerk. 
Piled  Pebruary  8,  1915. 

PRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


[Order  Enlarging  Time  to  Docket  Cause  and  File 
Record  to  August  1, 1914.] 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Judicial  Circuit, 

WILLIAM  B.  EDWARDS  et  al.. 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OE  AMERICA, 

Defendants  in  Error. 

Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  plain- 
tiffs in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  the 
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same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  1st  day  of  August,  1914. 
Los  Angeles,  May  27th,  1914. 

OLIN  WELLBORN, 
United  States  District  Judge,  Southern  District  of 
California. 

[Endorsed] :     No.     United   States   Circuit 

Court  of  Appeals,  for  the  Ninth  Circuit.  William 
B.  Edwards  et  al..  Plaintiffs  in  Error,  vs.  The  United 
States  of  America,  Defendants  in  Error.  Order 
Enlarging  Time  to  File  Record,  etc.  Filed  Jun.  2, 
1914.     F.  D.  Monckton,  Clerk. 

[Order  Enlarging  Time  to  Docket  Cause  and  File 
Record  to  October  1,  1914.] 

In  the  United  States  Circuit  Court  of  Appeals^  Ninth 

Judicial  Circuit. 

WILLIAM  B.  EDWARDS  et  al.. 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendants  in  Error. 

Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  plain- 
tiffs in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
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ing  the  1st  day  of  October,  1914. 
Los  Angeles,  July  28tli,  1914. 

OLIN  WELLBORN, 
United  States  District  Judge,  for  the  Southern  Dis- 
trict of  California. 

[Endorsed] :    No.     United    States    Circuit 

Court  of  Appeals,  for  the  Ninth  Circuit.  William 
B.  Edwards  et  al.,  Plaintiffs  in  Error,  vs.  The  United 
States  of  America,  Defendants  in  Error.  Order  En- 
larging Time  to  Docket  Cause  and  File  Record. 
Filed  Jul.  30, 1914.     F.  D.  Monckton,  Clerk. 

[Order  Enlarging  Time  to  Docket  Cause  and  File 
Eecord  to  December  1, 1914.] 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Judicial  Circuit. 

WILLIAM  B.  EDWARDS  et  al.. 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendants  in  Error. 

Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  plain- 
tiffs in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  1st  day  of  December,  1914. 
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Dated  at  Los  Angeles,  September  28th,  1914. 

OLIN  WELLBORN, 
United  States  District  Judge,  Southern  District  of 
'California. 

[Endorsed] :     No.     United   States   Circuit 

Court  of  Appeals,  for  the  Ninth  Circuit.  William 
B.  Edwards  et  al..  Plaintiffs  in  Error,  vs  The  United 
States  of  America,  Defendants  in  Error.  Order  En- 
larging Time  to  Docket  Cause  and  File  Record. 
Filed  Sep.  30,  1914.     F.  D.  Monckton,  Clerk. 

[Order  Extending  Time  to  Docket  Cause  and  File 
Record  to  January  1, 1915.] 

In  the  United  States  Circuit  Court  of  Appeals^  Ninth 

Judicial  Circuit. 

WILLIAM  B.  EDWARDS  et  al., 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendants  in  Error. 

Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  plain- 
tiffs in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  1st  day  of  January,  1915. 

Dated  at  Los  Angeles,  November  30th,  1914. 

OLIN  WELLBORN, 
United  States  District  Judge,  for  the  Southern  Dis- 
trict of  California. 
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[Endorsed] :     No.     United   States   Circuit 

Court  of  Appeals,  for  the  Ninth  Circuit.  William  B. 
Edwards  et  al.,  Plaintiffs  in  Error,  vs.  The  United 
States  of  America,  Defendants  in  Error.  Order  Ex- 
tending Time  to  Docket  Cause  and  File  Record. 
Filed  Dec.  2,  1914.     F.  D.  Monckton,  Clerk. 

[Order  Extending  Time  to  File  Record  and  Docket 
Cause  to  February  1, 1915.] 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Judicial  Circuit, 

WILLIAM  B.  EDWARDS  et  al., 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendants  in  Error. 

Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  plain- 
tiffs in  error  to  docket  said  cause  and  file  the  record 
thereof,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  be,  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  1st  day  of  February,  1915. 

Dated  at  Los  Angeles,  December  28th,  1914. 

OLIN  WELLBORN, 
United  States  District  Judge,  for  the  Southern  Dis*- 
trict  of  California. 
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[Endorsed] :     No.     United   States   Circuit 

Court  of  Appeals,  for  the  Ninth  Circuit.  Wm.  B. 
Edwards  et  al.,  Plaintiffs  in  Error,  vs.  The  United 
States  of  America,  Defendants  in  Error.  Order  Ex- 
tending Time  to  File  Record.  Filed  Dec.  29,  1914. 
F.  D.  Monckton,  Clerk. 

No.  2568.  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit.  Orders  Under  Rule  16  En- 
larging to  File  Record  Thereof  and  to  Docket  Case. 
Re-filed  Feb.  8,  1915.     F.  D.  Monckton,  Clerk. 
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UNITED    STATES 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


WILLIAM  B.  EDWARDS, 
ROBERT  L.  CULPEPPER, 

Plaintiffs  in  Error, 
vs . 
THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

1 


BRIEF  FOR  PLAINTIFFS  IN  ERROR. 


HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 
Attorneys  for  Plaintiffs  in  Error. 
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No.  2568. 
UNITED    STATES 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


WILLIAM  B.  EDWARDS, 
ROBERT  L.  CULPEPPER, 

Plaintiffs  in  Error, 
VS. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


OPENING  BRIEF  OF  PLAINTIFFS  IN  ERROR. 


I.     Statement  of  the  Case. 

This  canse  comes  to  the  Circnit  Court  of  Appeals  on 
Writ  of  Error  to  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  California, 
Southern  Division.  It  is  based  upon  an  assignment  of 
errors  (Tr.,  pp.  90-93),  and  a  bill  of  exceptions  (tr., 
pp.  68-88),  and  the  errors  assigned  and  herein  relied 
upon  consist  in  the  refusal  of  the  District  Court  to  give 
a  certain  instruction  (tr.,  pp.  91-92),  and  in  giving  two 
certain  instructions  (tr.,  pp.  92-93),  and  in  overruling 
motion  for  new  trial  (tr.,  p.  93),  and  in  entering  judg- 
ment and  pronouncing  sentence  against  plaintiffs  in 
error.     (Tr.,  p.  93.) 


'      — 4  — 

There  is  but  one  question  involved  on  the  writ  of 
error,  and  that  is  purely  one  of  law  raised  by  the  speci- 
fications of  error  herein,  wherein  error  in  refusing  an 
instruction  requested  by  plaintiffs  in  error,  and  in 
the  giving  of  certain  others  by  the  District  Court  is 
claimed. 

The  question  raised,  briefly  stated  is: 

Is  the  action  of  local  land  ofiicials  in  permitting  and 
receiving  the  filing  of  a  homestead  application,  based 
solely  upon  a  preference  right  of  entry,  theretofore 
awarded  to  the  applicant  by  the  land  department  at  the 
successful  termination  of  a  contest  of  an  entry  upon 
lands,  while  withdrawn  from  all  form  of  public  entry 
under  the  reclamation  act,  and  the  allowance  by  the 
local  land  ofiicials  of  such  homestead  entry  upon  such 
preference  right,  long  after  the  thirty  day  notice  re- 
quired by  law,  but  after  the  restoration  of  said  lands  to 
entry,  within  the  jurisdiction  of  the  land  ofiicials,  and 
does  such  action  confer  such  a  right  as  is  embraced 
within  the  terms  of  section  19  of  the  Penal  Code  of 
the  United  States  ? 

Such  is  the  question  herein  roughly  stated.  It  will 
develop  and  appear  with  perfect  clearness  only  after  a 
consideration  of  the  facts  as  embodied  in  the  bill  of 
exceptions  herein,  and  the  law  relative  to  the  subject 
embracing  the  question. 

II.     Specification  of  Errors. 

Plaintiffs  in  error  herein  specify  the  following  errors, 
relied  upon  and  herein  asserted  and  urged: 

1st.     Error  of  the  District  Court  in  refusing  to  give 
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the  following  instruction  requested  by  plaintiffs  in  error: 
(Tr.,  pp.  51-2,  91.) 

'^You  are  instructed  that  under  the  laws  of  the 
United  States  a  right,  called  a  preference  right,  is 
created  and  vested  in  the  successful  contestant  of  any 
homestead  entry  made  and  filed  on  any  public  land  of 
the  United  States. 

''You  are  further  instructed  that  such  preference 
right  as  created  by  law  gives  to  such  successful  contest- 
ant the  right,  above  all  others,  to  enter  the  lands  in- 
volved in  the  contest,  within  thirty  days  after  notice  of 
of  the  cancellation  of  such  former  entry  by  the  commis- 
sioner of  the  general  land  office. 

''You  are  further  instructed  that,  if  during  the  thirty 
days  succeeding  such  notice  the  said  land  shave  been  and 
remain  withdrawn  from  all  forms  of  entry,  the  said 
preference  right  becomes  extinct  and  is  of  no  further 
force  nor  effect. 

"You  are  further  instructed  that  no  rule,  regulation 
nor  decision  of  any  of  the  officers  of  the  land  depart- 
ment of  thCgUnited  States  can  extend  such  right  beyond 
the  thirty  days  above  stated,  and  that  no  ruling,  action 
or  decision  of  the  land  department  or  any  of  its  officers, 
extending  such  right  or  granting  such  right,  can  create 
or  give  the  successful  contestant  any  preferred  right  of 
entry  or  settlement  on  such  land.  And  if  you  believe 
from  the  evidence  in  this  case  that  Patrick  H.  Bodkin 
and  James  M.  Ocheltree,  respectively,  secured  a  prefer- 
ence right  as  above  described  but  did  not  exercise  it 
within  thirty  days   after  notice   of    the   cancellation  by 
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the  Commissioner  of  the  General  Land  Office  of  the 
contested  entry,  by  filing  an  entry  npon  the  land  in- 
volved in  such  contests,  respectively,  then  you  are 
instructed  that  such  preference  right  became  extinct, 
and  any  ruling  or  decision,  made  thereafter,  by  any  of 
the  officers  of  the  land  department,  based  upon  such 
preferred  right,  was  null  and  void  and  conferred  no 
right  upon  said  Bodkin  or  said  Ocheltree  which  is  em- 
braced in,  or  protected  by  section  19  of  the  Penal  Code 
of  the  United  States,  under  which  these  defendants  are 
are  indicted,  and  you  must  thererefore  acquit  tthe 
defendants.'^ 

2nd.  Errors  of  the  District  Court  in  giving  the 
following  isstructions  :     (Tr.,  pp.  50,  92.) 

^'The  Court  further  instructs  you,  that  the  said 
Ocheltree,  by  virtue  of  the  allowance  on  June  1st,  1912, 
at  the  United  States  Land  Office,  Los  Angeles,  Califor- 
nia, of  his  application  previously  filed  in  said  office,  to- 
wit:  May  18th,  1910,  to  enter  as  a  homestead  the  land 
described  in  said  first  count,  acquired  the  right,  by  the 
constitution  and  laws  of  the  United  States,  to  make  set- 
tlement and  residence  upon  said  land  and  cultivate  the 
same,  and  in  other  respects  comply  with  the  public  land 
laws  of  the  United  States  relating  to  homesteads,  so  as 
to  earn  and  procure  title  to  said  land.'' 

3rd.  Error  of  the  District  Court  in  giving  the  fol- 
lowing instructions:      (Tr.,  pp.  51,  93.) 

"The  Court  further  instructs  you,  that  the  said  Bod- 
kin, by  virtue  of  the  allowance  on  June  1st,  1912,  at 
the  United  States  Land  Office,  Los  Angeles,  California, 
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of  the  application  previously  filed  in  said  office,  to- wit: 
May  18th,  1910,  to  enter  as  a  homestead  the  land  de- 
scribed in  said  second  count,  acquired  the  right,  by  the 
constitution  and  laws  of  the  United  States,  to  make  set- 
tlement and  residence  upon  said  land  and  cultivate  the 
same  and  in  other  respects  comply  with  the  public  land 
laws  of  the  United  States,  relating  to  homesteads,  so  as 
to  earn  and  procure  title  to  the  said  lands." 

4th.  Error  of  the  District  Court  in  overruling  the 
motion  for  a  new  trial  and  not  allowing  the  same.  (Tr., 
p.  93.) 

5th.  Error  of  the  District  Court  in  entering  judg- 
ment and  in  pronouncing  sentence  against  the  defend- 
ants, William  B.  Edwards  and  Robert  L  Culpepper. 
(Tr.,p.  93.) 

IIL     The  Indictment.     (Tr.,  pp.  5,  18.) 

Plaintiffs  in  error,  with  four  others,  were  indicted  by 
the  grand  jury  of  the  United  States  within  and  for  the 
Southern  Division  of  the  Southern  District  of  Califor- 
nia, on  July  11th,  1913,  for  conspiracy  to  injure,  op- 
press, threaten  and  intimidate  two  citizens  of  the 
United  States,  namely:  one  James  M.  Ocheltree  and  one 
Patrick  H.  Bodkin,  in  the  free  exercise  of  a  right  and 
privilege  secured  to  them  by  the  constitution  and  laws 
of  the  United  States,  to- wit:  the  right  to  make  and 
perfect  certain  homestead  entries  on  two  quarter  sec- 
tions of  land  in  the  Palo  Verde  Valley,  Riverside 
County,  California.       The  indictment  is    found  under 
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section  19  of  the  Penal  Code  of   the  United  States,  ap- 
proved in  1910,  and  contains  two  counts. 

First  Count.     (Tr.,  pp.  5-12. 

Briefly  stated,  the  first  count  alleges  that  the  plaintiffs 
in  error  and  four  others  conspired  to  deprive  one  James 
M.  Ocheltree  of  a  right  to  make  settlement  and  resi- 
dence upon  a  certain  quarter  section  of  land,  described 
therein,  by  threats  and  force.  The  indictment  alleges 
that  on  May  18th,  1910,  said  Ocheltree  was  in  all  re- 
spects qualified  to  take  and  enter  public  land  of  the 
United  States,  and  especially  to  make  and  perfect 
the  homestead  entry  thereinafter  mentioned;  that  on 
May  18th,  1910,  said  Ochtltree  made  and  filed  in  the 
land  office  at  Los  Angeles,  his  application  and  declare- 
tion  under  oath,  to  enter  as  a  homestead  a  certain  quar- 
ter section  of  land,  therein  described;  that  thereafter, 
on  June  1st,  1912,  declaration  was  duly  and  regularly 
allowed  by  the  Register  and  Receiver,  and  said  Ochel- 
tree was  allowed  to,  and  did  enter  as  a  homestead  the 
said  tract  of  land;  that  ever  since  said  Ocheltree  has 
been  and  now  is  the  owner  of  and  entitled  to  the  exer- 
cise and  possession  of  all  rights  flowing  from  said 
homestead  application  and  entry,  including  the  right  to 
make  settlement  and  residence  upon  said  tract  of  land, 
and  to  live  and  reside  upon  the  same,  and  to  cultivate 
and  improve  the  same  in  the  manner  required  by  the 
public  land  laws  of  the  United  States  relating  to 
homesteads;  that  on  November  6th,  1912,  said  Ochel- 
tree attempted  to  make  settlement  and  residence  on  the 
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said  lands  and  that  plaintiffs  in  error  and  others  con- 
spired, combined,  confederated  and  agreed  together  to 
prevent  said  Ocheltree  from  so  doing.  This  count  then 
proceeds  to  set  forth  overt  acts  of  the  accused,  but  it  is 
unnecesary  to  review  them  here. 

Second  Count.     (Tr.,  pp.  12-18.) 

The  second  count  is  almost  precisely  the  same  in  form 
and  language  as  the  first,  with  -only  the  difference  of 
name,  the  description  of  the  quarter  section,  and  the 
overt  acts. 

Briefly  it  alleges  that  one  Patrick  H.  Bodkin  was  on 
May  18th,  1910,  qualified  to  take  and  enter  public  lands 
of  the  United  States  and  especially  to  make  and  perfect 
the  homestead  entry  described  in  the  indictment;  that 
on  May  18th,  1910,  said  Bodkin  made  and  filed  in  the 
land  office  at  Los  Angeles,  his  application  to  enter  as  a 
homestead  a  quarter  section  of  land  therein  described; 
and  that  on  June  1st,  1912,  said  application  was  duly 
allowed  by  the  Register  and  Receiver,  and  said  Bodkin 
was  allowed  to,  and  did  enter  as  a  homestead,  the  said 
tract  of  land;  that  on  November  25th,  1912,  said  Bod- 
kin attempted  to  make  settlement  and  residence  on  said 
land,  but  that  plaintiffs  in  error  and  others  conspired 
to  injure,  oppress,  threaten  and  intimidate  said  Bodkin 
in  the  free  exercise  of  the  right  to  make  settlement  on 
said  land  and  to  cultivate  and  improve  the  same  as  re- 
quired by  the  public  land  laws  relating  to  homesteads. 
This  count  then  proceeds  to  outline  the  conspiracy  and 


—  10  — 

to  set  forth  overt  acts  committed  to  carry  out  its  pur- 
poses. 

Upon  this  indictment  the  trial  proceeded,  occupying 
nearly  three  weeks,  and  resulting  in  a  verdict  of  guilty 
as  to  the  two  plaintiffs  in  error,  not  guilty  as  to  three, 
and  a  disagreement  as  to  one. 

Plaintiffs  in  error  thereafter  duly  moved  for  a  new 
trial  (Tr.,  p.  63-4,)  which  was  denied  (Tr.,  p.  59,)  and 
exception  duly  taken  and  noted  (Tr.,  p.  59,)  and  the 
judgment  of  the  court  was  thereupon  pronounced  (Tr., 
pp.  59-60.) 

IV.     Statement  of  Facts. 

Upon  the  trial  the  undisputed  facts,  relating  to  the 
two  quarter  sections  described  in  the  indictment,  and 
the  alleged  rights  of  Ocheltree  and  Bodkin  to  make 
homestead  entry  thereon  respectively,  were  shown  in 
evidence  as  set  forth  herein  by  the  bill  of  exceptions 
(Tr.,  pp.  68-88.) 

From  that  it  appears  that  from  September  12,  1903, 
until  May  18,  1910,  the  lands  described  in  the  indict- 
ment, and  to  which  the  alleged  preference  rights  of 
homestead  refer,  were  withdrawn  from  all  forms  of  pub- 
lic entry,  under  and  by  virtue  of  the  Act  of  June  17, 
1902,  commonly  called  the  Reclamation  Act,  said  lands, 
during  that  period,  having  been  withdrawn  under  what 
is  commonly  called  ''First  Form  Withdrawal." 

It  also  appears  that  while  said  lands  were  so  with- 
drawn, said  Ocheltree  contested  the  entry  upon  the 
quarter  section  described  in  the  first  count,  theretofore 
made  by  one  Danford  Arnold,  and    that  the  land  depart- 
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ment  allowed  such  contest  to  proceed,  and  on  Septem- 
ber 30,  1908,  the  Arnold  entry  was  canceled,  and  a 
preference  right  awarded  by  the  land  department  to  said 
Ocheltree,  to  enter  thereon  under  the  homestead  laws, 
and  that  notice  of  this  preference  right  was  duly  served 
on  Ocheltree  in  October,  1908,  while  said  lands  were 
still  withdrawn. 

It  also  appears  that  while  said  lands  were  so  with- 
drawn said  Bodkin  contested  the  homestead  entry  on  the 
quarter  section,  described  in  the  second  count,  thereto- 
fore made  by  one  Edwards,  who  is  plaintiff  in  error 
herein;  that  the  land  department  allowed  such  contest 
to  proceed,  and  on  June  25th,  1909,  the  commissioner  of 
the  general  land  office  canceled  the  Edwards  entry  and 
awarded  to  Bodkin  a  preference  right  to  enter  said  quar- 
ter section  as  a  homestead;  and  that  Bodkin  was  duly 
notified  of  such  cancellation  prior  to  January  1st,  1910, 
while  said  lands  were  still  withdrawn. 

That  on  January  10,  1910,  an  order  was  made  by  the 
Land  Department  restoring  the  lands  described  in  the 
indictment,  with  other  lands,  to  public  settlement  on 
April  18,  1910,  and  to  public  entry  on  May  18th,  1910. 

Thereafter  on  April  18,  1910,  Robert  L.  Culpepper, 
plaintiff  in  error  herein,  settled  on  the  quarter  section 
described  in  the  first  count,  and  on  May  18,  1910,  filed 
his  application  for  a  homestead  thereon.  But  on  the 
same  day,  to-wit:  May  18,  1910,  said  Ochiltree  filed  his 
application  for  a  homestead  thereon,  upon  the  basis  and 
by  virtue  of  the  preference  right  theretofore  granted  him 
by  the  land  department  on  September  30,  1908. 
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Also  on  April  18,  1910,  William  B.  Edwards,  plain- 
tiff in  error  herein,  settled  on  the  quarter  section  de- 
scribed in  the  second  count,  and  on  May  18,  1910,  filed 
his  application  for  a  homestead  thereon.  But  on  the 
same  day,  to-wit:  May  18,  1910,  said  Bodkin  filed  his 
application  for  a  homestead  thereon,  upon  the  basis  and 
by  virtue  of  the  preference  right  theretofore  granted  him 
by  the  land  department  on  June  25th,  1909. 

All  these  applications  were  then  suspended,  pending 
a  contest  between  the  State  of  California  and  the  United 
States  as  to  the  character  of  the  lands,  but  on  May  22, 
1912,  were  again  restored  to  public  entry. 

Thereupon,  to-wit:  on  June  1,  1912,  the  local  land 
officials  canceled  the  Edwards  entry  and  allowed  the 
Bodkin  entry  solely  by  virtue  of  the  so-called  prefer- 
ence right  theretofore  awarded  to  Bodkin  on  June  25, 
1909;  and  on  June  3,  1912,  canceled  the  Culpepper  ap- 
plication and  allowed  the  Ocheltree  application  solely 
by  virtue  of  the  preference  right  awarded  Ocheltree  on 
September  30,  1908. 

It  further  appears  from  the  facts  proven  that  both 
Culpepper  and  Edwards  had  made  settlement  on  the 
quarter  sections,  respectively,  on  April  18th,  1910,  pur- 
suant to  the  order  of  restoration ,  and  we  believe  we  are 
justified  in  claiming  that  they  thereby  gained  a  settler's 
preference  right,  respectively, — of  which  more  here- 
^fiQY^ — but  that  the  officers  of  the  land  department  as- 
sumed that  the  so-called  reference  rights  awarded  by 
them  to  Ocheltree  and  Bodkin,  respectively,  were  vested, 
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and  paramount  to  the  rights  of  all  others  including  set- 
tlers, and  this  brings  us  to  the  real  question  in  this  case. 

V.     The  Question  Herein. 

Can  the  Land  Department,  by  awarding  a  preference 
right  of  entry  to  the  successful  contestant  of  an  entry 
on  lands,  while  withdrawn  under  the  first  form  with- 
drawal of  the  Reclamation  Act,  and  by  recognizing  such 
preference  right  as  paramount  to  all  others  within  thirty 
days  after  notice  of  restoration  of  such  lands  to  public 
entry,  although  not  exercised  within  thirty  days  after 
notice  of  such  preference  right,  create,  or  confer  a  right 
on  such  successful  contestant  as  is  contemplated  by,  or 
included  in,  Section  19  of  the  United  States  Penal  Code  ? 

Or,  to  put  it  in  another  form:  Has  the  Land  De- 
partment authority  and  jurisdiction  to  suspend  the  pref- 
erence right,  as  defined  and  created  by  the  Act  of  May 
14,  1880,  when  awarded  at  the  successful  termination  of 
a  contest  of  an  entry  on  lands  withdrawn  from  all  forms 
of  public  entry,  and  while  said  lands  are  so  withdrawn, 
so  as  to  keep  such  preference  right  alive  beyond  the 
thirty  days'  notice  of  the  cancellation  of  the  entry,  given 
by  the  local  land  officials,  as  required  by  said  Act  ? 

To  each  of  these  questions,  plaintiffs  in  error  say  that 
^'no"  is  the  correct  answer,  and  to  persuade  this  hon 
orable  court   that    such  is  the  correct  answer,  we  will 
now  proceed  to  consult  law,  logic  and  reason. 

VI.     Argument. 

Section  19  the  Penal  Code,  of  the  United  States  of 
1910,  under  which  the  indictment  herein   is  found,  pro- 
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vides  that  ^4f  two   or   more  persons  conspire  to  injure, 
oppress,  threaten,  or  intimidate  any   citizen  in  the  free 
exercise  or  enjoyment  of  any  right   or  privileges  secured 
to  him  by  the  constitution  or  laws  of  the    United  States^ 
(italics  ours,'0  they  shall  be  punished,  etc. 

In  discussing  this  section  which  was  formerly  Sec- 
tion 5508  of  the  Revised  Statutes,  the  Supreme  Court 
of  the  United  States  in  United  States  vs.  Cruikshank, 
92  U.  S.,  542,  said: 

^'To  bring  this  case  under  the  operation  of  the  statute 
therefore,  it  must  appear  that  the  right,  the  enjoyment 
of  which  the  conspirators  intended  to  hinder  or  prevent, 
was  one  granted  or  secured  by  the  constitution  or  laws 
of  the  United  States.  If  it  does  not  so  appear,  the 
criminal  matter  charged  has  not  been  made  indictable  b}^ 
any  Act  of  Congress.  " 

And  again  in  United  States  vs.  Waddell,  112  U.  S., 
76,  the  same  court  announced: 

''The  protection  of  this  section  extends  to  no  other 
right,  to  no  right  or  privilege  dependent  on  a  law  or 
laws  of  the  State.  Its  object  is  to  guaranty  safety  and 
protection  to  persons  in  the  exercise  of  rights  dependent 
on  the  laws  of  the  United  States^  including^  of  course^ 
the  constitution  and  treaties^  as  well  as  statutes^ 
and  it  does  not  in  this  section  at  least,  design  to 
protect  any  other  rights.  The  right  assailed,  ob- 
structed, and  its  exercise  prevented  as  set  out  in  this 
petition,  is  very  clearly  a  right  wholly  dependent  upon 
the  Act  of  Congress  concerning  the  settlement  and  sale 
of  public  lands  of  the  United  States.     No  such  right  ex- 


—  15  — 

ists  or  can  exist  outside  of  an  Act  of  Congress."     (Ital- 
ics ours.) 

The  Act  Creating  Preference  Right. 

By  the  Act  of  May  14,  1880,  (21  Stat.,  140,)  Congress 
created  the  preference  right  known  to  our  lands  laws  as 
follows: 

^'Sec.  2.  In  all  cases  where  any  person  has  con- 
tested, paid  the  land  office  fees,  and  procured  the  can- 
cellation of  any  pre-emption,  homestead,  or  timber  cul- 
ture entry,  he  shall  be  notified  by  the  register  of  the 
land  office  of  the  district  in  which  such  land  is  situated 
of  such  cancellation  and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said  lands  y  (Italics 
ours.) 

Thus  we  see  that  in  creating  this  preference  right 
Congress  expressly  limited  its  existence  to  a  period  of 
thirty  days  from  notice  by  the  local  land  officer,  nor  is 
there  any  other  Act  of  Congress  v/hich  affects  or  modi- 
fies this  limitation  so  as  to  prolong  or  extend  its  exist- 
ence be^^ond  the  thirty  days  prescribed. 

Discussing  the  preference  right,  the  Supreme  Court 
of  Oklahoma  in  the  case  of  Reaves  vs.  Oliver,  41  Pac, 
353,  says: 

^'A  contestant  for  a  preference  right,  has  no  right, 
under  the  law  to  occupy  the  land,  as  against  the  entry- 
man,  but  when  the  entry  is  canceled,  as  a  result  of  his 
contest  and  the  preference  right  is  awarded  under  the 
Act  of  Congress  of  May  14,  1880,  his  rights  relate  back 
to  the  initiation  of  his   contest  and  no  settlement  made 


—  16  — 

on  the  land  or  contest  initiated  subsequent  to  the  initia- 
tion of  his  contest  can  defeat  his  right  to  enter  the  land, 
or  take  from  him  the  right  to  possession,  if  he  follows 
up  his  right  and  make  the  homestead  entry  within  the 
time  allowed  by  law. ' '     (Italics  ours. ) 

In  the  case  at  bar,  neither  Ocheltree  nor  Bodkin,  ex- 
ercised their  alleged  preference  rights  within  thirty  days 
after  notice  of  such  b}^  the  land  office,  for  the  apparent 
reason  that  they  could  not  do  so,  the  lands  involved 
being  withdrawn  from  all  forms  of  public  entry.  But 
the  Land  Department  assumed  to  keep  such  rights  alive 
beyond  the  period  of  thirty  days,  aud  allowed  to  each  of 
the  successful  contestants  the  right  to  enter  the  lands 
described  as  against  all  other  persons,  within  thirty 
days  after  the  lands  were  restored  to  public  entry,  and 
made  the  allowance  of  their  applications,  respectively, 
solely  by  virtue  of  the  so-called  preference  right. 

The  allowance  by  the  land  office  of  the  applications 
of  Ocheltree  and  Bodkin,  based  on  preference  rights 
theretofore  awarded,  could  give  them  no  more  rights 
than  the  preference  right  itself  embraced  or  was  imbued 
with,  and  if  the  preference  right,  when  sought  to  be  ex- 
ercised, was  defunct,  or  void,  or  had  expired  by  limita- 
tion of  the  statute  creating  it,  then  the  action  of  the 
Land  Department  was  void,  and  no  right  was  acquired 
by  Ocheltree  or  Bodkin  by  virtue  of  the  allowance  of  the 
application  based  thereon. 

In  support  of  this  contention,  we  call  this  honorable 
court's  attention  to  the  language  of  the  Supreme  Court 
in  Maddox  vs.  Burnham,  156  U.  S.,  544,  where  it  says: 
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''It  is  true  that  he  claims  that  he  had  permission 
from  the  register  of  the  land  office  to  go  upon  the  land 
and  occupy  it,  but  the  register  had  no  power  to  give 
such  permission;  he  had  no  general  control  over  the  un- 
appropriated public  lands;  he  could  vest  no  rights^  legal 
or  equitable^  in  any  individual  other  than  such  as  are 
aiithorized  by  statute y     (Italics  ours.) 

That  there  is  no  statute  nor  other  authority  for  the 
action  of  the  local  land  office  in  allowing  the  applica- 
tions of  Ocheltree  and  Bodkin  on  June  1,  1912,  because 
and  by  virtue  of  their  alleged  preference  rights,  months 
and  almost  years  after  the  statutory  thirty  days  had  ex- 
pired, is  amply  shown  by  the  decisions,  rules,  regula- 
tions and  instructions  of  the  General  Land  Office  up  to 
and  after  the  allowance  of  said  applications  on  June  1, 
1912,  hereinafter  set  out. 

And  Congress  itself  has  made  a  distinction  which 
amounts  almost  to  construction  as  to  the  life  of  these 
preference  rights  as  affected  by  withdrawals  under  au- 
thority of  acts  of  Congress  by  the  enactment  of  the  act 
of  March  3,  1911,  wherein  section  2  reads  as  follows: 

''Sec.  2.  That  in  all  cases  where  contests  were  ini- 
tiated under  the  provisions  of  the  act  of  May  14,  1880, 
prior  to  the  withdrawals  of  the  lands  for  national  forest 
purposes,  the  qualified  successful  contestants  may  exer- 
cise their  preference  right  to  enter  the  land  within  six 
months  after  the  passage  of  this  act."     (36  Stat.  1084.) 

Here  we  see  Congress  deliberately  saving  and  pro- 
tecting and  extending  the  preference  right  of  successful 
contestants  over  entries  on  lands  withdrawn  for  national 
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forest  purposes,  but  no  where  except  in  the  decisions  of 
the  land  department,  hereinafter  cited  and  reviewed, 
can  we  find  any  such  chano^e  or  modification  of  the  pre- 
ference right  awarded  to  successful  contestants  over 
entries  on  lands  withdrawn  under  the  first  form  with- 
drawal provided  for  in  the  reclamation  act. 

Two  3^ears  before  the  passage  of  this  act  of  Congress, 
the  general  land  office  rendered,  on  February  17,  1909, 
this  decision: 

"The  act  of  May  14,  1880,  does  not  confer  upon  a 
successful  contestant  a  vested  right  to  enter  the  land, 
but  merely  a  preferred  right  of  entry  for  thirty  days  as 
against  everyone  except  the  United  States. 

"Where  after  the  cancellation  of  an  entry  as  the  re- 
sult of  a  contest,  but  prior  to  exercise  by  the  contestant 
of  his  preferred  right,  the  land  is  withdrawn  for  inclu- 
sion within  a  national  forest  the  contestant's /r^y^>r^;^<:^ 
fi^ht  is  thereby  defeated,''     (Italics  ours.) 

Case  of  David  A.  Cameron,  37  L.  D.,  4S0. 

And  long  before,  on  December  11,  1894,  Secretary  of 
the  Interior  Smith,  wrote  this  opinion  for  the  general 
land  office: 

"The  application  of  Davis  was  rejected  by  the  local 
office  because  'the  land  is  shown  by  our  records  to  be 
part  of  the  "Sierra  Forest  Reserve,"  as  defined  by  the 
proclamation  of  the  president,  transmitted  to  this  office 
by  the  honorable  commissioner's  letter  "P"  of  March 
21,  1893.'  From  this  rejection  Davis  appealed,  claim- 
ing that  he  had  a  preference  right  of  entry  of  said  lands 
because  he   was   a   successful  contestant  of    one  Bacon, 
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whose  entry  was  held  for  cancellation  by  departmental 
decision  of  March  13,  1893,  and  his  rights  were  pre- 
served by  the  President's  proclamation  making  said 
forest  reserve.     *     *     *     * 

^'The  land  applied  for  was  included  within  the  reser- 
vation referred  to,  and  said  reservation  took  the  same 
beyond  the  operation  of  the  land  laws,  and  being  by 
authority  of  law  and  not  containing  a  provision  except- 
ing the  right  of  successful  contestants  from  the  force 
and  effect  of  the  reservation,  it  destroyed  any  privilege 
which  the  applicant  might  otherwise  have  had,  had  said 
reservation  not  been  made.^^      (Italics  ours.) 

Case  of  Jefferson  E.  Davis,  19  L.  D.,  489. 

And  again  on  May  9,  1900,  the  following  opinion 
was  written  by  Secretary  of  the  Interior  Hitchcock: 

^'Whatever  preferred  right  a  contestant  may  have  on 
the  cancellation  of  the  entry  under  attack,  is  defeated 
by  an  intervening  proclamatioji  by  the  President  declar- 
ing the  establishment  of  a  forest  reservation  that  in- 
cludes the  land  embraced  within  the  contested  entry. " 
(Italics  ours. 

Case  of  Schmith,  30  L.  D.,  6. 

Also  on  March  27,  1911,  Assistant  Secretary  of  the 
Interior  Pierce,  in  construing  section  2  of  the  act  of 
March  3,  1911,  just  enacted,  and  relating  to  preference 
rights  of  successful  contestants  as  affected  by  forest  re- 
serve withdrawals,  rendered  the  following  decision: 

"This  case  is  in  the  same  condition  in  respect  to  this 
as  it  would  be  had  Titus  sought  to  make  homestead 
entry.     He  could  not  make  such  entry  because  the  land 
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was  segregated  under  the  homestead  entries  against 
which  his  contests  were  then  still  pending.  //  is  well 
settled  tinder  then  subsisting  law  that  i^eservation  of 
land  to  public  use  defeats  the  preference  right  of  a  con- 
testant' '     (Italics  ours. ) 

Case  of  Santa  Fe  Pacific  R.  R.  Co.,  39  L.  D., 
611. 

On  February  25th,  1904,  Secretary  of  the  Interior 
Hitchcock  wrote  the  following  decision: 

"The  rule  is  so  settled  as  to  need  no  citation  of  au- 
thority that  the  contestant's  preference  right  is  personal 
and  cannot  be  assigned  or  waived  in  favor  of  another, 
but  that  on  failare  of  the  contestant  to  exercise  his  prefei - 
ference  right  within  the  time  limited^  the  entry  of  the 
first  legal  applicant  must  be  allozued.  " 

Schilling  vs.  Fuller,  32  L.  D.,  466. 

And  again  on  January  18,  1910,  First  Assistant  Sec- 
retary of  the  Interior  Pierce,  wrote  this  decision: 

"January  6,  1908,  Ness  was  notified  of  his  preference 
right  of  entry  by  registered  mail  and  he  received  this 
notice  on  January  8,  1908,  as  shown  by  his  signature  to 
the  registry  return  receipt.  His  preference  right  of 
thirty  days  therefore  commenced  to  run  on  January  P, 
(the  day  he  received  the  notice  being  excluded.)  his 
preference    right  expired  February  7,  1908. '^      (Italics 

ours.) 

Finley  vs.  Ness,  38  L.  D.,  394. 
Shortly  after  the  passage  of  the  act  of   May  14,  1880, 
to-wit:  on   August  31,  1886,  the  land  department  ren- 
dered this  decision: 
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'^'^ Failure  to  asse7''t  the  Preference  jight  of  entry  within 
the  statutory  period  after  cancellation  deprives  the  suc- 
cessful contestant  of  all  rights  gained  by  the  contest ^ 
(Italics  ours.) 

Hollants  vs.  Sullivan,  5  L.  D.,  115. 

In  a  decision  rendered  December  28th,  1895,  the 
general  land  office  announced: 

^^ But  the  law  requiring  a  successful  contestant  to  com- 
plete his  entry  within  thirty  days  from  date  of  notice  of 
caiicellation^  and  that  notice  to  an  authorized  attorney  of 
record  is  notice  to  the  party  he  represents,  is  too  well 
established  to  call  for  discussion.  There  is  no  question 
that  Gariss  failed  to  pe^^fect  his  homestead  entry  within 
thirty  days  fiom  date  of  notice  of  cancellation.  Hence 
a7ty  rights  that  he  7nay  have  must  depend  on  his  ability 
to  show  that  he  was  an  actual  settler  in  good  faith  at  the 
date  of  Borings  entjyy  (Italics  ours.) 
Gariss  vs.  Borin,  21  L.  D.,  542. 

We  have  heretofore  chiefly  dwelt  upon  the  law  con- 
cerning preference  rights  and  the  decisions  concerning 
the  same,  without  reference  to  the  Reclamation  Act  of 
June  17th,  1902,  but  as  that  Act  seriously  affected  such 
rights  and  intimately  concerns  this  case,  we  now  will 
endeavor  to  assist  the  court  in  comprehending  the 
changes  caused  by  that  Act  and  by  the  withdrawals 
thereunder. 

The  Reclamation  Act.      (32  Stat.,  388.) 

On  June  17,  1902,  Congress  passed  the  Act  com- 
monly called  ''The  Reclamation  Act,"  by  the  terms  of 


—  22  — 

which  the  Secretary  of  the  Interior  is  given  power  to 
withdraw  from  public  entry  the  lands  required  for  any 
irrigation  works  contemplated  under  the  provisions  of 
the  Act,  and  to  restore  to  public  entry  any  of  the  lands 
so  withdrawn,  when,  in  his  judgment  such  lands  are 
not  required  for  the  purposes  of  the  Act;  and  the  Sec- 
retary of  the  Interior  is  also  authorized  at  or  immedi- 
ately prior  to  the  time  of  beginning  surveys  for  any  con- 
templated irrigation  works,  to  withdraw  from  entry,  ex- 
cept under  the  homestead  laws,  any  public  lands  be- 
lieved to  be  susceptible  of  irrigation  from  said  works, 
provided  that  all  lands  entered  and  entries  made  under 
the  homestead  laws  within  areas  so  withdrawn  during 
such  withdrawal  shall  be  subject  to  all  the  provisions, 
limitations,  charges,  terms  and  conditions  of  the  Act. 

Thus  we  see  there  are  two  classes  of  withdrawal 
authorized  by  this  Act:  -i^ne  commonly  known  as 
''withdrawals  under  the^form,"  which  embraces  lands 
that  may  possibly  be  needed  in  the  construction  and 
maintenance  of  irrigation  works,  and  the  other  com- 
monly known  as  "withdrawals  under  the  second  form," 
which  embraces  lands  not  supposed  to  be  needed  in  the 
actual  construction  and  maintenance  of  irrigation 
works,  but  which  may  possibly  be  irrigated  from  such 
works.      (See  Circular  June  6,  1905,  33  L.  D.,  607.) 

Lands  withdrawn  under  the  first  form  cannot  be  en- 
tered, selected,  or  located  in  any  manner  as  long  as 
they  remain  so  withdrawn,  and  all  applications  for  such 
entries,  selections,  or  locations,  should  be  rejected  and 
denied  regardless  of  whether  they  were  presented  before 
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or  after  the  date  of  such  withdrawal,  and  regardless  also 
of  the  fact  that  any  application  may  be  based  upon  a 
settlement  made  before  such  withdrawal. 

(See  Circular  June  6,  1905,  supra.) 

Lands  withdrawn  under  the  second  form,  however, 
can  be  entered  only  under  the  homestead  laws,  and  sub- 
ject to  the  provisions,  limitations,  charges,  terms  and 
conditions  of  the  Act,  and  also  applications  to  make 
selections,  locations  or  entries  of  any  other  kind  should 
be  rejected. 

(See  Circular  June  6,  1905,  supra.) 

Section  10  of  this  Act  further  authorizes  the  Secretary 
of  the  Interior  to  make  such  rules  and  regulations  as 
may  be  necessary  and  proper  for  the  purpose  of  carry- 
ing the  provisions  of  the  Act  into  full  force  and  effect. 

After  the  passage  of  this  Act  the  burden  of  its  execu- 
tion fell  upon  the  Secretary  of  the  Interior,  and  his  con- 
struction of  its  terms,  and  the  effect  of  its  provisions 
upon  preference  rights  procured  by  successful  contests, 
become  important  in  a  consideration  of  the  question 
herein  raised.  And  no  better  way  of  presenting  the 
construction  of  this  executive  officer  can  be  found,  than 
the  quotation  of  the  instructions,  rules  and  regulations 
promulgated  by  the  Secretary,  concerning  the  Recla- 
mation Act  and  contest  of  public  land  entries.  And  we 
herewith  present  in  chronological  order  the  rules  in 
point: 
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Rules,  Regulations  and  Instructions  of  the  Secretary  of  the 
Interior,  Relating  to  Reclamation  and  Contests. 
1.     Circular  of  June  6,  1905.     (33  L.  D.,  607.) 

The  first  expression  of  the  Department  of  the  Interior 
on  this  subject  appears  in  the  Circular  of  June  6,  1905, 
sections  six  and  seven  of  which  are  as  follows: 

^ 'Sixth.  Any  entry  embracing  lands  included  within 
any  withdrawal,  made  under  either  of  the  forms  men- 
tioned, whether  such  entry  was  made  before  or  after  the 
date  of  such  withdrawal,  may  be  contested  and  canceled 
because  of  entryman's  failure  to  comply  with  the  law  or 
for  any  other  sufficient  reason,  and  any  contestant  who 
secures  the  cancellation  of  such  entij  and  pays  the  land 
office  fees^  occasioned  by  his  contest^  will  be  awarded  a 
preferred  ;  ight  of  making  entry  under  the  Reclamation 
Act^  provided  the  lands  involved  are  not  embraced  zvithin 
a  withdraiual  of  the  hrst  form.      (Italics  ours.) 

' 'Seventh.  When  any  entry  for  lands  embraced 
within  a  withdrawal  under  the  first  form  is  canceled  b}^ 
reason  of  contest  or  for  any  other  reason,  such  lands  be- 
come subject  immediately  to  such  withdrawal  and  can- 
not, thereafter,  so  long  as  they  remain  so  withdrawn, 
be  entered  or  otherwise  appropriated,  either  by  a  suc- 
cessful contestant  or  any  other  person;  but  any  con- 
testant who  gains  a  preferred  right  to  enter  any  such 
lands  may  exercise  that  right  at  any  time  within  thirty 
days  from  notice  that  the  lands  involved  have  been  re- 
leased from  such  withdrawal  and  made  subject  to  entry. ' ' 

Section  six,  above  quoted,  expressly  denies  a  prefer- 
ence  right   to    a    successful   contestant  of   an  entry  on 
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lands  included    within  a  first   form    withdrawal.     This 

regulation  remained  in  this  form  until  January  19,  1909, 
when  a  much    stronger   declaration   and  regulation  was 

enunciated;  and  in  this  connection  it  is  well  to  remem- 
ber that  while  the  lands  described  in  count  number  one 
of  the  indictment  herein,  were  withdrawn  under  the 
first  form  withdrawal,  the  contest  of  Ocheltree  against 
the  Arnold  entry  was  filed,  allowed,  and  on  September 
30,  1908,  the  Arnold  entry  was  canceled  and  a  prefer- 
ence right  awarded  to  Ocheltree  by  the  Land  Depart- 
ment, notice  of  which  was  served  on  him  in  October, 
1908.  (Tr. ,  pp.  82-84.  )  And  it  is  also  well  to  remem- 
ber that  during  the  same  time  of  withdrawal  under  the 
first  form  of  the  lands  described  in  count  number  two  of 
the  indictment,  the  contest  of  Bodkin  against  Edwards 
was  filed,  allowed,  and  on  June  25,  1909,  the  Edwards 
entry  was  canceled  by  the  commissioner  and  a  prefer- 
ence right  of  entry  thereon  awarded  to  Bodkin,  of  which 
he  had  notice  prior  to  January  1910,  (Tr.,  p.  84.) 

2.     Circular  of  January  19,  1909.     (37  h.  D  ,  365.) 

"To  Registers  and  Receivers. 

"Sirs:  The  provisions  of  the  paragraphs  6  and  7  of 
the  regulations  concerning  lands  withdrawn  under  the 
Reclamation  Act  of  June  17,  1902,  (32  Stats.,  388,)  ap- 
proved June  6th,  1905,  (33  L.  D.,  607,)  are  hereby 
amended  to  read  as  follows: 

"6th.  No  contest  will  be  allowed  against  any  entry 
embracing  land  included  within  the  area  of  any  first 
form  withdrawal,  and  in  all  cases    where    a  contest  has 
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been  allowed  prior  to  such  withdrawal,  the  withdrawal^ 
if  made  before  the  termination  of  the  contest^  or  before 
entry  by  the  successful  contestant^  will^  ipso  facto ^  termi- 
nate all  right  that  was  acquired  by  ?^eason  of  such  contest, 
(Italics  ours.) 

''7th.  Any  entry  of  land  embraced  within  the  area 
of  a  second  form  withdrawal  may  be  contested  and,  if  at 
the  date  of  entry  by  the  successful  contestant,  the  land  is 
under  second  form  withdrawal,  his  entry  will  be  subject 
to  the  limitations  and  conditions  of  the  Reclamation 
Act." 

Thus  we  here  find  a  positive  declaration  by  the  De- 
partment of  the  Interior,  which,  applied  to  the  Ochel- 
tree  and  Bodkin  contests,  would  have  terminated  any 
preference  right  acquired  by  reason  of  such  contests. 
Both  the  foregoing  circulars  indicate  in  the  plainest  of 
language  that  contests  cannot  be  maintained  against  en- 
tries embraced  within  first  form  reclamation  withdrawals, 
so  as  to  give  birth  to  any  prefei  ence  rights  and  the  latter 
declares  that  the  withdrawal  of  the  lands  ipso  facto  ter- 
minated all  rights  that  Ocheltree  or  Bodkin  might  have 
acquired  by  reason  of  their  contests,  for  section  6  pro- 
vides and  declares  that  even  if  a  contest  is  terminated, 
and  a  preference  right  awarded  prior  to  withdrawal,  the 
withdrawal,  if  made  prior  to  entry  by  the  successful  con- 
testant, ipso  facto ^  terminates  such  preference  right. 

These  two  sections,  six  and  seven,  as  amended  in 
1909,  were  again  promulgated  in  a  circular  of  the  land 
department  issued  May  31,  1910,  embodying  the  law  and 
regulations  relating  to  reclamation  of  arid  lands,  but 
are  therein  numbered  19  and  20. 
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3.  Circular  of  May  30,  1910.  (38  I..  D.,  620-631.) 
^'19.  No  contest  will  be  allowed  against  any  entry 
embracing  land  included  within  the  area  of  any  first-form 
withdrawal,  and  in  all  cases  where  a  contest  has  been 
allowed  prior  to  such  withdrawal,  the  withdrawal,  if 
made  before  the  termination  of  the  contest  or  before  en- 
try by  the  successful  contestant,  will  ipso  facto ^  termin- 
ate all  right  that  was  acquired  by  reason  of  such  con- 
test. 

"20.  Any  entry  of  land  embraced  within  the  area  of 
a  second  form  withdrawal  may  be  contested,  and  if  at 
the  date  of  entry  by  the  successful  contestant  the  land 
is  under  second  form  withdrawal,  his  entry  will  be  sub- 
ject to  the  limitations  and  conditions  of  the  reclamation 
act." 

4.     Circular  of   October    19,    1910,  Relating    to    Contests 

Against  Entries  Embraced  Within  Reclamation 

Withdrawals.       (39    I..    D.,   296-) 

''The  Honorable  the  Secretary  of  the  Interior. 

''Sir:  In  compliance  with  the  instructions  contained 
in  your  letter  of  October  11,  1910,  it  is  respectfully 
recommended  that  paragraphs  19  and  20  of  the  circular 
approved  May  31,  1910  (38  L.  D.,  620),  be  amended  so 
as  to  read  as  follows: 

"19.  No  contest  will  be  allowed  against  any  entry 
embracing  land  included  within  the  area  of  any  first 
form  withdrawal  or  land  reserved  for  irrigation  pur- 
poses, commonly  known  as  land  under  the  second  form 
of  withdrawal,  until  the  Secretary  of  the  Interior  shall 
have  established  the  unit  of  acreage  and  fixed  the  water 
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charges,  and  the  date  when  the  water  can  be  applied 
and  made  public  announcement  of  the  same,  and  in  all 
cases  where  a  contest  has  been  allowed  prior  to  such 
withdrawals,  the  withdrawal,  if  made  before  the  termin- 
ation of  the  contest,  will  ipso  facto  terminate  all  right 
that  was  acquired  by  reason  of  such  contest.  In  cases 
where  contest  has  been  allowed  as  to  entries  on  second 
form  lands,  the  act  of  Congress  approved  June  25,  1910 
(Public  No.  289),  precludes  entry  by  successful  con- 
testants until  the  lands  are  restored  to  the  public  do- 
main or  platted  to  farm  units  and  covered  by  public 
notice  under  section  4  of  the  reclamation  act. 

''If  the  approval  of  the  act  preceded  the  termination 
of  the  contest,  all  rights  thereunder  were  ipso  facto 
terminated  by  the  act,  but  in  all  cases  where  a  prefer- 
ence right  has  been  gained  by  virtue  of  a  successful 
contest,  terminated  before  the  withdrawal  of  the  land 
or  the  passage  of  the  said  act,  the  successful  contestant 
may  exercise  his  right  and  make  entry  at  any  time 
within  thirty  days  from  notice  that  the  lands  involved 
have  been  restored  to  the  public  domain,  or  covered  by 
public  notice  and  made  subject  to  entry,  but,  in  the  lat- 
ter event,  his  entry  must  be  made  subject  to  the  limita- 
tions, charges  and  conditions  imposed  by  the  reclama- 
tion act. 

"20.  Any  entry  of  land  embraced  within  the  area 
of  a  second-form  withdrawal  may  be  contested  after 
farm  units  have  been  established  covering  such  entry, 
and  public  notice  has  issued  in  connection  with  the 
same,    fixing    the    water   charges    and    the    date   when 
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water  can  be  applied,  and  if  at  the  date  of  entry  by 
the  successful  contestant,  the  lands  have  not  been  re- 
leased from  the  withdrawal  under  the  provisions  of  the 
reclamation  act,  his  entry  will  be  subject  to  the  limi- 
tations, charges  and  conditions  imposed  by  that  act.'^ 

^'The  recognition  of  preference  right  in  successful 
contestants,  where  contests  have  terminated  prior  to  the 
withdrawal  of  the  lands  involved  is  in  accordance  with 
the  present  practice,  and  the  exercise  of  that  right  is 
provided  for  in  a  manner  similar  to  that  set  forth  in  the 
circular  of  June  6th,  1905.     (33  L.  D..  607.) 

^'It  is  respectfully  recommended  that  you  attach  your 
approval  to  this  letter  and  cause  it  to  be  returned  to  this 
office. 

Very  respectfully, 

FRED.  DENNETT, 

Commissioner. 

Approved  Oct.  19th,  1910, 

L.  A.  BalIvINGEr,  Secretary.'' 

While  the  foregoing  statement  of  rules  might  have 
been  made  much  simpler  and  with  less  verbiage,  still  it 
is  apparent  that  the  author  thereof  recognizes  the  old 
rule  that  contests  are  not  to  be  allowed  against  entries 
of  lands  embraced  within  a  first-form  withdrawal,  for 
the  first  statement  in  rule  19  is:  ''No  contest  will  be 
allowed  against  any  entry  embracing  land  included 
within  the  area  of  any  first-form  withdrawal;"  while 
all  the  rest  of  the  section  relates  to  contests  of  entries 
on  second-form  withdrawals,  and  to  the  changes  oc- 
casioned by  the  passage  of  the  act  of  Congress  of   June 
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25,  1910  (36  Statutes,  835),  in  section  5  of  which  it  is 
provided: 

"That  no  entry  shall  hereafter  be  made  and  no  entry- 
man  shall  be  permitted  to  go  upon  lands  reserved  for 
irrigation  purposes  until  the  Secretary  of  the  Interior 
shall  have  established  the  unit  of  acreage  and  fixed  the 
water  charges  and  the  date  when  the  water  can  be  ap- 
plied and  made  public  announcement  of  the  same.  " 

All  of  which  relates  exclusively  to  second-form  with- 
drawal lands,  entries  on  which  could  always  theretofore 
be  contested  for  cause,  and  a  preference  right  awarded 
to  the  successful  contestant,  who  could  exercise  it,  sub- 
ject however  to  the  limitations  of  the  reclamation  act. 

5.     Circular  of  April  29,  1912,  Relating  to  Reclamation  of 
Arid  Lands.     (40  L.  D.  ,641.) 

In  this  circular  from  which  we  also  quote  sections  10 
and  15,  the  subject  matter  of  contests  is  reduced  to  one 
section  numbered  23,  from  which  it  again  appears  that 
contests  of  entries  on  lands  embraced  wathin  a  first- 
form  withdrawal  will  not  be  allowed,  the  new  rule  in- 
serting the  word  "private"  before  the  word  "contest." 

"Sec.  10.  After  lands  have  been  withdrawn  under 
the  first  form  they  cannot  be  entered,  selected  or  located 
in  any  manner  so  long  as  they  remain  so  withdrawn, 
and  all  application  for  such  entries,  selections  or  loca- 
tions, should  be  rejected  and  denied,  regardless  of 
whether  they  were  presented  before  or  after  the  date  of 
such  withdrawal.  (See  John  J.  Maney,  35  L.  D., 
250.") 
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''Sec.  15.  Upon  the  cancellation  of  a  homestead  en- 
try covering  lands  embraced  within  a  withdrawal  under 
the  Reclamation  Act  such  withdraw^al  becomes  effective 
as  to  such  lands  without  further  order.  (See'Cornelius 
J.  McNamara,  33  L.  D.,  520.") 

"Sec.  23.  No  private  contest  will  be  allowed  against 
any  entry  embracing  land  included  within  the  area  of 
any  first  form  withdrawal,  or  land  reserved  for  irrigation 
purposes,  commonly  known  as  land  under  the  second 
form  of  withdrawal,  until  the  Secretary  of  the  Interior 
shall  have  established  the  unit  of  acreage  and  fixed  the 
water  charges,  and  the  date  when  the  water  can  be  ap- 
plied and  made  public  announcement  of  the  same.  In 
cases  where  contest  has  been  allowed  as  to  entries  on 
second  form  lands,  the  Act  of  Congress  approved  June 
25,  1910,  (36  Stat.,  835,)  precludes  entry  by  successful 
contestants  until  the  lands  are  restored  to  the  public 
domain  or  platted  to  farm  units  and  covered  by  public 
notice  under  Section  4  of  the  Reclamation  Act.  In  all 
cases  where  a  contest  has  been  allowed  prior  to  the 
withdrawal  of  the  lands,  or  in  the  case  of  entries  on 
second  form  lands,  prior  to  the  approval  of  the  Act  of 
June  25,  1910,  the  withdrawal  attaches  to  the  lands  in- 
volved immediately  on  cancellation  of  the  entry,  and  no 
rights  can  be  obtained  by  the  contestant  in  the  event 
that  the  entry  is  canceled  under  the  contest  proceedings 
prior  to  the  vacation  of  the  order  of  withdrawal  and 
opening  of  the  lands  to  entry.  In  all  cases  where  a 
preference  right  has  been  gained  by  virtue  of  a  success- 
ful contest,  terminated  before  the  withdrawal  of  the  land 
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or  the  passage  of  said  Act,  the  successful  contestant 
may  exercise  his  right  and  make  entry  at  any  time 
within  thirty  days  from  notice  that  the  lands  involved 
have  been  restored  to  the  public  domain,  or  covered  by 
public  notice  and  made  subject  to  entry,  but,  in  the  lat- 
ter event,  his  entry  must  be  made  subject  to  the  limita- 
tions, charges,  and  conditions  imposed  by  the  Reclama- 
tion Act. ' ' 

And  the  rule  is  also  somewhat  changed  in  its  terms 
to  comply  with  an  Act  of  Congress  of  February  18, 
1911,  (36  Stat.,  917,)  amending  Section  5  of  the  Act  of 
June  25,  1910,  supra. 

6.     Circular   of  August   24,  1912,  Relating   to  Contests   of 
Lands  Withdrawn  Under   the  Reclamation  Act. 

(411..  D.,  171.) 

^'The  Commissioner  of  the  General  Land  Office. 

''Sir:  Through  contests,  and  otherwise,  my  atten- 
tion has  been  repeatedly  directed  to  the  regulations  of 
of  January  19th,  1909,  (37  L.  D.,  365,)  wherein  the 
provisions  of  paragraphs  six  and  seven  of  the  regu- 
lations concerning  lands  withdrawn  under  the  Reclama- 
tion Act  of  June  17th,  1902,  (32  Stat.,  388,)  approved 
June  6,  1905,  (33  L.  D.,  607,)  were  amended  to  read 
as  follows: 

''6th.  No  contest  will  be  allowed  against  any  entry 
embracing  land  included  within  the  area  of  any  first 
form  withdrawal,  and  in  all  cases  where  a  contest  has 
been  allowed  prior  to  such  withdrawals,  the  withdrawal, 
if  made  before  the  termination  of  the  contest,  or  before 
entry  by  the  successful  contestant,  will,   ipso  facto    ter- 
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minate  all  right  that  was  acquired  by  reason  of  such 
contest. 

''7th.  Any  entry  of  land  embraced  within  the  area 
of  a  second-form  withdrawal  may  be  contested  and,  if  at 
the  date  of  entry  by  the  successful  contestant,  the  land 
is  under  second-form  withdrawal,  his  entry  will  be  sub- 
ject to  the  limitations  and  conditions  of  the  reclamation 
act.'' 

''After  a  most  careful  consideration  of  the  matter  I 
am  of  opinion  that  the  change  made  by  the  circular  of 
January  19,  1909,  is  detrimental  to  public  interests,  be- 
lieving that  contests  should  be  permitted  of  all  claims 
whether  within  a  first-form  reclamation  withdrawal  or 
elsewhere,  upon  a  sufficient  charge,  which  if  proven 
would  avoid  a  claim  or  cause  its  cancellation.  The 
regulations  of  January  19,  1909,  are  therefore  revoked 
and  paragraphs  six  and  seven  of  the  regulations  of  June 
6,  1905,  supra  ^  are  reaffirmed  or  restored  with  the  fol- 
lowing modification  as  to  paragraph  6: 

"Sixth.  An  entry  embracing  lands  included  within 
a  withdrawal,  made  under  either  of  the  forms  mentioned, 
whether  such  entry  was  made  before  or  after  the  date  of 
such  withdrawals,  may  be  contested  and  cancelled  be- 
cause of  entryman's  failure  to  comply  with  the  law,  or 
for  any  other  sufficient  reason,  and  any  contestant  who 
secures  the  cancellation  of  such  entry  and  pays  the  land 
office  fees  occasioned  by  his  contest,  will  be  awarded  a 
preferred  right  of  making  entry.  Should  the  land  em- 
braced in  the  contested  entry  be  within  a  first-form 
withdrawal   at    time  of   successful    termination    of   the 
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contest,  the  preferred  right  may  prove  futile,  for  it  can- 
not be  exercised  as*  long  as  ths  land  remains  so  with- 
drawn. Should  it  be  within  a  second-form  withdrawal, 
however,  he  (the  contestant),  may  make  entry  under 
the  terms  of  the  reclamation  act,  and  should  it  at  that 
time,  be  excluded  from  all  forms  of  withdrawal,  he  may 
enter  as  in  other  cases  made  and  provided.  It  should 
be  the  duty  however  of  such  contestant  to  keep  the  local 
officers  advised  respecting  his  residence,  to  which  notice 
may  be  sent  him  of  his  preference  right  of  entry  in 
event  of  successful  contest,  and  a  notice  mailed  to  his 
address,  shown  by  the  records  of  the  local  land  offiee  at 
the  time  of  the  mailing  of  the  notice  of  preference  right, 
will  be  held  to  meet  the  requirement  of  the  act  of  May 
14,  1880.     (21  Stat.,  140.)" 

'*I  understand  that  the  cause  assigned  for  denying 
the  right  of  contest  in  the  regulation  of  1909  was  the 
fact  that,  to  a  great  degree,  the  contestant  although 
successful  in  his  contest,  was  unable  to  realize  thereon 
because  of  the  need  of  the  lands  for  governmental  use; 
and,  further,  that  in  instances  where  the  lands  were 
not  desired  for  governmental  use,  their  restoration, 
occurring  at  a  date  so  far  distant  from  the  success- 
ful termination  of  the  contest,  led  to  confusion  be- 
cause of  overlooking  the  outstanding  preference  right 
at  the  time  of  the  opening  of  the  land  to  entry,  and  at 
the  time  of  entry  of  the  lands  by  another. 

"With  respect  to  the  lands  that  are  desired  for  gov- 
ernmental use,  the  contestant  brings  his  contest  with 
the  knowledge  that  it  may  prove  futile  because  of  that 
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contingency,  and  while  there  is,  of  course,  danger  of 
overlooking  any  postponed  right,  it  seems  to  me  that  by 
appropriate  notation  upon  the  records,  particularly  the 
the  plats  of  the  local  lond  office  where  the  land  is  dis- 
posed of,  certainly  when  other  application  is  filed  there- 
for, and  if  appropriate  notice  has  not  already  been  issued 
to  the  contestant,  it  should  then  be  given,  and  no  other 
disposition  made  of  the  lands  pending  the  period  of  pre- 
ference right  accorded  by  the  statute. 

''Your  future  actions  respecting  contests  Mali  be  gov- 
erned accordingly.     So  instruct  the  local  officers. 
Very  respectfully, 

SAMUEL  ADAMS, 

First  Assist.  Secretary." 
It  is  rather  a  remarkable  coincidence  that  this  circular, 
issued  in  August,  1912,  completely  reversing  the  former 
rules  relating  to  the  subject  of  contests  on  lands  embraced 
within  first-form  reclamation  withdrawals,  and  purport- 
ing to  allow  such  contests,  although  the  preference 
right  gained  thereunder  might  be  ''futile,"  was  pro- 
mulgated just  after  the  Culpepper  and  Edwards  applica- 
tions for  homestead  entries  had  been  canceled,  and  the 
preference  rights,  so  called,  of  Ochelfree  and  Bodkin, 
allowed  by  the  local  land  office  officials  at  Los  Angeles, 
to-wit:  on  June  1,  1912,  and  after  the  lands  embraced 
in  the  tv/o  applications  and  contests,  had  been  restored 
to  public  entry. 

While  this  rule,  being  ex-post  facto,  cannot  legally 
affect  the  status  of  the  contests  of,  and  the  preference 
rights    awarded    to    Ocheltree  in    1908,  and   Bodkin  in 


—  36  — 

1909,  yet  it  does  prove,  especially  by  the  explanation  of 
the  First  Assistant  Secretary,  accompanying  it,  that, 
theretofore,  contests  of  entries  on  lands  embraced  within 
a  first  form  reclamation  withdrawal,  were  not  effective 
to  create  a  valid  preference  right  nnder  the  law  and  the 
rules  of  the  department.  And  yet  the  department  did 
allow  the  Ocheltree  and  Bodkin  contests  to  be  initiated, 
carried  on  and  completed  to  the  awarding  of  a  so-called 
preference  right  while  the  lands  embraced  within  the 
contested  entries  were  withdrawn  under  the  first  form 
reclamation  withdrawal.  Thus  we  behold  the  anoma- 
lous situation  of  the  department  saying  a  thing  cannot 
be  done  and  at  the  same  time  doing  it. 

It  also  will  be  noticed  that  the  First  Assistant  Secre- 
tary in  issuing  this  circular,  by  which  he  revokes  para- 
graphs 6  and  7  of  the  regulations  of  January  19,  1909, 
and  restores  sections  6  and  7  of  the  regulations  of  June 
6,  1905,  with  his  "modification"  of  Section  6,  does  not 
mention  the  regulations  on  the  identical  subject  of  May 
31,  1910,  nor  of  October  19,  1910,  nor  of  April  29,  1912. 
The  last  mentioned  being  hardly  dry  from  the  press. 
And  it  will  be  observed  also,  that  while  this  circular  of 
August  24,  1912,  allows  contests  of  entries  on  lands 
embraced  within  a  first  form  withdrawal,  yet  nowhere 
therein  is  there  any  regulation  requiring  the  subse- 
quent recognition  of  the  ' 'preference  right"  to  be 
awarded  to  the  su.ccessful  contestant  over  first  form 
withdrawal  lands,  but  on  the  contrary  the  regulation 
admits  that  the  "preferred  right  may  prove  futile,"  if 
the  land  embraced    in  the    contested    entry    be  within  a 
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first  form  withdrawal  at  the  time  of  successful  termina- 
tion of  the  contest. 

Apparently  not  satisfied  with  his  efforts  of  August 
24th,  1912,  the  same  First  Assistant  Secretary,  some 
ten  days  later  again  essayed  to  make  the  regulations  fit 
his  ideas  of  such  contests  and  produced  the  Circular  of 
September  4,  1912. 

7.     Circular  of  September  4,  1912,  Relating  to  Contests  of 
Land  Withdrawn  Under  Reclamation  Act. 

(41  Iv.  D.,  241.) 

''The  Commissioner  of  the  General  Land  Ofiice. 

"Sir:  Referring  to  Departmental  decision  of  August 
24,  1912,  (41  L.  D. ,  171,)  re-afiirming  or  restoring 
with  modifications,  paragraph  6  and  7,  of  the  regula- 
tions of  June  6,  1905,  (33  L.  D.,  607,)  with  respect  to 
contests  concerning  lands  withdrawn  under  the  reclama- 
tion act  of  June  17,  1902,  (32  Stat.,  388,)  said  sections 
are  hereby  amended  to  read  as  follows: 

"Sixth.  An  entry  embracing  lands  including  within 
a  withdrawal  made  under  either  of  the  forms  mentioned, 
whether  such  entry  was  made  before  or  after  the  date 
of  such  withdrawal,  may  be  contested  and  canceled  be- 
cause of  entryman's  failure  to  comply  with  the  law,  or 
for  any  other  sufficient  reason,  and  any  contestant  who 
secures  the  cancellation  of  such  entry  and  pays  the  land 
office  fees  occasioned  by  his  contest,  will  be  awarded  a 
preferred  right  of  making  entry.  Should  the  land  em- 
braced in  the  contested  entry  be  within  a  first  form  with- 
drawal at  time  of  successful  termination    of  the  contest, 
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the  preferred  right  may  prove  futile,  for  it  cannot  be  ex- 
ercised as  long  as  the  land  remains  so  withdrawn. 
Should  it  be  within  a  second  form  withdrawal,  however,  he 
(the  contestant)  may  make  entry  under  the  terms  of  the 
Reclamation  Act,  and  should  it,  at  that  time,  be  ex- 
cluded from  all  forms  of  withdrawal,  he  may  enter  as 
in  other  cases  made  and  provided.  [No  contest  can  be 
allowed,  however,  against  any  qualified  entry  man  who, 
prior  to  June  25,  1910,  made  bona  Me  entry  upon  lands 
proposed  to  be  irrigated  and  who  established  residence 
in  good  faith  upon  the  lands  entered  by  him,  for  failure 
to  maintain  residence  or  to  make  improvements  upon 
his  land  prior  to  the  time  when  water  is  available  for  its 
irrigation.  Successful  contestants  against  entries  in 
second  forms  withdrawals,  reclamation  projects,  cannot 
be  allowed  to  exercise  preference  right  of  entry  prior  to 
the  time  when  the  Secretary  shall  have  established  the 
unit  of  acreage,  fixed  the  water  charges  and  the  date 
when  water  can  be  applied  and  made  public  announce- 
ment of  the  same.]  It  should  be  the  duty,  however,  of 
such  contestants  to  keep  the  local  ofiicers  advised  re- 
specting his  residence,  to  which  notice  may  be  sent  him 
of  his  preference  right  of  entry  in  event  of  successful 
contest,  and  a  notice  mailed  to  his  address,  shown  by 
the  records  of  the  local  land  office  at  the  time  of  the 
mailing  of  the  notice  of  preference  right,  will  be  held  to 
meet  the  requirements  of  the  act  of  May  14,  1880,  (21 
Stat.,  140.) 

^'Seventh.     When    any    entry    for   lands    embraced 
within    a    withdrawal  under  the  first  form  or  under  the 
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second  form,  Section  5,  of  the  Act  of  June  25,  1910,  (36 
Stat.,  835,)  is  canceled  by  reason  of  contest  or  for  any 
other  reason,  such  lands  become  subject  immediately  to 
such  withdrawal  and  cannot  thereafter,  so  long  as  they 
remain  so  withdrawn,  be  entered  or  otherwise  appropri- 
ated, either  by  successful  contestant  or  any  other  person, 
but  any  contestant  who  gains  a  preferred  right  to  enter 
any  such  lands  may  exercise  that  right  at  any  time 
within  thirty  days  from  notice  that  the  lands  involved 
have  been  released  from  such  withdrawal  and  made  sub- 
ject to  entry." 

''Department  decision  of  Aug.  24th,  1912,  is  modi- 
fied and  your  future  action  respecting  contests  will  be 
governed  accordingly.     So  advise  the  local  land  officers. 

Very  respectfully, 

SAMUEL  ADAMS, 
First  Assistant  Secretary.'^ 

Herein  we  find  Section  6,  the  same  as  promulgated 
August  24,  1912,  with  the  addition  therein,  however, 
of  that  part  which  we  have  enclosed  in  brackets.  But 
herein  we  also  find  that  Section  7  has  been  so  amended 
as  to  prolong  the  life  of  the  preference  right  to  be 
awarded  to  the  successful  contestant  of  entries  embraced 
within  first  form  reclamation  withdrawals  to  ''thirty 
days  from  notice  that  the  lands  involved  have  been  re- 
leased from  such  withdrawal  and  made  subject  to  entry. " 

That  is  exactly  what  the  Department  had  done  in 
fact  only  three  months  before,  when  it  allowed  the  pref- 
erence rights  of  Ocheltree  and  Bodkin,  theretofore 
granted  them,  to  overcome  the   settler's  rights  of  Cul- 
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pepper  and  Edwards,  respectively.  Hence  we  claim 
that  the  Department  has  not  only  gone  contrary  to  the 
law,  but  contraiy  to  its  own  regulations  in  these  two 
cases,  and  thereafter  in  the  interests  of  harmony  made 
two  efforts  to  draft  a  regulation  to  fit  its  decision. 

8.    Circular  of   February   6,   1913,   Containing  Laws   and 

Regulations  Relating  to  the  Reclamation 

of  Arid  Lands. 

(42  L.  D.,  35-37.) 

''25.  An  entry  embracing  land  included  within  a 
first  or  second  form  reclamation  withdrawal,  whether 
such  entry  was  made  before  or  after  the  date  of  such 
withdrawal,  may  be  contested  and  canceled  because  of 
entryman's  failure  to  comply  with  the  law  or  for  any 
other  sufficient  reason,  and  any  contestant  who  secures 
the  cancellation  of  such  entry  and  pays  the  land  office 
fees  occasioned  by  his  contest  will  be  awarded  a  pre- 
ferred right  of  making  entry.  Should  the  land  em- 
braced in  the  contested  entry  be  within  a  first  form  with- 
drawal at  time  of  successful  termination  of  the  contest 
the  preferred  right  may  prove  futile,  for  it  cannot  be  ex- 
ercised as  long  as  the  land  remains  so  withdrawn. 
Should  it  be  within  a  second  form  withdrawal,  however, 
the  contestant  may  make  entry  under  the  terms  of  the 
reclamation  law,  and  should  it  at  that  time  be  released 
from  all  forms  of  withdrawal,  he  may  enter  as  in  other 
cases  made  and  provided.  No  contest  can  be  allowed, 
however,  against  any  qualified  entryman  who,  prior  to 
June  25,  1910,  made  bo7ia  fide  entry  upon  lands  proposed 
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to  be  irrigated  and  who  established  residence  in  good 
faith  upon  the  lands  entered  by  him,  for  failure  to  main- 
tain residence  or  to  make  improvements  upon  his  land 
prior  to  the  time  when  water  is  available  for  its  irriga- 
tion. Successful  contestants  against  entries  in  second 
form  reclamation  withdrawals  cannot  be  allowed  to  ex- 
ercise preference  right  of  entry  prior  to  the  time  when 
the  Secretary  shall  have  established  the  unit  of  acreage, 
fixed  the  water  charges,  and  the  date  when  water  can 
be  applied  and  made  public  announcement  of  the  same. 
It  should  be  the  duty,  however,  of  such  contestant  to 
keep  the  local  ofiicers  advised  respecting  his  residence  to 
which  notice  may  be  sent  him  of  his  preference  right  of 
entry  in  event  of  successful  contest,  and  a  notice  mailed 
to  his  address,  shown  by  the  records  of  the  local  land 
office  at  the  time  of  the  mailing  of  the  notice  of  prefer- 
ence right,  will  be  held  to  meet  the  requirements  of  the 
Act  of  May  14,  1880,  (21  Stat.,  140.) 

"26.  When  any  entry  for  lands  embraced  within 
a  first  or  second  form  reclamation  withdrawal  is  can- 
celed for  any  reason,  such  lands  become  subject  imme- 
diately to  such  withdrawal.  Such  lands  under  first 
form  withdrawal  cannot  therefore,  so  long  as  they  re- 
main so  withdrawn,  be  entered  or  otherwise  appropria- 
ted either  by  a  successful  contestant  or  au}^  other  per- 
son; but  any  contestant  who  gains  a  preference  right 
to  enter  any  such  first  form  withdrawal  lands  may 
exercise  that  right  at  any  time  within  thirty  days  from 
the  notice  that  the  lands  involved  have  been  restored 
to  the  public  domain  or  the  withdrawal   changed  to  sec- 
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ond  form.  Such  lands  withdrawn  under  second  form 
withdrawal  may  be  entered  under  the  reclamation  act 
when  subject  to  entry  by  reason  of  public  notice  having 
been  issued  as  in  these  regulations  provided,  and  a  con- 
testant in  such  case  will  be  allowed  thirty  days  prefer- 
ence right  to  make  entry.'' 

The  above  sections  25  and  26  of  this  circular  are 
almost  identical  with  sections  six  and  seven  of  the  pre- 
vious circular  of  September  4,  191 2, the  only  difference 
being  the  language  used  in  the  opening  sentence  of  each 
section,  and  it  re-announces  the  new  doctrine  of  the 
^  ^floating"  preference  right. 

Having  reviewed  at  length  all  the  regulations  and 
instructions  of  the  executive  department  having  charge 
of  the  public  lands  of  ihe  United  States,  it  now  remains 
our  duty  to  find  from  its  decisions,  how  it  has  been  con- 
struing the  statute  creating  this  preference  right,  and 
what  has  been  its  action  concerning  contests  of  entries 
on  first  form  withdrawal  lands,  prior  and  up  to  the  ac- 
tion of  June  1,  1910,  on  the  Ocheltree  and  Bodkin 
preference  rights  applications.  As  we  have  already 
cited  and  quoted  from  many  cases  touching  the  subject 
of  contests  and  preference  rights  in  general,  we  now 
devote  ourselves  to  citing  and  quoting  only  from  cases 
involving  reclamation  withdrawals,  and  the  relation  of 
preference  rights  thereto. 

In  the  case  of  John  J.  Maney,  35  L.  D.,  250,  the 
Secretary  decided: 

"Indeed,  even  a  valid  homestead  entry  for  land 
within  the  limits  of  a  withdrawal  for  irrigation  works. 
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under  the  authority  of  the  act  of  June  17,  1902,  exist- 
ing at  the  date  of  such  withdrawal,  upon  which  entry 
final  certificate  had  not  issued,  or  the  legal  or  equitable 
title  to  the  land  embraced  therein  become  vested,  may 
be  canceled  by  the  department  if  it  appears  that  such 
land  is  required  for  use  in  the  construction  and  main- 
tenance of  such  work.  (Instructions  June  5,  1905,  33 
L.  D.,  607.  Instructions  October  12,  1905,  34  L.  D., 
158.  Opinion  January  25,  1906,  Id.  421.  Opinion 
February  20,  1906,  Id.^  445),  for,  as  was  stated  in  in- 
structions of  January  13,  1904  (32  L.  D.,  387),  such 
withdrawals  have  the  force  of  legislative  withdrawals, 
and  are  therefore  effective  to  withdraw  all  lands  within 
designated  limits  to  which  right  has  not  vested." 

One  of  the  best  considered  cases  decided  by  the  de- 
partment involving  this  subject,  comes  shortly  after  the 
passage  of  the  reclamation  act,  to-wit:  on  January  14, 
1904,  and  from  it  we  quote  rather  freely.  It  it  the  case 
of  Emma  H.  Pike,  32  L.  D.,  395: 

''It  is  well  settled  that  an  executive  order  creating  a 
reservation  for  a  public  purpose,  and  embracing  land 
covered  by  a /r^';;^^  faae  valid  entry,  will  take  effect 
thereon  if  the  entry  is  subsequently  canceled.  Charles 
W.  Filkins  (5  L.  D.,  49);  Staltz  vs.  White  Spirit  et 
al.  (10  L.  D.,  144);  James  M.  Oilman  (15  L.  D.,  2); 
and  Hostrawser  vs.  McSwain  (18  L.  D.,  523).  In 
the  latter  case  it  was  held  (syllabus): 

"  'A  contestant  who  successfully  attacks  an  entry 
covering  a  tract  of  land  embraced  within  the  limits  of 
a  withdrawal   for  a  public   reservation  made   after  said 
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entry  was  allowed,  does  not  thereby  secure  a  right  that 
will  exclude  said  tract  from  the  operation  of  the  order 
creating  the  reservation.'  '' 

The  Secretary  then  proceeds  to  cite  and  quote  from 
the  case  of  Jefferson  E.  Davis  (19  L.  D.,  489),  and 
from  the  case  of  William  H.  Schmith  (30  L.  D.,  6), 
hereinbefore  quoted  by  us,  and  then  proceeds: 

"In  respect  to  the  force  or  character  of  the  right  se- 
cured by  Emma  H.  Pike  under  the  act  of  May  14,  188o 
(21  Stat.  140),  by  reason  of  her  contest  against  the 
Yarten  entry,  certain  language  used  in  the  case  of  Stra- 
der  vs.  Goodhue  (31  L.  D.,  137)  is  referred  to  and 
relied  upon  in  her  appeal  here.  That  language  is  as 
follows: 

"  'The  preference  right  is  not  a  vested  right  until  a 
contestant  has  * 'contested,  paid  the  land  office  fees,  and 
procured  the  concellation"  of  the  entry  attacked.' 

"But  the  facts  in  that  case  alone  negative  the  sug- 
gestion that  it  was  intended  to  hold,  as  a  proper  con- 
struction of  the  act  of  May  14,  1880,  that  even  when  a 
contestant  has  performed  all  the  prerequisites  imposed 
by  said  act  he  thereby  secures  vested  right.  Such  a 
construction  would  of  course  imply  that  the  right  is  of 
such  force  and  character  that  it  could  not  be  divested 
even  by  an  Act  of  Congress,  authorizing  the  withdrawal 
of  the  land  involved  for  some  contemplated  public  pur- 
pose. The  reverse  of  this  proposition  appears  in  nu- 
merous decisions  both  of  the  department,  some  of  which 
are  cited  herein,  and   of   the  Supreme  Court.     *     *     * 
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.''That  the  purpose  of  section  2  of  the  act  of  May  14, 
1880,  supra  ^  was  solely  to  award  to  the  contestant  a 
preferred  right  for  thirty  days  to  enter  the  land  as 
against  every  one  except  the  United  States,  is  well  es- 
tablished." 

After  quoting  the  language  of  the  section,  the  decision 
continues: 

''In  no  manner  can  this  language  be  fairly  construed 
as  conferring  a  vested  right  upon  a  successful  contest- 
ant. The  act  only  confers  a  privilege  on  him  to  enter 
the  land  in  preference  to  others.  As  to  other  claimants 
he  has  a  superior  right  for  a  limited  period  to  entej  the 
land.  (Italics  ours.)  But  it  is  a  right  that  may  be 
waived  by  the  contestant;  it  does  not  extend  to  one  who 
is  disqualified  from  entering  the  land;  only  after  its  ex- 
ercise does  it  become  effective  to  exclude  adverse  claims, 
(Italics  ours.)  And  even  then  the  contestant  must 
fulfill  the  requirements  of  the  law  under  which  he 
makes  entry,  before  procuring  title.  It  is  not  a  right 
that  reserves  the  land  from  other  disposal.  In  the  lan- 
guage of  the  circular  of  July  4,  1899.     (29  L.  D.,  '.-9: 

"Thereafter,  and  until  the  period  accorded  a  success- 
ful contestant  has  expired  or  he  has  waived  his  preferred 
right,  applications  may  be  received,  entered,  and  held 
subject  to  the  rights  of  the  contestant,  the  same  to  be 
disposed  of  in  the  order  of  filing  upon  the  expiration  of 
the  period  accorded  the  successful  contestant  or  upon 
the  filing  of  his  waiver  of  preferred  right." 

"The  Act  authorizing  the  withdrawal  and  the  order 
carrying  the  same  into  effect,  covering   the  township  in 
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which  the  land  here  in  question  is  situated,  were  both 
made  prior  to  the  cancellation  of  the  entiy  contested  by 
Efnma  H.  Pike.  Under  the  rulings ^  whatever  preferred 
right  she  may  have  had^  the  same  not  amounting  to  a 
vested  right ^  was  defeated  by  the  intervening  order  of 
withdrawal  which  took  ejfect  immediately  npon  the  can- 
cellation  of  the  contested  e^ttiy. ' '      (Italics  ours. ) 

The  next  case  of  interest  is  that  of  Ernest  Woodcock, 
38  L.  D.,  349,  decided  Dec.  14,  1909. 

'^  Ernest  Woodcock  has  appealed  from  your  decision 
of  July  15,  1909,  in  which  affirming  the  action  of  the 
Register  and  Receiver  at  North  Yakima,  Washington, 
you  rejected  Woodcock's  application  02586  to  make 
homestead  entry  for  the  N.  W.  ^  N.  W.  ;^  Sec.  28, 
T.  13,  N.  R.  17  E.,  for  the  reason  that  the  land  is  in- 
cluded within  a  first  form  withdrawal  under  the  Act  of 
June  17,  1902,  (32  Stat.,  388;)  the  withdrawal  having 
been  made  by  order  of  the  Secretary  of  the  Interior, 
dated  October  9,  1905.  It  is  urged  in  the  brief  and 
argument  of  appellant  accompanying  his  appeal,  that 
error  was  committed  in  holding  that  the  land  was  with- 
drawn from  all  forms  of  entry  under  the  Reclamation 
Act,  for  the  alleged  reason  that  no  irrigation  works  are 
to  be  constructed  thereon  and  the  withdrawal  for  any 
other  purpose  is  not  warranted  by  the  law.  It  is  further 
contended  that  the  application  should  have  been  re- 
ceived and  held  suspended  until  a  contestant,  who 
secured  a  cancellation  of  a  homestead  entry  formerly 
embracing  this  land,  had  an  opportunity  to  exercise  his 
preference  right  upon  one  of  the  farm  units,  which  it  is 
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assumed  will  be  created  from  the  lands  withdrawn  and 
thereafter  upon  the  restoration  of  the  lands  to  entry,  ap- 
pellants application  to  enter  should  be  allowed. 

^'The  act  of  June  17,  1902,  authorizes  the  Secretary 
of  the  Interior  to  withdraw  ^from  public  entry  the  lands 
required  for  any  irrigation  works  contemplated  under 
the  provisions  of  this  Act.'  Such  withdrawals  are  leg- 
islative in  their  effect  and  preclude  the  allowance  of  any 
application  or  filing  therefor  under  the  public  land  laws. 
The  motives  or  purposes  of  the  officers  making  the 
withdrawal  cannot  be  attacked  by  appellant,  for,  as  held 
in  the  case  of  Riverside  Oil  Company  vs.  Hitchcock, 
(190  U.  S.,  316,)  'Neither  an  injunction  or  mandamus 
will  lie  against  an  officer  of  the  Land  Department  to 
control  him  in  discharging  an  official  duty  which  re- 
quires the  exercise  of  his  judgment  and  discretion.'  In 
the  case  of  Wolsey  vs.  Chapman,  (101  U.  S.,  755,)  the 
court  held  that  a  withdrawal  by  the  proper  executive  of 
the  government  was  sufficient  to  defeat  a  settlement  for 
the  purpose  of  pre-emption  while  the  order  was  in  force, 
'notwithstanding  it  was  afterwards  found  that  the  law 
by  reason  of  which  the  action  was  taken  did  not  contem- 
plate such  a  withdrawal.' 

"Whether  this  particular  tract  of  land  is  or  will  be 
required  or  used  in  the  construction  of  irrigation  works 
is  a  question  to  be  determined  by  the  Secretary  of  the 
Interior,  and  until  he  has  reached  a  determination  of 
that  question,  the  Act  of  June  17,  1902,  authorizes  him 
to  withhold  the  land  from  appropriation  and  disposition. 
It  is  a  general  rule  well  supported  by  both  law  and  good 
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administration  that  no  rights  are  obtained  by  an  attempt 
to  settle  or  file  upon  lands  at  the  time  embraced  in  a 
reservation  or  withdrawal  made  by  or  under  proper 
authority. 

'  ^Your  decision  in  rejecting  the  homestead  applica- 
tion to  enter  is  accordingly  hereby  affirmed." 

A  review  of  the  decisions  of  the  Land  Department  on 
the  subject  of  preference  rights  accruing  from  success- 
ful contests,  would  not  be  complete  without  considering 
the  case  of  Fairchild  vs.  Eby,  37  L.  D.,  362,  decided 
December  28,  1908,  as  this  decision  created  the  rules 
announced  in  the  Circular  of  January  19,  1909,  relating 
to  contests  of  entries  on  withdrawn  lands. 

The  facts  of  that  case  are  briefly  these : 

On  August  19,  1907,  Eby  filed  a  contest  against  a 
desert  land  entry  of  one  Spangler,  while  the  lands  em- 
braced in  the  entry  were  withdrawn  under  the  first  form 
reclamation  withdrawal  by  order  of  May  6,  1904.  The 
contest  was  entertained  by  the  local  land  office  and  on 
January  14,  1908,  Eby  was  notified,  (erroneously  so  the 
Department  says  in  the  opinion,)  of  the  cancellation  of 
the  entry,  sSi^that  he  had  thirty  days  preference  right 
within  which  to  file  on  the  land.  On  February  9,  1908, 
Eby  appeared  for  tbe  purpose  of  making  entry  and  was 
informed  that  by  reason  of  withdrawal  on  May  6,  1904, 
the  land  was  not  available  for  entry.  On  March  2, 
1908,  the  lands  involved  were  restored  to  entry  under 
the  second  form.  On  March  30th,  1908,  Fairchild  filed 
application  to  enter.  On  April,  13,  1908,  Eby  again 
applied  to  enter  the  land  in  question,    but  was  informed 
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that  the  same  had  been  entered  by  Fairchild.  On  April 
14,  1908,  the  local  officers  by  letter,  notified  Fairchild 
that  his  entry  was  improperly  allowed,  as  a  preference 
right  to  said  land  was  outstanding  in  favor  of  Eby.  On 
June  13,  1908,  the  Commissioner  affirmed  the  action  of 
the  local  officers,  and  appeal  was  taken  to  the  Secretary, 
who  then  proceeds  in  his  decision  as  follows: 

''The  case  is  now  before  this  Department  on  appeal, 
filed  by  Sherman  D.  Fairchild,  which  contends  that  the 
contest  should  not  have  been  entertained  in  the  first  in- 
stance because  said  land  is  within  a  government  reserve 
and  that  even  if  a  preference  right  ever  existed  in  favor 
of  Daniel  A.  Eby  by  reason  of  his  contest,  it  was  for 
thirty  days  next  after  notice  to  him  after  the  cancella- 
tion of  Spangler's  entry. 

'  'The  contention  of  Fairchild  that  the  contest  should 
not  have  been  allowed  would  be  tenable  but  for  the  reg- 
ulations of  the  department  of  June  6,  1905  (33  L.  D., 
607),  the  sixth  section  of  which  expressly  provides 
for  the  allowance  of  contests  against  any  entry  covered 
by  a  withdrawal  for  reclamation  purposes,  whether  the 
withdrawal  is  of  lands  for  use  in  the  construction  and 
operation  of  reclamation  works,  or  of  lands  susceptible 
to  irrigation  from  such  works. 

''When  a  contest  is  filed  under  said  rule  against  an 
entry  which  is  covered  by  a  withdrawal  for  use  by  the 
government,  the  seventh  section  of  said  regulations  pro- 
vides that  the  land  cannot  be  appropriated  by  a  success- 
ful contestant  so  long  as  the  lands  remain  withdrawn; 
'  'but  any  contestant  who  gains  a  preferred  right  to  enter 
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such  lands  may  exercise  that  right  at  any  time  within 
thirty  days   from    notice    that   the  lands   involved  have 
been  released  from  such  withdrawal   and  made  subject 
to  entry." 

^  ^ It  was  thus  contemplated  that  the  preference  right 
allowed  by  the  sixth  section  should  remain  suspended 
if  the  land  was  not  subject  to  entry  at  the  date  of  can- 
cellation, but  that  the  preference  ri^ht  so  acquired 
might  be  exercised  whenever  the  land  was  restored. 
Whether  a  contest  challenging  the  validity  of  any  entry 
should  or  should  not  be  allowed  is  a  matter  resting 
within  executive  jurisdiction,  but  when  it  has  been 
allowed,  and  in  pursuance  thereof  the  entry  has  been 
canceled  as  the  result  of  such  contest,  the  7nght  of  the 
successful  contestant  to  a  Preference  ;  ight  of  entry  of  such 
land  whenever  it  is  resto7^ed  to  e?ttry  is  a  legal  fight 
given  by  the  statute  and  cannot  be  controlled  by  executive 
discretion. 

'  ^It  follows  that  after  the  land  has  become  subject  to 
entry ^  Eby  was  entitled  to  the  usual  notice  provided  by 
the  statute  of  the  pi^efei^e^ice  right  to  make  entry  of  the 
land  within  the  statutory  period.  As  such  notice  was 
not  given,  the  entry  of  Fairchild  was  improperly  al- 
lowed and  must  be  canceled. 

"But  for  the  express  provision  in  section  6  of  said 
regulation  Eby  could  not  have  acquired  a  preference 
right  of  entry,  for  the  reason  that  at  the  date  of  the 
filing  of  his  contest  the  lands  had  been  appropriated  by 
the  government  for  contemplated  use  in  the  construction 
and   operation  of    irrigation   works,  and    every   one,  in 
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the  absence  of  such  rule,  would  be  put  upon  notice  that 
he  could  not  acquire  a  rig-ht  to  enter  the  land  upon  the 
cancellation  of  the  entry. 

-  ^^A  regulation  that  contemplates  the  acquisition  of 
legal  rights  that  must  be  suspended  indefinitely  can  ojtly 
result  in  great  confusion  in  the  disposal  of  the  public 
lands  and  ought  not  to  have  been  made  and  should  not 
be  continued.  Such  is  the  apparent  result  of  the  right 
conferred  by  the  sixth  and  seventh  regulations  of  June 
6,  1905,  and  it  is  believed  that  the  interest  of  the  gov- 
ernment, as  well  as  the  general  public,  will  be  subserved 
by  their  revocation.  In  the  future  no  contest  will  be 
allowed  against  any  entry  of  land  that  has  been  appro- 
priated by  the  government,  and  in  all  cases  when  a 
contest  has  been  allowed  before  such  appropriation,  the 
withd?  awal  of  the  land  for  use  by  the  government 
before  the  termination  pf  the  contest,  or  an  entjy  by  the 
successful  contestant^  will  ipso  facto  terminate  all  right 
that  was  acquired  by  reason  of  such  contest.  (Italics 
ours.) 

''A  contest  should  be  allowed  against  any  entry  of 
lands  susceptible  of  irrigation  from  any  government 
works,  either  before  or  after  the  withdrawal  of  such 
lands,  but  if  the  lands  shall  have  been  withdrawn  be- 
fore the  succeSvSful  contestant  enters,  his  entry  will  be 
subject  to  the  limitations  and  conditions  of  the  reclama- 
tion act. 

"It  is  therefore  directed  that  sections  six  and  seven  of 

of  the  regulations  of  June  6,  1905,  be  amended  ac- 
cordingly. 

''Your  decision  is  affirmed." 
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We  respectfully  suggest  that  the  above  decision  is 
essentially  wrong,  and  on  its  face  shows  wherein  the 
Secretary  misapplied  and  misconstrued  the  two  sections 
referred  to.  Section  six  of  the  regulations  is  relied 
upon  by  the  Secretary  as  the  creator  of  the  preference 
right  claimed  by  Eby,  and  yet  the  same  section  ex- 
pressly declares  that  a  preference  right  shall  not  be 
awarded  to  the  successful  contestant  if  the  lajids  involved 
are  embraced  within  a  hrst  form  withdrawal. 

Furthermore  we  contend  that  the  Interior  Depart- 
ment has  no  power  of  control  over  the  statutory  prefer- 
ence right,  so  as  to  suspend  it  during  departmental  dis- 
cretion. Such  is  the  action  of  the  department  in  this 
case,  and  such  was  its  action  in  the  cases  at  bar.  A 
careful  consideration  of  the  foregoing  decision  will  dem- 
onstrate that  the  ruling  therein  was  not  only  contrary 
to  law,  as  we  herein  contend,  but  was  iu  fact  directly 
contrary  to  the  regulation  upon  which  the  decision  is 
based  for  its  authority. 

Besides,  under  the  new  regulations  adopted  by  this 
decision  both  the  Ocheltree  and  Bodkin  preference  rights 
would  be  declared  terminated  by  the  withdrawal,  as 
neither  made  entry  thereunder  prior  to  the  withdrawal. 
One  might  appropriately  say  that  the  so  called  prefer- 
ence rights  of  Ocheltree  and  Bodkin  under  the  circum- 
stances and  the  then  rules,  as  well  as  the  law,  as  we  con- 
tend the  law  is,  were  "still  born, ' '  rather  than  being  born 
alive,  and  preserved  until  restoration  of  the  lands  by  the 
incubation  process  of  ^'suspension"  adopted  by  the  land 
department. 
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We  now  come  to  a  consideration  of  the  decision  of  the 
land  department  in  the  case  of  Beach  vs.  Hansen  (40 
L.  D.,  607),  rendered  April  3,  1912,  just  two  months 
prior  to  the  rejection  of  the  Culpepper  and  Edwards 
homestead  applications  based  on  settlers'  preference 
rights,  and  the  allowance  of  the  applications  of  Ochel- 
tree  and  Bodkin,  based  on  the  preference  rights  thereto- 
fore awarded  them,  and  undoubtedly  this  decision  was 
controlling  in  the  action  of  the  local  land  land  officers 
on  that  occasion.     It  is  as  follows: 

^ 'Harry  E.  Beach  appealed  from  decision  of  the  Com- 
missioner of  the  General  Land  Office  of  Tune  29   1911 
rejecting  his   application  for  homestead  entry  for  S.  E. 
%  Sec.  4,  T.    8  N.,  R.  29  E.,   W.   M.,  Walla  Walla, 
Washington. 

''February  23,  1902,  Fred  A.  Hall  made  homestead 
entry  for  this  land  against  which  George  E.  Hanson 
filed  contest,  which  effected  its  cancellation  January  22, 
1908. 

''December  29,  1905,  the  land  was  withdrawn  for  use 
in  Yakima  project,  and  was  restored  August  18,  1910, 
to  settlement  November  8,    and   to    entry  December  8 
1910,  on  which  day  Beach  filed    homestead  application, 
alleging  settlement,  Novembers,  1910. 

December  12,  1910,  Hanson  was  allowed  to  make 
desert  land  entry  in  exercise  of  his  preference  right  as 
successful  contestant  and  Beach's  homestead  application 
was  that  day  rejected  for  conflict  therewith.  The  com- 
missioner affirmed  that  action. 

It  is  assigned  as  error  of  the  decision  that  paragraph 
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6,  instructions  of  January  19,  1909,  (37  L.  D.,  365,) 
and  of  October  15,  1910,  (36  L.  D.,  296,)  and  Act  of 
June  25,1910,(36  Stat.,  835,)  absolutely  terminated 
any  preference  right  of  Hanson. 

*^It  is  true  that  Hanson  got  no  right  as  against  the 
United  States  to  enter  the  land  embraced  in  Hall's  en- 
try, then  withdrawn  for  use  in  Yakima  project.  This 
is  because  the  paramount  supposed  interest  of  the  United 
States  will  not  permit  another  entry.  But  if  it  be  found 
that  no  inteiest  of  the  L  nited  States  requires  appj^opria- 
tinn  of  the  land  to  public  use ^  and  that  the  withdrawal 
was  made  under  misappi^ehension  of  fact ^  the  preference 
right  attaches^  for  that  is  statutory^  granted  by  act  of 
May  14,  1880,  {21  Stat.,  140,)  (Italics  ours.)  The 
land  department  has  no  authority  by  regulation  to  dis- 
regard the  act  or  deny  the  right.  Regulations  apply  to 
land  under  proper  withdrawals  for  public  use  and  for 
protection  of  public  interest.  Thus  in  Wright  vs. 
Francis  et  al. ,  26  L.  D.,  499,  the  Department  held  that 
when  exercise  of  a  contestant's  preference  right  was  pre- 
vented by  withdrawal  of  the  land  for  reclamation  before 
expiration  of  the  preference  period,  and  it  was  restored 
to  entry,  the  right  may  be  exercised  within  thirty  days 
after  such  restoration.  The  present  case  like  that  in 
Wright  vs.  Francis,  involves  land  withdrawn  pending 
contest.  The  two  cases  differ  in  no  material  respect. 
'^     *     *     The  decision  is  affirmed." 

Inasmuch  as  the  foregoing  decision  seems  to  be  based 
on  that  in  Wright  vs.  Francis,  as  its  guide  and  author- 
ity, let  us  examine  that  case. 
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Wright  vs.  Francis  et  al.,  (36  L.  D.,  499.) 
Decided  June  6,   1908. 

Briefly  stated  the  facts  in  this  case,  as  pertinent  hereto, 
are  as  follows: 

On  July  30,  1903,  Wright  instituted  contest  against 
homestead  entry  of  one  Armstrong. 

On  April  24,  1905,  the  Armstrong  entry  was  can- 
celed and  Wright  given  a  preference  right  to  enter  the 
tract  embraced  in  the  Armstrong  entry. 

On  May  27,  and  June  3,  1905,  Wright  in  the  exer- 
cise of  his  preference  right,  filed  separate  applications 
for  each  governmental  subdivision  to  enter  the  land  in 
controversy . 

On  June  13,  1904,  while  the  contest  was  pending  and 
undetermined,  the  Department  withdrew  this  land  from 
entry,  filing  or  selection  under  the  second  form  of  the 
Reclamation  Act  of  June  17  ^  1902 , 

On  March  8,  1905,  the  Department  released  the  land 
from  such  withdrawal  restoring  same  to  settlement  on 
that  date,  and  to  entry  June  20,  1905. 

On  April  24,  1905,  Francis  filed  application  to  enter 
the  land  as  a  homestead,  this  being  the  same  day  that 
the  Armstrong  entry  was  canceled  and  the  preference 
right  awarded  to  Wright.  The  Francis  application  was 
held  in  obeyance  pending  the  exercise  of  the  preference 
right  awarded  Wright,  but  was  thereafter  rejected  be- 
cause presented  at  a  time  when  the  land  was  not  subject 
to  entry. 

On  June  3,  1905,  the  local  oflicers  rejected  Wright's 
application,  for    the    reason   that   the    lands    ernbr?!ced 
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therein  were  withdrawn,  from  which  appeal  was  taken 
to  the  Commissioner. 

The  decision  then  proceeds  as  follows : 

"You  hold  that  Wright  in  view  of  the  withdrawal 
and  restoration  to  entry  of  the  land  in  controversy,  made 
valid  use  of  his  preference  right  and  sustain  his  applica- 

''In  view  of  the  reasons  underlying  section  7  of  the 
Circular  of  June  6,  1905,  {33  L.  D.,  607,)  and  the  fact 
that  no  valid  application  to  make  homestead  entry  for 
this  tract  was  then  pending,  it  is  held  that  the  time 
within  which  Wright  could  use  his  preference  right  did 
not  expire  until  thirty  days  after  June  20,  1905,  the 
date  upon  which  said  land  was  subject  to  entry,  and 
that  his  application  was  submitted  in  time  for  consid- 
eration. This  is  clearly  in  accord  with  departmental 
action  in  the  unreported  case  of  Edwin  P.  Marshall,  as- 
signee, of  date  September  12,  1907,  and  under  the  cir- 
cumstances shown  by  the  record,  the  unreported  case  of 
Hufford  vs.  Waugh,  of  June  26,  1906,  will  not  be  fol- 
lowed. 

"It  is  noticed  that  Wright's  application  was  filed 
before  the  date  fixed  upon  which  this  land  was  to  be- 
come subject  to  entry,  d?iJ  the  time  allowed  Jiivi  to  use 
his  preference  ri^ht  as  then  understood  was  about  to  ex- 
pire^ no  ruling  having  been  made  allowing  such  right  to 
be  exercised  thirty  days  after  the  date  of  7^estoratio7i  of 
the  lands  to  entry.  (Italics  ours.)  Under  the  circum- 
stances his  application  will  be  considered  as  made  in  due 
and  proper  time. 


>) 
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In  the  decision  in  Beach  vs.  Hansen,  the  Secretary 
says  that  that  case  differs  in  no  material  respect  from 
the  Wright  vs.  Francis  case.  We  very  respectfully 
suggest  that  the  two  cases  are  entirely  and  fundamen- 
tally dissimilar,  in  that  the  Beach  vs.  Hansen  case  in- 
volves a  first  form  withdrawal^  and  the  Wright  vs. 
Francis  case  a  second  form  withdrawal.  And  while 
the  former  case  deals  with  Section  6  of  the  Circular  of 
1905,  the  latter  case  deals  with  Section  7  thereof.  And 
while  Section  6  of  the  Circular  of  1905,  denies  a  pref- 
erence right  to  the  successful  contestant  of  an  entry  on 
first  form  withdrawal  lands,  such  as  were  involved  in 
the  Beach  vs.  Hansen  case,  Section  7  of  that  Circular 
which  M^as  in  force  in  1908  at  the  time  of  the  decision 
in  Wright  vs.  Francis,  expressly  confers  on  the  success- 
ful contestant  of  aji  entry  on  second foi^m  withdrawal 
lands^  the  right  at  any  time  within  thirty  days  from  no- 
tice that  the  lands  involved  have  been  released  from 
withdrawal  and  made  subject  to  entry,  to  exercise  the 
preference  right  authorized  by  the  act  of  May  14,  1880, 
and  expressly  recognized  by  Section   6  of  that  Circular. 

Beside  at  that  time  a  second  form  withdrawal  did  not 
operate  to  prevent  homestead  entries  on  the  withdrawn 
lands,  for  Section  4  of  the  Reclamation  Act  provides 
that:  '  'The  Secretary  of  the  Interior  is  hereby  author- 
ized at  or  immediately  prior  to  the  time  of  beginning 
surveys  for  any  contemplated  irrigation  works,  to  with- 
drazv  from  entry ^  except  tinder  the  homestead  laws,,  any 
public  lands  believed  to  be  susceptible  of  irrigation  fr^om 
said  zvorks;  provided,  that  all  lands  entered  and  pu^-^-'^s 
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made  under  the  homestead  laws  within  areas  so  withdrawn 
during  such  withdrawals  shall  be  subject  to  all  the  provi- 
sions, limitations,  charges,  terms,  and  conditions  of  this 
Act/'     (32  Stat.,  388.) 

This  right  of  homestead  entry  on  second  form  with- 
drawn lands  existed  at  the  time  of  the  Wright  vs.  Fran- 
cis decision,  and  until  June  25,  1910,  when  section  5  of 
the  act  of  that  date  was  enacted,  providing  that  no  entry 
shall  be  made  on  second  form  withdrawn  lands,  "until  the 
Secretary  of  the  Interior  shallihave  established  the  unit 
of  acreage,  fixed  the  water  charges  and  the  date  when 
the  water  can  be  applied  and  made  public  announce- 
ment of  the  same."     (35  Stats,,  835.) 

In  the  Wright  vs.  Francis  case,  the  contest  was  ini- 
tiated before  withdrawal,  which  was  of  the  second 
form^  was  continued  and  allowed,  the  entry  cancelled 
and  a  preference  right  awarded,  while  the  land  was 
withdrawn  from  entry  under  second  form  withdraival. 
Within  thirty  days  from  notice  of  such  preference  right, 
Wright  filed  application  to  enter  under  his  preference 
right,  but  at  the  time  the  lands  were  not  yet  restored  to 
general  entry,  although  they  were  open  to  homestead 
entry  under  the  reclamation  act,  the  full  restoration 
taking  place  a  few  days  later,  to- wit:  on  June  20,  1905. 

Under  these  facts  the  Secretary  decided  the  Wright 
application  to  exercise  his  preference  right  was  filed  in 
time. 

This  is  entirely  different  from  the  facts  in  the  Beach 
vs.  Hansen  case,  and  instead  of  supporting  the  conclu- 
sion arrived  at  in  that  decision,  the  Wright  vs.  Francis 
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decision  demonstrated  that  the  Beach  vs.  Hansen  case 
was  wrongly  decided,  and  does  not  find  support  in  the 
former  decision  at  all.  As  a  matter  of  plain  fact  dem- 
onstrated by  the  language  of  the  decision  in  Beach  vs. 
Hansen,  the  conclusion  therein  reached  and  the  recog- 
nition of  the  so  called  preference  right  of  Hansen  was 
arbitrarily  made  and  given  on  the  assumption  by  the 
land  department  that  the  withdrawal  of  the  land  involved 
under  the  iirst  form  for  use  in  the  Yakima  Project  was 
made  under  m.isapi)rehension  of  /act. 

And  having  made  this  arbitrary  assumption,  the  de- 
partment proceeds  to  arbitrarily  declare  that,  such  being 
the  case,  the  preference  right,  awarded  during  such 
withdrawal,  attaches  and  cannot  be  disregarded  by  the 
department.  And  this  action  of  the  department  was 
done  directly  contrary  to  section  6  of  its  own  regulations 
of  1909. 

In  another  decision  (rendered  August  29,  1913),  of 
the  department  in  the  case  of  Chas.  E.  Wells  vs.  Flor- 
ence V.  Bodkin,  the  former  being  father  of  two  of  the 
defendants  herein,  and  the  latter  being  daughter  of 
Patrick  H.  Bodkin  described  in  the  indictment  herein, 
the  true  character  and  limitations  of  the  statutory  pre- 
ference right  is  recognized. 

Wells  had  settled  and  filed  on  a  quarter  section  in 
the  same  neighborhood  as  plaintiffs  in  error  herein,  and 
on  the  same  days.  Florence  V.  Bodkin  had  thereto- 
fore contested  to  successful  termination  a  former  entry 
on  the  same  land,  and  had  been  awarded  a  preference 
right,  which  she  sought  to  exercise  by  filing  her  deckr- 
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ation  of  homestead,  based  thereon,  on  May  18,  1910. 
But  prior  to  June  1,  1912,  when  the  local  land  office 
acted  on  these  two  applications,  Florence  V.  Bodkin 
died. 

The  Secretary  in  deciding  that  the  heirs,  if  qualified, 
may  succeed  to  such  preference  right  on  death  of  the 
successful  contestant,  used  this  language: 

''He  is  given  by  the  act  of  May  14,  1880,  if  a  quali- 
fied person,  a  right  of  entry  as  to  the  lands  involved, 
as  a  reward  for  initiating  contest  and  prosecuting  same 
to  a  cancellation  of  the  contested  entr}^,  and  he  must  be 
assumed  to  have  in  contemplation  when  he  initiated  his 
contest,  as  he  is  required  by  the  present  rules  of  prac- 
tice to  have,  the  ultimate  making  of  an  entry  based  on 
such  contest  as  its  fruition  and  end.  His  contest  carries 
with  it  therefore,  an  incipient  and  inchoate  statutory 
right  of  entjy^  and  is  in  legal  effect  subsisting  as  be- 
tween him  and  the  United  States^  as  the  basis  for  such 
1  ight  of  entry ^  until  said  right  is  exercised^  waived  or 
lost  by  some  act  of  his^  or  is  foreclosed  by  some  interest 
of  the  government  or  by  limitation  of  tfie  law^  (42 
L.  D.,  340.) 

After  reading  the  Beach  vs.  Hansen  decision,  which, 
as  said  before,  was  rendered  April  3,  1912,  we  can  un- 
derstand the  attitude  of  the  land  department  towards 
the  Culpepper  and  Edwards  entries,  as  opposed  by  the 
Ocheltree  and  Bodkin  preference  rights,  respectively, 
when,  on  June  1,  1912,  the  former  were  canceled  and 
the  latter  allowed  by  the  local  land  officers.  And  the 
reasons  for  so  doing  appear  in  a  decision  of   the  depart- 
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ment  in  the  case  of  Edwards  vs.  Bodkin,  decided  May 
27,  1913,  wherein  the  department  seeks  to  justify  such 
action  in  the  following  opinion: 

Edwards  vs.  Bodkin  (42  L.  D,,  172.) 

* 'William  B.  Edwards  has  appealed  from  the  decision 
of  the  Commissioner  of  the  General  Land  Office,  dated 
November  21,  1912,  rejecting  his  homestead  application 
for  the  N.  E.  yi  Sec.  U,  T.  7  S.,  R.  22  E.,  S.  B.  M., 
Los  Angeles,  California,  land  district,  under  the  act  of 
February  8,  1908  (35  Stat.,  6). 

''The  material  facts  in  the  case,  as  disclosed  by  the 
record  are  as  follows:" 

Then  follows  a  statement  of  the  facts  as  herein  shown 
by  the  bill  of  exceptions,  and  after  quoting  section  six 
of  the  regulations  of  January  12,  1909,  the  decision 
continues  as  follows: 

"The  preference  right  of  entry  conferred  by  the  act 
of  May  14,  1880,  supra^  upon  any  person  who  'has  con- 
tested, paid  the  land  office  fees,  and  procured  the  can- 
cellation' of  a  homestead  entry  is  a  statutory  right 
which  the  land  depar^tment  is  without  authority  to  deny 
or  disregard  by  regulations  or  o the i  wise.  See  Beach  vs. 
Hansen  {40  L,  D.^  607.)     (Italics  ours.) 

"The  regulations  of  January  19,  1909,  sup7^a^  were 
intended  to  apply  to  lands  under  proper  withdrawals 
for  public  use  and  for  the  protection  of  public  interests. 
But  zvhere^  as  in  this  case^  it  is  found  that  a  with- 
drawal was  made  under  a  misapprehension  of  fact,,  said 
1  eg^ Illations  could  have  no  further  effect  than  to  postpone 
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the  exe7^cise  of  the  preference  right  until  the  lands  were 

restoj ed  to  public  ent^ y. ' '     (Italics  ours.  ) 
*  *  *  *  -je-  *  * 

"The  Department  has  given  careful  consideration  to 
the  claims  on  behalf  of  Edwards,  that  he  has  made  bona 
fide  settlement  on  the  land  and  has  largely  reclaimed 
the  same  from  its  desert  state.  As  has  been  stated, 
this  Department  is  without  authority,  as  well  as  with- 
out disposition,  to  disregard  the  preference  right  of  en- 
try, duly  earned  by  Bodkin  under  the  law." 

The  foregoing  quotations  comprise  all  the  reasons 
advanced  by  the  Department  for  its  action  in  recogniz- 
ing Bodkin's  contest  and  his  preference  right  awarded 
by  the  Commissioner  June  35,  1909  (and  afterwards, 
for  some  inexplicable  reason),  again  awarded  by  the 
Secretary  of  the  Interior  on  April  19,  1910,  (Tr., 
p.  84)),  as  against  the  Edwards  settlement  of  April  18, 
1910,  and  homestead  entry  of  May  18,  1910,  and  the 
reasons  are  all  embraced  within  the  one  sentence  therein 
namely:  "But  where,  as  in  this  case,  it  is  found  that  a 
withdrawal  was  made  under  a  misapprehension  of  fact, 
said  regulations  could  have  no  further  effect  than  to 
postpone  the  exercise  of  the  preference  right  until  the 
lands  were  restored  to  public  entry;"  an  excuse  or  rea- 
son which  we  claim  is  purely  arbitrary,  and  based  upon 
a  purely  arbitrary  assumption. 

And  this  Honorble  Court  will  recall  also  that  this 
identical  reason  was  given  for  the  decision  in  the  Beach 
vs.  Hansen  case,  supra ^  on  the  same  arbitrary  assump- 
tion as   to   the  Yakima   Project.     In   short  the  Depart- 
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ment  arbitrarily  assumes  that  although  lands  have  been 
duly  and  legally  withdrawn  from  all  forms  of  public 
entry  under  the  reclamation  act  (that  is  under  the  first 
form),  if  they  are  afterwards  restored  to  public  entry,  it 
must  necessarily  follow  that  the  withdrawal  was  made 
''under  a  misapprehension  of  fact,"  and  that  all  the  law 
and  all  the  rules  and  regulations  governing  such  with- 
drawn lands  become  ineffectual  and  inapplicable  as  to 
preference  rights  awarded  during  such  withdrawals. 

That  such  a  theory  is  arbitrary  and  untenable  is 
demonstrated  by  the  whole  theory  of  the  reclamation 
act  itself,  especially  by  its  terms  conferring  power  of 
withdrawal  on  the  Secretary  of  the  Interior.  Section  3 
of  that  act  provides:     (32  Stat.,  3S8). 

''That  the  Secretary  of  the  Interior  shall,  before 
giving  the  public  notice  provided  for  in  section  4  of  this 
act,  withdraw  from  public  entry  the  lands  required  for 
any  irrigation  works  contemplated  under  the  provisions 
of  this  act,  and  shall  restore  to  public  entry  any  of  the 
lands  so  withdrawn  when,  in  his  judgment,  such  lands 
are  not  required  for  the  purposes  of  this  act."  (Italics 
ours.)  And  section  4  of  the  act  provides:  "That  upon 
the  determination  by  the  Secretary  of  the  Interior  that 
any  irrigation  project  is  practicable,  he  may  cause  to  be 
let  contracts,  etc." 

The  Department  itself  has  always  recognized  the  un- 
certainty of  these  reclamation  withdrawals,  and  in  that 
regard  clearly  expressed  itself  in  its  circular  of  Febru- 
ary 6,  1913  (42  L.  D.,  349),  wherein  it  is  said: 

"10.     The    withdrawals  of  the  lands  at   ^.r^Y  is  ■nrir'- 


—  64  — 

cipally  for  the  purpose  of  making-  surveys  and  irrigation 
investigations  in  order  to  determine  the  feasibility  of 
the  plans  of  irrigation  and  reclamation  proposed.  Only 
a  portion  of  the  lands'will  be  irrigated  even  if  the  project 
is  feasible,  but  it  will  be  impossible  to  decide  in  advance 
of  careful  examination  what  lands  may  be  watered,  if 
any,  and  the  mere  fact  that  surveys  are  in  progress  is  no 
indication  whatever  that  the  works  will  be  built.  It 
cannot  be  determined  how  much  water  there  may  be 
available,  or  what  lands  can  be  covered,  or  whether  the 
cost  will  be  too  great  to  justify  the  undertaking  until 
the  surveys  and  the  irrigation  investigations  have  been 
completed.  '^ 

As  the  decision  of  this  case  of  Edwards  vs.  Bodkin  is 
based  upon  the  authority  of  the  Beach  vs.  Hansen  case, 
it  is  proper  for  us  to  again  remind  this  court  that  the 
latter  case  was  decided  upan  the  same  theory  of  a  ^Snis- 
apprehension'^  as  advanced  herein,  and  also  on  the  au- 
thority of  the  case  of  Wright  vs.  Francis,  which  we 
demonstrated  did  not  support  the  theory  but  rather 
proved  its  falsity.  And  we  might  add  that  if  the  De- 
partment, when  writing  the  opinion  in  the  Edwards 
case,  had  added  the  words  "or  extend  be\^ond  the  statu- 
tory limit  of  thirty  days  after  notice,"  to  the  sentence 
''The  preference  right  of  entry  *****  is  a 
statutory  right  which  the  land  department  is  without 
authority  to  deny  or  disregard,"  it  would  have  correctly 
defined  the  right,  and  therefore  would  have  been  obliged 
to  disregard  the  Bodkin  preference  right  application. 

As   to    the    theory   of   the  withdrawal  herein  having 
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been  made  under  a  "misapprehension  of  fact,''  (a  the- 
ory which  apparently  emanates  solely  from  the  secret 
mind  of  the  Department,)  the  conclusion  of  the  Depart- 
ment, drawn  thereon  in  these  decisions  is  negatived  and 
destroyed  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Wolsey  vs.  Chapman  (101  U.  S.,  755,) 
wherein  it  is  held  that  a  withdrawal  by  the  proper  execu- 
tive <9/the  government  was  sufficient  to  defeat  a  settle- 
ment for  the  purpose  of  pre-emption  while  the  order  was 
in  force ^  '  'notwithstanding  it  was  afterwards  found  that 
the  law  by  reason  of  which  this  action  was  take7i  did  not 
contemplate  such  a  withdi'-awaiy  (Italics  ours.)  The 
Department  itself  has  cited  and  quoted  the  above  deci- 
sion in  the  case  of  Woodcock  (38  L.  D.,  349,)  wherein 
it  was  expressly  held  that  the  motives  or  purposes  of 
the  officer  making  a  withdrawal  could  not  be  attacked 
and  that  whether  or  not  a  particular  tract  of  land  is  or 
will  be  required  or  used  in  the  construction  of  irrigation 
works  is  a  question  to  be  determined  by  the  Secretary, 
and  until  he  reaches  a  determination  of  that  question, 
the  Reclamation  Act  authorizes  him  to  withhold  the 
lands  from  appropriation  and  disposition. 

Furthermore  the  sanctity  given  to  the  preference 
rights  awarded  in  the  Beach  vs.  Hansen  case,  and  to 
Ocheltree  and  Bodkin  herein,  is  not  recognized  by  the 
Department  in  its  decision  of  January  29,  1912,  in  the 
case  of  Henry  A.  Schroeder  ^40  L.  D.,  458,)  wherein  it 
is  decided: 

''It  has  been  held  by  the  Department  that  the  right 
given  under  the  Statute  (Act of  May  14,  1.^80,)  is  in  the 
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nature  of  a  reward  to  an  informer,  but  it  cannot  be  con- 
strued to  give  him  any  pecuniary  right  as  contended  for 
in  this  appeal.  The  entryman  in  this  case  is  entitled  to 
a  period  of  thirty  days  front  notice  of  cancellation  of  said 
entry  ivithin  which  to  apply  to  enter  the  land^  (Italics 
ours.) 

We  must  beg  the  indulgence  of  this  honorable  court 
for  the  prolixity  of  the  foregoing  review  of  the  instruc- 
tions, regulations  and  decisions  of  the  Land  Department, 
but  it  seemed  necessary,  owing  not  only  to  the  import- 
ance of  learning  the  construction  placed  by  that  execu- 
tive department  upon  the  statute  creating  this  prefer- 
ence right,  but  because  there  have  been  no  decisions  of 
law  courts  upon  the  precise  question  herein.  And  in- 
deed we  have  been  able  to  find  but  two  court  decisions 
which  apparently  are  similar  or  analogous  to  the  case 
at  bar,  and  those  we  now  present  to  the  court. 

Riley  vs.  Welles,  (76  U.  S.,  19  L.  Ed.,  648. 

The  Supreme  Court  of  the  United  States  in  Riley  vs. 
Welles,  has  rendered  a  decision  which  we  think  is  anal- 
ogous to  the  case  at  bar,  and  supports  our  contention 
that  the  act  of  the  local  land  officials  of  June  1,  1912, 
was  without  jurisdiction  and  void.  That  decision  is  in 
part  as  follows: 

"In  the  present  case  the  defendant  claims  title  under, 
and  in  pursuance  of,  the  Pre-emption  Act  of  September  4, 
1841.  Her  husband  took  possession  of  the  lot  in  1855, 
and  she  was  permitted  by  the  register  to  prove  up  her 
possession  and  occupation.  May,  1862.  The  patent 
was  issued  October  15,  1863.     It  will  appear    from  the 
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case  of  Wolcott  vs.  The  Des  Moines  Co.  {supra)  that 
the  tract  of  land,  of  which  the  lot  in  question  was  a 
part,  had  been  withdrawn  from  sale  and  entry  on  ac- 
count of  a  difference  of  opinion  among  the  officers  of  the 
Land  Department  as  to  the  extent  of  the  original  grant, 
by  Congress,  of  lands  in  aid  of  the  improvement  of  the 
Des  Moines  river,  from  the  year  1846  down  to  the  reso- 
lution of  Congress  of  March  2,  1861,  and  the  Act  of 
July  12,  1862,  which  acts  we  held,  confirmed  the  title 
in  the  Des  Moines  Company.  As  the  husband  of  the 
plaintiff  entered  upon  the  lot  in  1855  without  right,  the 
permisston  of  the  Regis tei^  to  prove  up  the  possession  and 
improvements,  and  to  make  the  entry  under  the pre-emi)- 
tion  laws^  zvere  acts  in  violation  ol  law  and  void^  as  was 
also  the  issuing  of  the  patent."  (Italics  ours.) 
Whitehiil  vs.  Victorio  Land  and  Cattle  Co. 
139  Pac.  Rep.,  184. 
This  cause  decided  February  11,  1914,  by  the  Su- 
preme Court  of  New  Mexico,  was  an  action  wherein 
Mary  Bell  Whitehiil,  appellee  therein,  brought  suit 
against  the  Victorio  Land  &  Cattle  Co.,  appellant,  for 
damages  for  trespass  by  cattle  upon  certain  lands 
claimed  by  appellee  under  a  desert  land  entry.  The 
testimony  showed  that  on  May  6,  1911,  appellee  filed 
her  desert  land  entry  declaration  in  the  U.  S.  Land 
Office  on  certain  lands,  a  portion  of  which,  40  acres  in 
extent,  had  at  the  time  been  reserved  by  the  govern- 
ment, for  which  reason  this  portion  of  the  desert  land 
entry  was  afterwards  canceled,  but  not  until  after  the 
trespass  complained  of  was  committed;  the  trespass  com- 
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plained  of  having  occured  between  July  20,  and  August  4, 
1911,  while  the  cancellation  w^as  made  October  17,  1911. 

After  stating  the  facts,  the  court  through  Mr.  Justice 
Hanna,  said: 

''The  first  error  assigned  and  presented  for  the  con- 
sideration of  this  court,  is  based  upon  a  refusal  of  the 
District  Court  to  instruct  the  jury  that  plaintiff  could 
not  recover  for  injuries  to  that  portion  of  the  lands  cov- 
ered by  plaintiff's  desert  entry,  which  was  subsequently 
canceled.  *  *  *         *         ^         *         *         * 

It  is  contended  by  the  appellant  that,  the  subdivision  of 
plaintiff's  entry  not  being  subject  to  entry,  the  receiv- 
ing and  allowing  of  entry  by  officers  of  the  local  land 
office  was  without  authority,  and  therefore  void.  On 
the  other  hand,  appellee  contends  that  an  entry  of  land 
valid  on  its  face,  constitutes  such  an  appropriation  and 
withdrawal  of  the  land  as  to  segregate  it  from  the  pub- 
lic domain  and  appropriate  it  to  private  use,  and,  even 
though  the  entry  may  be  in  fact  invalid,  no  lawful  en- 
try or  settlement  can  be  made  on  the  land  by  another 
person.  With  this  contention  we  agree,  and  we  find 
the  principle  supported  by  the  following  well  considered 
authorities.     (Cases  cited.) 

''We  do  not  overlook  appellant's  contention  that  the 
rule  referred  to  is  applicable  only  to  cases  where  the  en- 
tries or  filings  are  valid  when  made,  or  at  least  are  only 
voidable  by  reason  of  facts  not  apparent  upon  the  records; 
and  that,  in  ithe  case  under  present  consideration,  the 
same  records  by  which  were  proved  the  making  of  the 
entry  showed  a  portion  of  the  land  included  therein  had 
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been  heretofore  reserved,  for  which  reason  the  land  was 

not  subject  to  entry,  and  as  to  that  portion  reserved,  the 

entry  was  void. 

o  *  «  *  ^  ^ 

'^We  are  not  to  consider  the  question  as  one  arising 
between  the  government  and  the  entryman,  but  as 
affecting  the  status  of  the  entry  at  the  time  of  the 
alleged  trespass  by  appellant.  It  would  seem  to  turn 
upon  the  point  of  whether  a  portion  of  the  entry  was 
void  or  was  voidable,  by  reason  of  the  pre-existing  res- 
ervation. It  is  apparent  that  the  officials  of  the  land 
office  have,  in  the  matter  of  the  cancellation  of  that  por- 
tion of  the  entry  canceled,  pursued  a  course  which,  it 
may  be  argued,  recognized  the  entry  as  one  oi prima 
facie  validity. 

^ 'The  withdrawal  of  the  land  was  a  fact  peculiarly 
within  the  knowledge  of  the  officials  of  the  land  office. 
The  fact  that  the  officers  of  the  land  office  were  in  error 
in  overlooking  an  order  of  withdrawal  of  the  land  from 
entry  would  not,  as  a  matter  of  first  impression,  make 
the  entry  void,  but  rather  voidable,  upon  the  question 
being  raised  by  the  party  entited  to  raise  it;  i.  e.,  the 
government.  The  cases  cited,  supra ^  are  those  where 
latent  defects  exist;  the  entry  being,  so  far  as  could  be 
known  at  the  time  of  making,  prima  facie  valid  but  in- 
vestigation subsequently  developing  that  the  entryman 
was  disqualified  to  make  the  entry,  or  had  perpetrated 
fraud,  conditions  to  be  discovered  by  evidence  dehors 
the  record,  and  being  essentially  questions  or  fact. 

"It  has  long  been  settled  that  as   to  matters  of   fact, 
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within  the  scope  of  the  authority  of  the  officers  of  the 
land  department  of  the  United  States,  their  findings 
must  be  taken  as  conclusive,  in  the  absence  of  fraud 
and  mistake,  upon  the  principle  of  estoppel  by  former 
adjudication.      (Cases  cited.) 

''If  the  reservation  of  the  land  in  question  from  en- 
try is  a  question  of  fact,  to  be  determined  by  the  land 
officials,  then  the  District  Court  would  be  concluded  by 
the  finding  of  the  officials,  as  evidenced  by  the  accept- 
ance of  the  entry,  and  no  error  could  now  be  predi- 
cated upon  the  refusal  of  that  court  to  instruct  the  jury 
that  plaintiff  could  not  recover  for  injuries  to  that  por- 
tion of  the  land  reserved  from  entry.  If  the  reserva- 
tion from  entry,  however,  deprived  the  officials  of  all 
jurisdiction  over  the  land,  and  left  them  devoid  of  au- 
thority to  consider  a  filing  upon  the  land  reserved, 
then  the  acceptance  of  the  entry  would  be  without 
jurisdiction  and  absolutely  void,  all  of  which  could  be 
inquired  into  in  an  action  at  law. 

''No  cases  in  point  have  been  cited,  nor  have  we  been 
able  to  find  any,  where  the  facts  were  analogous  to  those 
now  before  us.  *  *  *But  it  is  also  equally  true  that 
when  by  Act  of  Congress  a  tract  of  land  has  been  re- 
served from  homestead  and  pre-emption,  or  dedicated 
to  any  special  purpose,  proceedings  in  the  land  depart- 
ment in  defiance  of  such  reservation  or  dedication,  al- 
though culminating  in  a  patent,  transfer  no  title,  and 
may  be  challenged  in  an  action  at  law.  In  other  words, 
the  action  of  the  land   department  cannot  override  the 
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expressed   will   of   Congress,    or   convey   away    public 

lands  in  disregard  or  defiance  thereof. 

Smelting  Co.    vs.    Kemp,    104   U.   S.,    636-646 

(and  other  cases). 
*         *         *         %         ^ 

''Were  the  present  case  one  where  a  reservation  had 
been  made  by  Act  of  Congress,  there  would  be  no  ques- 
tion but  the  authorities  last  cited  would  be  analogous 
and  controlling  upon  this  court.  What  distinction  can 
there  be,  however,  as  a  matter  of  principle,  between  a 
reservation  from  homestead  of  certain  lands  by  Act  of 
Congress,  and  a  reservation  from  entry  of  lands  by  exe- 
cutive proclamation  or  departmental  withdrawal?  Is 
not  the  jurisdiction  of  the  land  department  as  effec- 
tively cut  off  in  the  one  case  as  in  the  other  ? 

W  TV"  ^  vv  ^  W 

'  'Our  inquiry  is  thus  limited  to  the  question  of  the 
power  of  the  local  land  office  officials  to  accept  and  give 
validity  to  an  entry  upon  lands  reserved  from  entry  by 
the  government,  when  the  reservation  is  shown  upon 
the  records  of   the  land  office. 

*  -K-  *  vf  *  tj: 

"The  question  now  under  consideration  was  referred 
to  by  Mr.  Justice  Field  in  Smelting  Co.  vs.  Kemp, 
104  U.  S.,  636,  at  page  641  (26  L.  Ed.,  875,  when  he 
said: 

"  'Of  course,  when  we  speak  of  the  conclusive  pre- 
sumptions attending  a  patent  for  lands,  we  assume  that 
it  was  issued  in  a  case  where  the  department  had  juris- 
diction to  act  and  execute  it;    that  is   to  say,  in  a  case 
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where  the  lands  belong  to  the  United  States,  and  provi- 
sions has  been  made  by  law  for  their  sale.  If  they  were 
never  public  property  or  had  been  previously  disposed 
of,  or  if  Congress  had  made  no  provision  for  their  sale, 
or  had  reserved  them,  the  department  would  have  no 
jurisdiction  to  transfer  them,  and  its  attempted  convey- 
ance of  them  would  be  inoperative  and  void,  no  matter 
with  what  seeming  regularity  the  forms  of  law  may 
have  been  observed.  The  action  of  the  department 
would  in  that  event  be  like  that  of  any  other  special  tri- 
bunal not  having  jurisdiction  of  a  case  which  it  had 
assumed  to  decide.  Matters  of  this  kind,  disclosing  a 
want  of  jurisdiction,  may  be  considered  by  a  court  of 
law.  In  such  cases  the  objection  to  the  patent  reaches 
be^^ond  the  action  of  the  special  tribunal,  and  goes  to 
the  existence  of  a  subject  upon  which  it  was  competent 
to  act. ' 

'^In  a  proceeding  entitled  'John  Campbell, '  before  the 
Secretary  of  the  Interior  (6  Land  Dec.  Int.,  317),  it 
was  held  that:  'The  President  is  vested  with  general 
authority  in  the  matter  of  reserving  land  for  public  use, 
and  land  as  set  apart  is  not  subject  to  disposition  under 
the  public  land  laws  during  the  existence  of  such  reser- 
vation.' 

See    also,  John   C.    Irwin,    6    Land    Dec.    Dept. 
Int.,  585. 

"It  is  a  settled  rule  of  decision  in  the  federal  courts 
that,  so  long  as  an  executive  withdrawal  of  public  lands 
continues  in  force,  the   lands  covered    thereby    are    no 
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subject  to  entry,  and  no  lawful  settlement  on  them  can 
be  acquired." 

Wolsey  vs.  Chapman,  101  U.  S.,  755,  25  L.  Ed., 

915. 
Bullard  vs.  Railroad,  122  U.  S.,  167,  7  Sup.  Ct., 

1140,  30  L.  Ed.,  1123. 
Spencer  vs.  McDougal,  159   U.  S.,  62,    15  Sup. 
Ct.,  1026,  40  L.  Ed.,  76. 

''In  conclusion,  therefore,  we  are  of  the  opinion  that 
an  attempted  exercise  of  jurisdiction  by  the  Land  De- 
partment in  the  acceptance  of  an  entry,  including  lands 
reserved  from  entry  b\^  the  government,  when  the  res- 
ervation from  entry  appears  as  a  matter  of  record  in  the 
land  ofhce,  is  void,  as  to  the  lands  reserved,  for  the 
reason  that  it  is  an  assumption  of  power  in  excess  of  its 
jurisdiction,  and  the  same  can  be  shown  by  a  defendant 
in  an  action  at  law. 

"VVe  conclude  that  the  District  Court  committed 
error  in  refusing  the  instructions  asked   by  appellant." 

Applying  the  law  enunciated  in  the  two  foregoing 
cases,  to  the  facts  of  the  case  at  bar,  it  would  necessarily 
follow  that  the  land  department  exceeded  its  jurisdic- 
tion in  assuming  to  award  a  preference  right  of  entry  to 
a  successful  contestant  of  an  entry  on  lands  withdrawn 
from  all  forms  of  entry,  and  in  giving  validity  to  such 
so-called  preference  right,  long  after  the  statutory  thirty 
days  period  after  notice,  by  receiving  and  allowing  the 
entry  of  Ocheltree  and  the  entry  of  Bodkin,  based  on 
such  preference  right.  It  follows  that  the  action  of  the 
local    land   officials    on    June    1,  1912,  in  receiving  and 
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allowing  such  entries  was  without  jurisdiction  and  void, 
and  therefore,  neither  created  nor  conferred  any  right 
on  Ocheltree  or  Bodkin,  which  was,  or  is,  embraced  in, 
or  protected  by.  Section  19,  of  the  Penal  Code  of  the 
United  States.  It  follows  that  the  District  Court  erred 
in  refusing  the  instruction  requested  by  the  plaintiffs  in 
error,  and  in  giving  the  two  instructions  hereinbefore 
noted  and  s'et  forth  in  the  assignment  of  errors  herein. 
(Tr.,  pp,  91-93.) 

It  is  conceded  by  all  that  during  the  period  of  with- 
drawal of  lands  under  a  first  form  reclamation  with- 
drawal, no  person  can  gain  any  rights  under  the  land 
laws  over  any  of  such  lands  by  settlement  thereon. 
The  Land  Department  recognizes  and  enforces  this  rule. 
(Case  of  Woodcock,  supi^a  38  L.  D.,  349.)  That  being 
the  case,  how  can  a  person  obtain  a  right  over  the  same 
land,  while  it  is  so  withdrawn,  by  means  of  a  contest  of 
an  entry  thereon,  and  the  preference  right  awarded  as  a 
result  thereof  ?  As  long  as  the  land  remains  withdrawn 
the  preference  right  is  ''futile,"  it  merely  exists  in 
theory,  because  it  cannot  be  exercised  so  as  to  initiate 
title.  Its  life  according  to  law  is  thirty  days  after  no- 
tice. If  not  exercised  within  that  time  it  expires,  and 
there  is  no  authority  vested  in  the  land  department  to 
prolong  its  legal  existence,  either  by  "suspension,"  as 
held  in  the  case  of  Fairchild  vs.  Eby,  nor  by  ''reviving' ' 
it  by  a  finding  that  the  lands  were  withdrawn  under  a 
"misapprehension  of  facts,"  as  held  in  the  cases  of 
Beach  vs.  Hansen,  and  Edwards  vs.  Bodkin. 

If  the  settler  who  settles  on  the  land  itself,  while  still 
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withdrawn,  and  who  is  still  settled  on  it  when  it  is  re- 
stored, can  neither  claim  nor  be  granted  any  right  what- 
ever to  enter  said  lands  under  the  land  laws  by  viraie  of 
such  settlement,  superior  to  any  other  qualified  citizen, 
how  can  one,  who  has  a  defunct  preference  right,  claim 
or  receive  a  right  of  entry  by  virtue  thereof,  which  is  re- 
cognized by  law,  or  within  the  jurisdiction  of  the  Land 
Department  ? 

The  same  Act  of  May  14,  1880,  which  creates  the 
preference  right  resulting  from  successful  contest,  with 
which  we  are  herein  dealing,  also  creates  another  pref- 
erence right  which  is  awarded  to  a  settler. 

"Sec.  3.  That  any  settler  who  has  settled,  or  who 
shall  hereafter  settle,  on  any  of  the  public  lands  of  the 
United  States,  whether  surveyed  or  unsurveyed,  with 
the  intention  of  claiming  the  same  under  the  homestead 
laws,  shall  be  allowed  the  same  time  to  file  his  home- 
stead application  and  perfect  his  original  entry  in  the 
United  States  Land  Office  as  is  now  allowed  to  settlers 
under  the  pre-emption  laws  to  put  their  claims  on 
record,  and  his  right  shall  relate  back  to  the  date  of  set- 
tlement the  same  as  if  he  settled  under  the  pre-emption 
laws." 

This  settlers'  preference  right  is  fully  recognized  by 
the  land  department,  as  evidenced  by  its  suggestions  to 
homesteaders  issued  March  26,  1913,  wherein  these 
instructions  are  given. 

'^3.  Claims  under  homestead  laws  may  be  initiated 
either  by  settlement  on  surveyed  or  unsurveyed  lands  of 
the  kind  mentioned  in    the    foregoing   paragraph,  or  by 
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the  filing  of  a  soldier's  or  sailor's  declaratory  statement, 
or  by  the  presentation  of  an  application  to  enter  any  sur- 
veyed lands  of  that  kind." 

^'Settlement  is  initiated  through  the  personal  act  of 
the  settler  placing  improvements  upon  the  land,  or,  estab- 
lishing residence  thereon;  he  thus  gains  the  right  to 
make  entry  for  the  land  as  against  other  persons.  * 

*  *  "^  Entry  should  be  made  within  three 
months  after  settlement  upon  surveyed  lands,  or  within 
that  time  after  the  filing  in  the  local  land  office  of  the 
plat  of  survey  of  lands  unsurveyed  when  settlement 
was  made.  Otherwise,  the  preference  right  of  entry 
may  be  lost." 

While  we  are  not  herein  trying  the  private  contests 
between  the  plaintiffs  in  error  and  Ocheltree  and  Bod- 
kin, as  to  which  have  superior  rights  to  the  lands  in- 
volved, yet  it  is  interesting,  as  well  as  helpful,  in  arriv- 
ing at  a  correct  solution  of  the  question  herein  to  view 
the  exact  situation  as  it  was  presented  to  the  land  de- 
partment when  it  rejected  the  entries  of  Culpepper  and 
Edwards,  and  denied  their  preference  rights  as  settlers, 
on  June  1,  1912,  at  the  same  time  giving  validity  to  the 
so-called  preference  rights  of  Ocheltree  and  Bodkin  by 
receiving  and  accepting  their  entries. 

The  entries  of  the  former  were  prima  facie  valid  as 
their  declarations  showed  settlement  after  restoration 
and  prior  and  down  to  entry.  While  the  entries  of  the 
latter  were  prima  facie  void  as  shown  by  the  records 
before  the  land  office.  And  the  action  of  the  local  land 
officers  in  giving  them  validity  by   receiving  and  allow- 
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ing  them  in  the  face  of  the  records,  was  without  juris- 
diction and  absolutely  void,  and  hence  no  rights  accrued 
to  either  Ocheltree  or  Bodkin,  by  reason  thereof,  which 
are  embraced  in,  or  protected  by,  section  19  of  the  Penal 
Code,  and  the  District  Court  should  have  so  instructed 
the  jury. 

We  respectfully  submit  that  the  so-called  preference 
rights  of  Ocheltree  and  Bodkin  were  void  on  May  18, 
1910,  and  for  some  time  prior  thereto;  that  the  local 
land  officials  exceeded  their  jurisdiction  in  receiving 
and  allowing  the  Ocheltree  and  Bodkin  entries  thereun- 
der on  May  18,  1910;  and  further  exceeded  their  juris- 
diction in  allowing  their  application  on  June  1,  1912, 
to  enter  the  lands  involved,  as  homesteads,  respectively, 
under  and  by  virtue  of  said  preference  rights;  that  such 
action  by  the  local  land  officials  was  absolutely  void  and 
conferred  no  right  on  said  Ocheltree  or  said  Bodkin  to 
make  settlement  or  residence  on  the  respective  lands, 
and  to  cultivate  the  same  so  as  to  earn  title  to  said  lands, 
nor  any  right,  embraced  in,  or  protected  by,  section  19 
of  the  Penal  Code  of  the  United  States,  under  which 
the  indictment  herein  is  found. 
Respectfully  submitted. 

HENRY  M.  WILLIS, 
J.  O.  PHILLIPS, 
Attorneys  for  Plaintiffs  in  Error. 
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I.    Statement  of  the  Case. 

The  statement  of  the  case  contained  in  the  brief  for 
plaintiffs  in  error,  on  pages  3  and  4,  is  substantially 
correct.  It  will  be  seen  from  that  statement  that  the 
only  errors  assigned  are  (i)  the  refusal  to  give  plain- 
tiff's requested  instruction  [Tr.  pp.  51-2,  91],  and  (2) 
the  giving  by  the  court  of  the  instruction  as  shown  in 
the  transcript,  pages  50,  92,  and  (3)  the  error  of  the 
court  in  giving  the  instruction  shown  in  the  transcript, 
pages  51,  93. 

It  will  further  be  seen  from  the  statement  of  the 
case  and  from  the  brief  of  plaintiffs  in  error  that  the 
only  question  raised  by  these  assignments  of  error  is 
as  follows: 
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Section  2  of  the  Act  of  May  14,  1880  (21  Stats. 
140),  provides  as  follows: 

''Sec.  2.  In  all  cases  where  any  person  has  con- 
tested, paid  the  land  office  fees,  and  procured  the 
cancellation  of  any  pre-emption,  homestead,  or 
timber  culture  entry,  he  shall  be  notified  by  the 
register  of  the  land  office  of  the  district  in  which 
such  land  is  situated  of  such  cancellation  and  shall 
be  allowed  thirty  days  from  date  of  such  notice  to 
enter  said  lands.'' 

By  the  Act  of  June  17,  1902,  called  the  ''Reclamation 
Act"  (32  Stats.  388),  Congress  gave  to  the  Secretary 
of  the  Interior  power  to  withdraw  from  public  entry 
lands  required  for  irrigation  work  contemplated  under 
the  provisions  of  the  act,  and  to  restore  to  public  entry 
any  of  the  lands  so  withdrawn  when  in  his  judgment 
such  lands  are  not  required  for  the  purposes  of  the  act; 
and  the  Secretary  of  the  Interior  is  also  authorized  at 
or  immediately  prior  to  the  time  of  beginning  surveys 
for  any  contemplated  irrigation  work,  to  withdraw 
from  entry,  except  under  the  Homestead  Laws,  any 
public  lands  believed  to  be  susceptible  of  irrigation 
from  said  w^ork. 

Now,  if  a  person  contested,  paid  the  land  office  fees, 
and  procured  the  cancellation  of  any  pre-emption, 
homestead  or  timber  culture  entry  and  was  notified 
by  the  register  of  the  land  office  of  the  district  in 
which  said  land  was  situated  of  said  cancellation, 
he  would  be  allowed  by  the  Act  of  May  14,  1880 
(12  Stats.  140),  the  preference  right  of  thirty  days 
from  the  date  of  said  notice  to  enter  said  land.  But 
if,   at   the   time   he   instituted   his    contest   and   at   the 
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time  he  won  his  contest  and  was  notified  that  the  per- 
son's entry  against  whom  he  contested  had  been  can- 
celed, the  lands  had  been  withdrawn  from  entry  by 
the  Secretary  of  the  Interior  acting  under  the  au- 
thority of  the  Reclamation  Act  of  June  17,  1902  (32 
Stats.  388),  thus  making  it  impossible  for  the  success- 
ful contestant  to  exercise  his  preference  right  as 
granted  him  by  the  Act  of  May  14,  1880,  within  the 
thirty  days  as  specified  in  said  act,  would  he  thereby 
lose  the  benefits  of  his  contest  or  would  his  preference 
right  be  suspended  until  such  time  as  the  lands  were 
reopened  for  entry,  and  would  he  have  thirty  days 
from  the  date  on  which  the  lands  were  thrown  open 
to  entry  within  which  to  exercise  his  preference  right? 

The  Secretary  of  the  Interior  has  decided,  in  a  num- 
ber of  decisions  which  will  be  hereafter  cited  and 
quoted,  that  the  preference  right  thus  gained  would  be 
so  suspended.  Counsel  for  plaintififs  in  error  contend 
that  the  preference  right  would  not  be  so  suspended 
and  that  the  decisions  of  the  Secretary  of  the  Interior 
to  that  efifect  are  erroneous. 

It  will  be  noted  from  the  statement  of  facts  [Tr.  p. 
83]  that  J.  M.  Ocheltree  received  his  preference  right 
on  September  30,  1908,  and  that  Patrick  H.  Bodkin 
received  his  preference  right  on  the  19th  day  of  April, 
1910.  [Tr.  p.  84.]  It  will  further  be  noted  that  the 
instructions  given  by  the  court  to  the  jury  [Tr.  p.  80J, 
in  which  defendants  allege  error,  do  not  touch  upon 
the  preference  rights  of  said  Ocheltree  and  Bodkin, 
the  court  simply  instructing  the  jury  that  Ocheltree, 
by  virtue  of  the  allowance  of  his  entry  on  June  i,  191 2, 
by  the  United  States  Land  Office,  and  the  said  Bodkin 
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by  virtue  of  the  allowance  of  his  entry  on  June  i, 
191 2,  by  the  United  States  Land  Office,  thereby  se- 
cured the  right  by  the  Constitution  and  laws  of  the 
United  States  to  make  settlement  and  residence  upon 
the  lands  as  described  in  the  indictment,  and  to  cultivate 
the  same  and  in  other  respects  comply  with  the  public 
land  laws  of  the  United  States  relating  to  homesteads, 
so  as  to  earn  and  procure  title  to  said  lands.  These  in- 
structions were  given  by  the  trial  court  undoubtedly 
with  the  view  that  the  decisions  of  the  Land  Depart- 
ment granting  to  the  said  Ocheltree  and  Bodkin  the 
right  to  enter  the  said  lands  as  homesteads,  could  not 
be  collaterally  attacked  in  a  criminal  case.  That  is, 
that  the  court  in  the  trial  of  a  criminal  case  would  not 
collaterally  inquire  into  the  grounds  upon  which  a  de- 
cision of  the  officers  of  the  Land  Department  had  been 
rendered. 

This,  therefore,  is  the  first  contention  by  the  defend- 
ant in  error  in  support  of  the  judgment  of  the  trial 
court. 

Points,  Authorities  and  Argument  oe  Def'Kndant 

IN  Error. 


Proposition  No.  i. 
A  decision  rendered  by  the  officers  of  the  Land  De- 
partment upon  a  question  of  fact  is  undoubtedly  con- 
clusive, and  not  subject  to  be  reviewed  by  the  courts 
in  absence  of  a  showing:  that  such  decision  was  ren- 
dered in  consequences  of  fraud  or  the  entire  lack  of 
evidence,  and  can  be  attacked  only  in  a  court  of  equity 
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by  a  direct  proceeding  for  that  purpose  and  not  by  a 
collateral  proceeding. 

This  proposition  is  so  firmly  established  in  our  law 
that  it  would  seem  hardly  necessary  to  cite  authorities 
in  support  of  it.  The  following  is  a  list  of  a  few  of  the 
leading  cases  by  the  various  courts  of  the  United  States 
upon  this  proposition: 

In  232  U.  S.  no,  116,  117,  in  the  case  of  Ross  v. 
Day,  Mr.  Justice  Pitney  says,  in  part,  as  follows : 

"In  Whitcomb  v.  White,  214  U.  S.  15,  16,  this 
court,  speaking  by  Mr.  Justice  Brewer,  said:  'The 
decision  of  the  Land  Department  was  not  rested 
solely  upon  the  fact  that  White's  formal  applica- 
tion was  filed  a  few  hours  before  that  of  the 
trustee  for  the  occupants  of  the  townsite,  but 
rather  chiefly  upon  the  priority  of  the  former's 
equitable  rights.  So  far  as  such  decision  involves 
questions  of  fact  it  is  conclusive  upon  the  courts.' 
(Johnson  v.  Towsley,  13  Wall.  ^2,  86;  Shepley  v. 
Cowan,  91  U.  S.  330,  340;  Marquez  v.  Frisbie, 
loi  U.  S.  473,  476;  Quinby  v.  Conlan,  104  U.  S. 
420,  425,  426;  Burfenning  v.  C,  St.  P.,  M.  & 
O.  Ry.,  163  U.  S.  321,  323;  De  Cambra  v.  Rogers, 
189  U.  S.  119,  120.)  And  this  rule  is  applied  in 
cases  where  there  is  a  mixed  question  of  law  and 
fact,  unless  the  court  is  able  to  so  separate  the 
question  as  to  see  clearly  what  and  where  the  mis- 
take of  law  is.  As  said  by  Mr.  Justice  Miller  in 
Marquez  v.  Frisbie,  supra  (loi  U.  S.  473),  p. 
476:  'This  means,  and  it  is  a  sound  principle, 
that  w^iere  there  is  a  mixed  question  of  law  and 
of  fact,  and  the  court  cannot  so  separate  it  as  to 
see  clearly  where  the  mistake  of  law  is,  the  de- 
cision of  the  tribunal  to  which  the  law  has  con- 
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fidcd  the  matter  is  conclusive/  And  see  Moore 
V.  Robbins,  96  U.  S.  530,  535;  Gonzales  v.  French, 
164  U.  S.  338." 

See  also: 

Vance  v.  Burbank,  loi  U.  S.  514,  519; 

Lee  V.  Johnson,  116  U.  S.  48; 

Gertgens  v.  O'Connor,  191  U.  S.  237,  240; 

Hartwell  v.  Havighorst,  196  U.  S.  635; 

Potter  V.  Hall,  189  U.  S.  292,  300; 

Whitcomb  v.  White,  214  U.  S.  15; 

Logan  V.  Davis,  233  U.  S.  613,  623,  and  cases 

cited ; 
Southern    Development    Co.    v.    Endersen,    200 

Fed.  272,  278,  280,  281 ; 
Sullivan  v,  Damon,  202  Fed.  285; 
West  V,    Rutledge  Timber   Co.,   210   Fed.    189. 

And  see  also: 

32   Cyc.    1020    (note  38  and  cases  cited  there- 
under). 

It  is  equally  as  well  settled  by  the  decisions  that  the 
courts  cannot  exercise  any  direct  appellate  jurisdiction 
over  the  rulings  of  the  officers  of  the  Land  Depart- 
ment, nor  can  they  reverse  or  correct  such  rulings  in 
collateral  proceedings  between  private  parties,  but  the 
decisions  of  the  Land  Department  are  subject  to  re- 
view by  the  court  to  the  extent  that  where  the  de- 
partment has  fallen  into  error  and  denied  to  parties 
the  rights  to  which  they  are  entitled  by  the  Constitu- 
tion or  laws  of  the  United  States,  the  courts  can,  in  a 
proper  proceeding,  interfere  and  refuse  to  give  effect 
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to  the  action  of  the  department,  or  set  aside  or  correct 
its  decisions  as  equity  may  require.  But  even  this 
cannot  be  done  until  after  the  title  has  passed  from  the 
government.  A  decision  of  the  Land  Department  in 
a  contest  will  be  sustained  by  the  courts  unless  there 
are  clear  and  cogent  reasons  for  overthrowing  it  and 
unless  it  appears  that  there  has  been  a  clear  mis- 
application of  the  law  to  the  facts,  and  even  a  court 
of  equity  will  not  inquire  into  any  question  of  a  mis- 
application of  the  law  by  the  officers  of  the  Land  De- 
partment to  a  controverted  question  of  fact  before 
them  unless  the  findings  of  fact  and  conclusions  of 
such  officers  are  set  out  fully  in  the  pleadings  of  the 
complaining  party.  In  other  words,  defendant  in  error 
contends  that  the  following  authorities  absolutely  hold 
that  the  courts  will  not  collaterally  attack  a  decision 
of  the  officers  of  the  Land  Department  even  on  a  c[ues- 
tion  of  law,  and  that  the  only  method  by  which  a  de- 
cision of  the  officers  of  the  Land  Department  can  be 
attacked  is  by  a  direct  attack  in  a  court  of  ec[uity,  and 
that  even  then  a  court  of  equity  is  slow  to  correct  the 
rulings  of  the  Land  Department: 

The  Circuit  Court  of  Appeals  for  the  8th  Circuit  in 
the  case  of  King  v.  McAndrews  et  al,  iii  Fed.  860, 
says  as  follows   (quoting  from  p.  864  of  the  opinion)  : 
''Lhe  remedy  for  an  error  of  law  in  the  action 
of  the  department  regarding  the  title  to  land  in- 
trusted to  its  disposition  is  by  a  direct  proceeding 
by  a  bill  in  equity  to  correct  it.     James  v.   Iron 
Co.,  46  C.  C.  A,  476,  107  Fed.  597,  600;  Bogan 
v.  Mortgage  Co.,  63  Fed,  192,  195,  11  C.  C.  A. 
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128,  130,  27  U.  S.  App.  346,  350;  U.  S.  V.  Winona 
&  St.  P.  R.  Co.,  67  Fed.  948,  958,  15  C.  C.  A. 
96,  106,  32  U.  S.  App.  272,  288;  U.  S.  V.  North- 
ern Pac.  R.  Co.,  95  Fed.  864,  870,  37  C.  C.  A. 
290,  296;  Cnnningham  v.   Ashley,    14  How.   377, 

14  L.  Ed.  462;  Barnard  v.  Ashley,   18  How.  43, 

15  L.  Ed.  285;  Garland  v.  Wynn,  20  How.  6,  15 
L.  Ed.  801 ;  Lytle  v.  Arkansas,  22  How.  193,  16 
L.  Ed.  306;  Lindsey  v.  Hawes,  2  Black  554,  562, 
17  L.  Ed.  265;  Johnson  v.  Towsley,  13  Wall.  y2, 
85,  20  L.  Ed.  485;  Moore  v.  Robbins,  96  U.  S. 
530,  538,  24  L.  Ed.  848;  Bernier  v.  Bernier,  147 
U.  S.  242,  13  Sup.  Ct.  244,  37  L.  Ed.  152.   *   *    * 

*'These  established  principles  have  been  restated 
and  these  authorities  have  been  again  cited  be- 
cause they  control  the  disposition  of  the  case  in 
hand,  and  because  counsel  for  the  defendants  seem 
to  be  impressed  with  the  view  that  every  decision 
by  the  Land  Department  of  the  many  grave  and 
complicated  issues  which  condition  the  rightful 
issue  of  a  patent  is  a  mere  ministerial  act,  open 
to  collateral  attack  for  every  error  of  law  into 
which  the  officers  of  that  department  may  fall, 
in  every  action  at  law  in  which  the  title  under 
the  patent  is  involved.  104  Fed.  432.  Such  is 
not  the  law.  The  decisions  of  that  department 
are  judicial  acts.  The  patents  it  issues  are  judg- 
ments of  a  quasi  judicial  tribunal.  In  cases  within 
its  jurisdiction  they  are  presumptively  right,  and 
as  impervious  to  collateral  attack  for  errors  of 
law  or  for  mistakes  of  fact  as  the  judgments  of 
the  courts,  and  all  cases  are  within  the  jurisdiction 
of  this  department  in  which  Congress  has  in- 
trusted to  it  the  determination  of  the  rights  of 
the  claimants,  and  the  disposition  of  the  land  in 
accordance  with  its  decision." 
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In  the  case  of  Emmons  v.  U.  S.,  175  Fed.  514,  the 
Circuit  Court  of  the  District  of  Oregon,  in  an  opinion 
by  Judge  Wolverton,  holds  in  part  as  follows: 

*'It  has  become  well  settled  that  the  Land  De- 
partment, in  passing  upon  matters  of  fact,  within 
the  scope  of  its  jurisdiction  to  hear  and  deter- 
mine questions  relating  to  the  sale  and  disposal 
of  the  public  lands,  acts  judicially,  and  that  its 
findings  and  judgments  become  conclusive  and 
binding,  as  the  judgments  and  decrees  of  courts 
of  general  jurisdiction  are  conclusive  and  final, 
and  are  preclusive  of  the  matters  adjudicated  in 
all  other  proceedings.  I  quote  from  Smelting 
Company  v.  Kemp,  104  U.  S.  636,  640,  26  L.  Ed. 

875 : 

"  'In  that  respect  they  (the  officers  of  the  Land 
Department)  exercise  a  judicial  function,  and, 
therefore,  it  has  been  held  in  various  instances  by 
this  court  that  their  judgment  as  to  matters  of 
fact,  properly  determinable  by  them,  is  conclusive 
when  brought  to  notice  in  a  collateral  proceeding. 
Their  judgment  in  such  cases  is,  like  that  of  other 
special  tribunals  upon  matters  within  their  ex- 
clusive jurisdiction,  unassailable  except  by  a  direct 
proceedings  for  its  correction  or  annulment.' 

''The  doctrine  is  again  affirmed  in  its  fullest  im- 
port, in  Noble  v.  Union  River  Logging  Railroad, 
147  U.  S.  165,  13  Sup.  Ct.  271,  37  L.  Ed.  123, 
where  numerous  authorities  are  cited  in  its  sup- 
port. Now,  if  it  be,  as  is  alleged  in  the  answer, 
that  the  adjudication  of  the  Land  Department  in 
canceling  the  entries  of  Graham,  Jones  and  Stein- 
hardt,  proceeded  upon  the  ground  that  they  were 
obtained,  not  in  good  faith,  but  in  fraud  of  the 
government,  then  the  judgment  of  the  department 
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is  conclusive  of  the  fact,  and  plaintiff  cannot  get 
behind  it  here.  This  proceeding  is  entirely  col- 
lateral to  the  proceeding  under  which  it  was 
sought  to  acquire  the  title  to  these  lands,  and  in 
which  the  entries  were  canceled,  and  hence  the 
regularity  of  that  proceeding  cannot  be  questioned 
in  a  cause  of  this  nature." 

Also,  in  the  case  of  James  et  al,  v.  Germania  Iron 

Company,  the   Circuit   Court  of  Appeals,   8th  Circuit, 

107  Fed.  597,  in  an  opinion  by  Judge  Sanborn,  held: 

"The  Land  Department  of  the  United  States  is 
a  quasi  judicial  tribunal,  invested  with  authority  to 
hear  and  determine  claims  to  the  public  land  sub- 
ject to  its  disposition,  and  its  decisions  of  the 
issues  presented  at  such  hearings  are  impervious 
to  collateral  attack  and  presumtively  right.  A 
patent  to  land  of  the  disposition  of  which  the  de- 
partment has  jurisdiction,  is  both  the  judgment  of 
that  tribunal  and  a  conveyance  of  the  legal  title 
to  the  land.  9  Stats.  395,  c.  108,  sec.  3;  Rev. 
Stats,  sees.  441,  453;  U.  S.  v.  Winona  &  St.  P. 
R.  Co.,  67  Fed.  948;  32  U.  S.  App.  272.'' 

And  also,  in  the  case  of  King  v.  McAndrews  et  al., 
Ill  Fed.  860,  the  Circuit  Court  of  Appeals  for  the  8th 
Circuit,  through  Judge  Sanborn,  said  in  part  as  fol- 
lows : 

"The  Land  Department  of  the  United  States, 
including  in  that  term  the  Secretary  of  the  In- 
terior, the  commissioner  of  the  general  land  office 
and  their  subordinate  officers,  constitutes  a  special 
tribunal  vested  with  judicial  power  to  hear  and 
determine  the  claims  of  all  parties  to  the  public 
lands  which  it  is  authorized  to  dispose  of  and  with 
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power  to  execute  its  judgments  by  conveyances  to 
the  parties  entitled  to  them.  9  Stats.  395,  c.  108, 
sec.  3;  5  Stats,  c.  352,  sec.   i. 

''A  patent  of  land  within  its  jurisdiction  issued 
by  the  Land  Department  is  a  judgment  of  that 
tribunal  and  a  conveyance  of  legal  title  to  the  land 
to  the  patentee  in  execution  of  the  judgment. 

''When  such  a  patent  to  land  within  the  juris- 
diction of  the  department  is  issued,  it  is,  like  the 
judgments  of  other  judicial  tribunals,  impervious 
to  collateral  attack.     ^     *     * 

'T>ut  land  which  the  department  is  vested  with 
the  power  and  charged  with  the  duty  to  hear  and 
decide  the  claims  of  applicants  for,  and  to  dispose 
of  in  accordance  wnth  its  decision,  is  within  its 
jurisdiction,  and  its  patent  of  such  land  conveys 
the  legal  title  to  it,  and  is  impervious  to  collateral 
attack,  whether  its  decision  is  right  or  wrong. 
Minter  v.  Crommelin,  18  How.  87,  89,  15  L.  Ed. 
279;  U.  S.  V.  Schurz,  102  U.  S.  378,  401,  26  L. 
Ed.  167;  Moore  v.  Robbins,  96  U.  S.  530,  533,  24 
L.  Ed.  848;  French  v.  Fyan,  93  U.  S.  169,  172, 
23  L.  Ed.  812;  Quinby  v.  Conian,  104  U.  S.  420, 
26  L.  Ed.  800;  Refining  Co.  v.  Kemp,  104  U.  S. 
636,  645-647,  26  L.  Ed.  875;  Steel  v.  Refining  Co., 
T06  U.  S.  447,  450,  452,  I  Sup.  Ct.  389,  2^  L.  Ed. 
226;  Lee  V.  Johnson,  116  U.  S.  48,  49,  6  Sup.  Ct. 
249,  29  L.  Ed.  570;  Heath  v.  Wallace,  138  U.  S. 
573;  5<^5.  Ti  Sup.  St.  380,  34  L.  Ed.  1063; 
Knight  V.  Association,  142  U.  S.  161,  212,  12  Sup. 
Ct.  258,  35  L.  Ed  974;  Noble  v.  Railroad  Co., 
147  U.  S.  174,  13  Sup.  Ct.  271,  37  L.  Ed.  123; 
Barden  v.  Railroad  Co.,  154  U.  S.  288,  327,  14 
Sup.  Ct.  1030,  1038,  38  L.  Ed.  992,  looi.  In  the 
case  last  cited  the  Supreme  Court  said: 
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'It  is  the  established  doctrine,  expressed  in 
numerous  decisions  of  this  court,  that  wherever 
Congress  has  provided  for  the  disposition  of  any 
portion  of  the  pubHc  lands,  of  a  particular  charac- 
ter, and  authorizes  the  officers  of  the  Land  De- 
partment to  issue  a  patent  for  such  land,  upon  as- 
certainment of  certain  facts,  that  department  has 
jurisdiction  to  inquire  into  and  determine  as  to 
the  existence  of  such  facts  and,  in  the  absence  of 
fraud,  imposition,  or  mistake,  its  determination  is 
conclusive  against  collateral  attack/'' 

And  the  same  holding  was  also  made  in  the  case  of 
Howe  et  al.  v.  Parker  et  al,  190  Fed.  738. 

Mr.  Justice  Field,  in  the  case  of  Quinby  v.  Conlan, 

104  U.  S.  420,  says,  in  part: 

''The  laws  of  the  United  States  prescribe  with 
particularity  the  manner  in  which  portions  of  the 
public  domain  may  be  acquired  by  settlers.  They 
require  personal  settlement  upon  the  lands  desired 
and  their  inhabitation  and  improvement,  and  a 
declaration  of  the  settler's  acts  and  purposes  to  be 
made  in  the  proper  office  of  the  district,  within  a 
limited  time  after  the  public  surveys  have  been  ex- 
tended over  the  lands.  By  them  a  land  depart- 
ment has  been  created  to  supervise  all  the  various 
steps  required  for  the  acquisition  of  the  title  of 
the  government.  Its  officers  are  required  to  re- 
ceive, consider,  and  pass  upon  the  proofs  fur- 
nished as  to  the  alleged  settlements  upon  the 
lands,  and  their  improvement,  when  pre-emption 
rights  are  claimed,  and,  in  case  of  conflicting 
claims  to  the  same  tract,  to  hear  the  contesting 
parties.  The  proofs  ofl^ered  in  compliance  with 
the  law  are  to  be  presented,  in  the  first  instance, 
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to  the  officers  of  the  district  where  the  land  is  sit- 
uated, and  from  their  decision  an  appeal  lies  to 
the  Commissioner  of  the  General  Land  Office,  and 
from  him  to  the  Secretary  of  the  Interior.  For 
mere  errors  of  judgment  as  to  the  weight  of  evi- 
dence on  these  subjects,  by  any  of  the  subordinate 
officers,  the  only  remedy  is  by  an  appeal  to  his 
superior  of  the  department.  The  courts  cannot 
exercise  any  direct  appellate  jurisdiction  over  the 
rulings  of  those  officers  or  of  their  superior  in  the 
department  in  such  matters,  nor  can  they  reverse 
or  correct  them  in  a  collateral  proceeding  between 
private  parties. 

"In  this  case  the  allegation  that  false  and  fraudu- 
lent  representations,   as   to   the   settlement   of   the 
plaintiff,   were  made  to  the  officers   of  the  Land 
Department    is    negatived   by    the    finding   of    the 
court.     It  would  lead  to  endless  litigation,  and  be 
fruitful  of  evil  if  a  supervisory  power  were  vested 
in  the  courts  over  the  action  of  the  numerous  offi- 
cers of  the  Land  Department,  on  mere  questions 
of   fact  presented   for   their   determination.      It   is 
only    when    those    officers    have   misconstrued    the 
law  applicable  to  the  case,   as   established  before 
the  department,  and  thus  have  denied  to  parties 
rights  which,  upon  a  correct  construction,   would 
have  been  conceded  to  them,  or  where  mj'srepre- 
sentations   and  fraud  have  been  practiced,   neces- 
sarily  affecting   their   judgment,    that    the    courts 
can,  in  a  proper  proceeding,  interfere  and  refuse 
to  give  effect  to  their  action.     On  this  subject  we 
have  repeatedly  and  with  emphasis  expressed  our 
opinion,  and  the  matter  should  be  deemed  settled. 
Johnson  v.  Towsley,  13  Wall.  72;  Shepley  v.  Co- 
wan, 91  U.  S.  330-340;  Moore  v.  Robbins,  96  Id 
530. 
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*'And  we  may  also  add,  in  this  connection,  that 
the  misconstruction  of  the  law  by  the  officers  of 
the  denartment,  which  will  authorize  the  inter  fer- 

A.  ' 

ence  of  the  court,  must  be  clearly  manifest,  and 
not  alleged  upon  a  possible  finding  of  the  facts 
from  the  evidence  different  from  that  reached  by 
them.  And  where  fraud  and  misrepresentations 
are  relied  upon  as  grounds  of  interference  by  the 
court,  they  should  be  stated  with  such  fulness  and 
particularity  as  to  show  that  they  must  necessarily 
have  affected  the  action  of  the  officers  of  the  de- 
partment. Mere  general  allegations  of  fraud  and 
misrepresentations  will  not  suffice.  United  States 
V.  Atherton,  102  U.  S.  372. 

''In  the  present  case  the  respective  claims  of 
the  parties  to  a  pre-emptive  right  to  the  land  in 
controversy,  from  their  settlement  and  improve- 
ments, had  been  the  subject  of  earnest  contesta- 
tion before  the  officers  of  the  Land  Department, 
and  a  decision  in  favor  of  the  plaintiff  was  finally 
rendered  by  the  Secretary  of  the  Interior.  And 
the  question  whether  the  land  in  controversy  had 
been  so  freed  from  its  reservation  under  the  Mex- 
ican grant  as  to  be  open  to  settlement  and  pre- 
emiption  depended  upon  matters  disclosed  by  the 
record  of  proceedings  in  the  Land  Department, 
namely,  that  the  public  surveys  had  been  extended 
over  the  land,  and  that  other  lands  had  been  ap- 
propriated to  the  satisfaction  of  the  grant.'' 

Also,  in  the  case  of  James  v.  Germania  Iron  Com- 
pany, heretofore  referred  to,  by  the  Circuit  Court  of 
Appeals  for  the  8th  Circuit,  107  Fed.  597,  it  was  held 
(quoting  from  the  syllabus,  paragraph  5)  : 

''The  entry  of  public  land  under  the  laws  of  the 
United  States,  whether  legal  or  illegal,  segregates 
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it  from  the  public  domain  and  appropriates  it  to 
private  use,  and  withdraws  it  from  subsequent 
entry  or  acquisition  until  the  prior  entry  is  offi- 
cially canceled  and  removed.'^ 

This  is  a  direct  authority  in  support  of  our  argu- 
ment herein  to  the  effect  that  the  witnesses  Ocheltree 
and  Bodkin  were  acting  in  ptu'suance  to  a  valid,  ex- 
isting decision  of  the  Secretary  of  the  Interior  and 
that  the  plaintiffs  in  error,  Edwards  and  Culpepper, 
certainly  could  not  resist  that  valid,  existing  decision 
with  force  and  arms  in  attempting  to  prevent  the  entry 
of  the  witnesses  Ocheltree  and  Bodkin  under  and  by 
virtue  of  that  decision  and  that  in  so  doing  the  plain- 
tiffs in  error,  Edwards  and  Culpepper,  were  depriving 
the  witnesses  Ocheltree  and  Bodkin  of  rights  guaran- 
teed to  them  under  the  Constitution  and  laws  of  the 
United  States. 

That  the  Land  Department  has  jurisdiction  over  the 
public  land  of  the  United  States  is,  of  course,  unques- 
tioned, and  the  witnesses  Ocheltree  and  Bodkin,  in  at- 
tempting to  make  entry  upon  the  land  in  question, 
were,  therefore,  acting  in  pursuance  to  existing,  valid 
decisions  of  the  I^and  Department,  and  even  though 
those  decisions  might  have  been  erroneous,  as  they 
were  rendered  by  a  competent  tribunal  with  jurisdic- 
tion, undoubtedly  the  witnesses  Ocheltree  and  Bodkin 
had  the  right,  imder  the  Constitution  and  laws  of  the 
United  States,  to  do  all  the  things  necessary  to  carry 
into  effect  those  decisions,  until  such  time  as  those 
decisions,  if  they  were  erroneous,  were  reversed  by 
the  courts  in  a  proper  direct  proceeding.     This  being 
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tnie,  the  trial  court  was  correct  in  refusing  to  give 
the  requested  instruction  of  plaintiffs  in  error  [Tr.  p. 
78]  and  was  likewise  correct  in  giving  the  instructions 
[Tr.  p.  80]  to  which  plaintiffs  in  error  took  exception. 

The  entire  contention  of  plaintiffs  in  error  and  their 
entire  brief  is  an  effort  on  their  part  to  have  this  court, 
in  a  collateral  proceeding,  determine  the  private  con- 
test between  the  plaintiffs  in  error  and  the  witnesses 
Ocheltree  and  Bodkin  by  reversing  the  decisions  of 
the  Land  Department  in  those  matters.  In  fact,  the 
brief  of  seventy-seven  pages  is  so  plainly  an  attempt 
in  that  respect  that  counsel  for  plaintiffs  in  error, 
themselves,  seek  to  apologize  for  the  effort  at  the  close 
of  their  brief  on  page  76,  wherein  they  say: 

"While  we  are  not  herein  trying  the  private  contests 
between  the  plaintiffs  in  error  and  Ocheltree  and  Bod- 
kin, as  to  which  have  superior  rights  to  the  lands  in- 
volved, yet  it  is  interesting,  as  well  as  helpful,  in  arriv- 
ing at  a  correct  solution  of  the  question  herein,  to  view 
the  exact  situation  as  it  was  presented  to  the  Land 
Department  when  it  rejected  the  entries  of  Culpepper 
and  Edwards,  and  denied  their  preference  rights  as 
settlers,  on  June  i,  191 2,  at  the  same  time  giving  va- 
lidity to  the  so-called  preference  rights  of  Ocheltree 
and  Bodkin  by  receiving  and  accepting  their  entries.'' 

The  issues  as  presented  by  the  brief  of  plaintiff's  in 
error  are  certainly  nothing  else  other  than  the  deter- 
mination  of  the  private  interests  between  the  plaintiffs 
in  error  and  the  witnesses  Ocheltree  and  Bodkin  and 
as  said  heretofore  the  witnesses  Ocheltree  and  Bodkin 
were  acting  in  pursuance  to  valid,   existing  decisions 


—19— 

of  the  Secretary  of  the  Interior  and  the  plaintiffs  in 
error,  Edwards  and  Culpepper,  certainly  could  not  re- 
sist those  valid,  existing  decisions  with  force  and  arms 
and  then  try  out  the  private  interests  of  themselves 
and  the  witnesses  Ocheltree  and  Bodkin  in  this  case 
wherein  the  said  plaintiffs  in  error,  Edwards  and  Cul- 
pepper, are  charged  with  depriving  citizens  of  the 
United  States  of  the  rights  guaranteed  to  them  under 
the  Constitution  and  laws  of  the  United  States. 

We  believe  this  substantially  answers  the  contention 
made  by  plaintiffs  in  error,  and  that  there  is,  therefore, 
no  error  in  the  record,  and  that  the  judgment  of  the 
trial  court  should  be  affirmed. 

However,  if  this  Honorable  Court  is  of  a  different 
opinion,  and  believes  that  it  was  incumbent  upon  the 
trial  court  to  inquire  into  the  validity  and  correctness 
of  the  decisions  of  the  Land  Department,  in  reference 
to  the  preference  rights  under  which  the  witnesses 
Bodkin  and  Ocheltree  were  allowed  entry  by  the  Land 
Departm^ent,  we  have  to  submit  the  following  proposi- 
tion in  support  of  the  decisions  of  the  Land  Depart- 
ment: 

Proposition  No.  2. 

The  witness  Patrick  H.  Bodkin  exercised  his  prefer- 
ence right  within  thirty  days  of  notice  of  the  cancella- 
tion of  the  entry  he  was  contesting.  In  other  words, 
the  said  Bodkin  exercised  his  preference  right  within 
the  period  prescribed  by  the  Act  of  Congress  of  May 
14,  1880  (21  Stats.  140). 

It  will  be  noted  from  the  transcript  [Tr.  p.  82],  that 
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tbe  lands  referred  to  in  the  indictment  were  withdrawn 
under  the  Reclamation  Act  (32  Stats.  388)  on  the 
1 2th  day  of  September,  1903,  by  order  of  the  Land 
Department,  That  prior  to  said  withdrawal  the  land 
described  in  count  number  2  of  the  indictment  in  this 
case,  to-wit,  the  northeast  quarter  of  section  eleven, 
township  seven  south,  range  twenty-two  east,  San  Ber- 
nardino Base  and  Meridian,  had  been  entered  by  the 
defendant  William  B.  Edwards  under  the  Homestead 
Law^s  of  the  United  States;  that  thereafter,  while  the 
lands  described  in  said  count  number  2  of  the  said  in- 
dictment were  still  withdrawn  from  entry,  the  said 
Patrick  H.  Bodkin  duly  filed  a  contest  in  the  land 
office  at  Los  Angeles.  [Tr.  p.  84.]  That  hearing  was 
dulv  had  on  said  contest  in  the  local  land  office  and 
the  contest  duly  forwarded  to  the  Commissioner  of 
the  General  Land  Office  at  Washinoton  and  by  him 
decided  in  favor  of  the  said  Patrick  H.  Bodkin  on  the 
25th  day  of  June,  1909,  the  said  Commissioner,  by  his 
decision,  holding  the  said  homestead  entry  of  the  said 
William  B.  Edwards  for  cancellation,  and  that  notice 
of  that  decision,  that  is,  that  the  Commissioner  held 
the  homestead  entry  of  the  said  Edwards  for  cancella- 
tion w^as  given  to  the  said  Patrick  H.  Bodkin  prior  to 
the  first  day  of  January,  19 10.  [Tr.  p.  84.]  That 
thereafter  the  said  William  B.  Edwards  took  an  ap- 
peal from  said  decision  of  the  Commissioner  to  the  Sec- 
retary of  the  Interior  and  the  Secretary  of  the  Interior 
on  the  19th  day  of  April,  19 10,  made  an  order  cancel- 
ing the  said  homestead  entry  of  the  said  William  B. 
Edwards  on  said  land  and  awarded  to  the  said  Patrick 
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H.  Bodkin  a  preference  right  to  enter  upon  said  land 
[Tr.  p.  84]  ;  that  on  the  loth  day  of  January,  1910, 
by  an  order  duly  made  and  entered  by  the  Land  De- 
partment the  said  lands  described  in  count  number  2 
of  said  indictment  among  other  lands,  were  restored  to 
public  settlement  on  April  18,  1910,  and  to  public  entry 
on  May  18,  1910  [Tr.  p.  84]  and  that,  on  May  18, 
1910,  the  said  Patrick  H.  Bodkin  filed  his  application 
to  homestead  the  said  land  described  in  count  number 
2  of  the  said  indictment  on  the  basis  and  by  virtue  of 
the  preference  right  granted  by  the  Land  Department 
of  the  United  States  by  the  decision  of  the  Secretary 
of  the  Interior  on  the  19th  day  of  April,  1910.  |Tr. 
p.  85.]  It  will  thus  be  seen  from  the  transcript  that 
so  far  as  count  number  2  of  the  indictment  is  con- 
cerned the  said  Patrick  H.  Bodkin  having  been  given 
notice  of  the  cancellation  of  the  Edwards  entry  and 
awarded  his  preference  right  on  the  19th  day  of  April, 
19 10,  and  having  made  entry  on  the  said  land  on  May 
18,  1 9 10,  exercised  his  preference  right  within  the 
thirty  day  period  as  prescribed  by  the  Act  of  Congress 
heretofore  referred  to  and  that  so  far  as  the  said  count 
number  2  of  said  indictment  is  concerned  and  the  in- 
struction of  the  court  [Tr.  pp.  51,  93]  referring  to 
the  said  Patrick  H.  Bodkin,  there  was  no  error  even 
though  we  grant  the  contention  of  the  plaintiffs  in 
error. 

Counsel  for  plaintiffs  in  error  have  evidently  over- 
looked the  fact  that  the  Edwards  entry  was  not  can- 
celled on  the  25th  day  of  June,  1909,  by  the  commis- 
sioner,   but    that    the   Commissioner,    by    his    decision, 
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merely  held  the  said  Edwards  entry  for  cancellation. 
fTr.  p.  84.]  The  meaning  of  said  decision  being  sim- 
ply that  in  view  of  the  fact  that  the  said  Edwards  had 
a  right  of  appeal  to  the  Secretary  of  the  Interior  his 
entry  was  not  canceled  but  v/as  merely  held  for  can- 
cellation pending  his  right  of  appeal  and  that  in  view 
of  the  fact  that  he  did  exercise  his  right  of  appeal  to 
the  Secretary  of  the  Interior  his  entry  was  not  finally 
canceled  until  the  19th  day  of  April,  1910,  on  which 
day  his  entry  was  for  the  first  time  cancelled,  notice  of 
which  decision  was  at  that  time  given  to  the  witness 
Patrick  H.  Bodkin. 

That  instruction  of  the  court  in  reference  to  count 
number  2  of  the  said  indictment  [Tr.  pp.  51,  93]  be- 
ing the  only  error  assigned  by  plaintiffs  in  error  in 
reference  to  the  trial  and  conviction  under  said  count 
number  2  of  said  indictment,  it  must  be  held  by  this 
court  that  the  conviction  and  judgment  of  the  court  of 
the  defendants  on  said  count  number  2  of  said  indict- 
ment must  be  affirmed. 

In  support  of  the  judgment  of  the  trial  court  insofar 
as  count  number  i  of  said  indictment  is  concerned  and 
of  the  charge  of  the  court  as  given  under  said  count 
number  i  of  said  indictment  [Tr.  pp.  50,  92]  defend- 
ant in  error  desires  to  submit  the  following  further 
propositions : 

Proposition  No.  3. 

Where  a  period  of  time  is  fixed  by  statute  of  the 
government  or  state,  or  is  fixed  by  any  court,  for  the 
performance  of  any  act,  and  that  government,  or  that 
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state,  or  that  court,  puts  some  obstacle  in  the  way 
which  shall  or  does  prevent  the  performing  of  that  act 
within  the  time  prescribed,  then  the  time  for  the  per- 
formance of  said  act  is  extended  beyond  the  period 
fixed  by  said  government,  state  or  court,  for  the  per- 
formance of  said  act,  for  a  time  equal  in  length  to  the 
time  during  which  said  obstacle  was  in  existence. 

This  was  a  rule  of  common  law  and  has  been  carried 

into  the  statutes  of  most  states.     We  find  it  carried 

into  the  statutes  of  California  in  various  places ;  among 

others,  sections  356,  337  and  358  of  the  Code  of  Civil 

Procedure,  section  356  providing,  in  part,  as  follows : 

"When    the    commencement    of    an    action    is 

stayed   by  statutory  prohibition,   the   time  of   the 

continuance  of  the  prohibition  is  not  part  of  the 

timie  limited  for  the  commencement  of  the  action,'' 

and  section  357  provides: 

*'No  person  can  avail  himself  of  a  disability  un- 
less it  existed  when  his  right  of  action  accrued.'' 

And  section  358  provides: 

"When  two  or  m.ore  disabilities  co-exist  at  the 
time  the  right  of  action  accrues,  the  limitation 
does  not  attach  until  they  are  removed." 

Therefore,  we  submit  that  the  decisions  of  the  Sec- 
retary of  the  Interior  extending  the  preference  right 
as  granted  by  the  Act  of  May  14,  1880  (21  Stats. 
140)  were  correct.  The  Act  of  May  14,  1880,  granted 
a  preference  right  of  thirty  days  from  time  of  notice 
to  a  successful  contestant  of  the  winning  of  his  con- 
test when  considered  in  connection  with  the  Reclama- 
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tion  Act  of  June  17,  1902  (32  Stats.  388),  and  the 
actions  of  the  Secretary  of  the  Interior  under  the  au- 
thority of  that  act  will  demonstrate  that  principle. 

In  pursuance  of  the  Reclamation  Act  of  June  17, 
1902,  the  Secretary  of  the  Interior  withdrew  from 
public  entry  the  lands  described  in  count  number  i  of 
the  indictment  in  this  case.  Thereafter  said  witness 
Ocheltree  duly  contested  one  Danford  Arnold  and  was 
entitled  to  a  preference  right  of  entry  on  said  lands 
for  thirty  days  from  the  30th  day  of  September,  1908. 
He  could  not  exercise  that  right  because  of  the  action 
of  the  secretary,  acting  pursuant  to  the  act  of  Con- 
gress, withdrawing  the  said  lands  from  entry,  and, 
under  the  rule  of  law  heretofore  set  forth,  the  witness 
Ocheltree  was  therefore  entitled  to  30  days  from  the 
time  the  obstacle  was  removed,  that  is,  thirty  days 
from  the  time  the  said  lands  were  restored  to  entry, 
and  that  is  what  he  was  given  by  the  decisions  of  the 
Secretary  of  the  Interior. 

There  is  still  another  view  under  which  the  decisions 
of  the  Secretary  of  the  Interior  extending  the  thirty 
days  preference  right  beyond  the  period  fixed  by  the 
Act  of  May  14,  1880,  and  particularly  the  decision  of 
the  Secretary  of  the  Interior  in  favor  of  the  said  wit- 
ness Ocheltree,  can  be  upheld,  which  we  respectfully 
submit  as  Proposition  No.  4. 

Proposition  No.  4. 

Where  an  executive  department  of  the  government 
has  exercised  certain  powers — or  rendered  certain  de- 
cisions— for  a  long  number  of  years  which  have  never 
been  denied,  either  legislatively  or  judicially^  Congress 
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will  be  held  to  have  acquiesced  in  the  action  of  the 
executive  department. 

This  proposition  is  based  upon  the  late  case  of  the 
United  States  v.  Midwest  Oil  Company,  decided  by  the 
Supreme  Court  of  the  United  States,  February  23, 
1915,  construing  the  validity  of  the  action  of  the  Presi- 
dent in  withdrawing  from  private  acquisition  certain 
lands  which  Congress  had  made  free  and  open  to  ac- 
quisition and  purchase.  In  that  case  the  United  States 
argued  that  the  President,  as  commander-in-chief  of 
the  army  and  navy,  had  power  to  make  the  order  with- 
drawing said  lands,  for  the  purpose  of  retaining  and 
preserving  a  source  of  fuel  supply  for  the  navy  and 
that  the  President,  being  charged  with  the  care  of  the 
public  domain,  could,  by  virtue  of  the  executive  power 
vested  in  him  by  the  Constitution  and  also  in  conform- 
ity with  the  tacit  consent  of  Congress,  withdrav\^  in 
the  public  interest  any  public  lafid  from  ^itry  or  loca- 
tion by  private  parties.  The  appellees,  the  Midwest 
Oil  Company  et  aL,  insisted  that  there  was  no  dispens- 
ing power  in  the  executive,  arid  that  he  could  not  sus- 
pend a  statute  or  withdraw  from  entry  or  location  any 
lands  which  Congress  had  i^ffirriiatively  declared 
should  be  free  and  open  to  acquisition  by  citizens  of 
the  United  States.  They  therefore  insisted  that  the 
withdrawal  order  was  absolutely  void  since  it  appeared 
upon  its  face  to  be  an  attempt  to  suspend  a  statute. 

In  a  very  able  opinion  by  Mr.  justice  Lamar,  the 
vSupreme  Court,  among  other  things,  said  the  follow- 
ing: 
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^*We  need  not  consider  whether,  as  an  original 
question,  the  President  could  have  withdrawn 
from  private  acquisition  what  Congress  had  made 
free  and  open  to  occupation  and  purchase.  The 
case  can  be  determined  on  other  grounds  and  in 
the  light  of  the  legal  consequences  flowing  from 
a  long  continued  practice  to  make  orders  like  the 
one  here  involved.  For  the  President's  proclama- 
tion of  September  27,  1909,  is  by  no  means  the 
first  instance  in  which  the  executive,  by  liis  special 
order,  has  withdrawn  land  which  Congress  by 
general  statute  had  thrown  open  to  acquisition  by 
citizens,  and  while  it  is  not  known  when  the  first 
of  these  orders  was  made,  it  is  certain  that  ^the 
practice  dates  from  an  early  period  in  the  history 
of  the  government.'  Griscar  v.  McDowell,  6  Wall. 
381.  Scores  and  hundreds  of  these  orders  have 
been  made,  *  *  *  ^j^^j  j^^  j^^g  during  the  past 
eight  years,  without  express  statutory  authority — 
but  under  the  claim  of  power  so  to  do — made  a 
multitude  of  executive  orders  which  operated  to 
withdraw  public  land  that  would  otherwise  have 
been  open  to  private  acquisition.  (Here  were 
cited  a  number  of  instances  wherein  the  Presi- 
dent had  exercised  a  like  power.) 

'*It  may  be  argued  that  while  these  facts  and 
rulings  prove  a  usage  they  do  not  establish  its 
validity.  But  government  is  a  practical  af- 
fair, intended  for  practical  men.  Both  officers, 
law-makers  and  citizens  naturally  adjust  them- 
selves to  any  long  continued  action  of  the  execu- 
tive department — on  the  presumption  that  unau- 
thorized acts  would  not  have  been  allowed  to  be 
so  often  repeated  as  to  crystallize  into  a  regular 
practice.  That  presumption  is  not  reasoning  in  a 
circle  but  the  basis  of  a  wise  and  quieting  rule 
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that  in  determining  the  meaning  of  a  statute  or 
the  existence  of  a  power  weight  shall  be  given  to 
the  usage  itself,  even  when  the  validity  of  the 
practice  is  the  subject  of  investigation. 

^'This  principle,  recognized  in  every  jurisdic- 
tion, was  first  applied  by  this  court  in  the  often 
cited  case  of  Stuart  v.  Laird,  i  Cranch.  299. 
'There,  answering  the  objection  that  the  Act  of 
1789  was  unconstitutional  insofar  as  it  gave  cir- 
cuit power  to  judges  of  the  Supreme  Court,  it  was 
said  (1803)  that  'practice  and  acquiesence  under 
it  for  a  period  of  several  years  commencing  with 
the  organization  of  the  judicial  system,  affords  an 
irresistible  answer,  and  has  indeed  fixed  the  con- 
struction. It  is  a  contemporary  interpretation  01 
the  rnost  forcible  nature.  This  practical  exposi- 
tion is  too  strong  and  obstinate  to  be  shaken  or 
controlled.' 

"Again,  in  ^vlcPherson  v.  Blacker,  146  U.  S. 
I,  where  the  question  was  as  to  the  validity  of 
the  state  law  providing  for  the  appointment  of 
presidential  electors,  it  was  held  that  as  the  terms 
of  the  provision  of  the  Constitution  of  the  United 
States  left  the  question  of  the  power  in  doubt,  ihe 
'contemporaneous  and  continuous  subsequent 
practical  construction  would  be  treated  as  de- 
cisive.' Fairbanks  v.  U.  S.,  181  U.  S.  307;  Cooley 
V.  Board  of  Wardens,  12  Howard  315.  See  also 
Grizar  v.  McDowell,  6  Wall.  364,  where,  in  1867, 
the  practice  of  the  executive  department  was  re- 
ferred to  as  evidence  of  the  validity  of  these 
orders  making  reservations  of  public  land  even 
when  the  practice  was  by  no  means  so  general 
and  extensive  as  it  has  since  become. 

''These  decisions  do  not,  of  course,  mean  that 
private  rights  could  be  created  by  an  officer  with- 
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drawing  for  a  railroad  more  than  had  been  au- 
thorized by  Congress  in  the  land  grant  act.  South- 
ern Pacific  V.  Bell,  183  U.  S.  685;  Brandon  v. 
Ard,  211  U.  S.  21.  Nor  do  these  decisions  mean 
that  the  executive  can  by  his  course  of  action 
create  a  power.  But  they  do  clearly  indicate  that 
the  long-continued  practice,  known  to  and  ac- 
quiesced in  by  Congress,  would  raise  a  presump- 
tion that  the  withdrawals  had  been  made  in  pur- 
suance of  its  consent  or  of  a  recognized  adminis- 
trative power  of  the  executive  in  the  management 
of  the  public  lands.  This  is  particularly  true  in 
view  of  the  fact  that  the  land  is  property  of  the 
United  States  and  that  the  land  laws  are  not  of  a 
legislative  character  in  the  highest  sense  of  the 
term  (art.  4,  sec.  3),  'but  savor  somevv^hat  of 
mere  rules  prescribed  by  an  owmer  of  property 
for  its  disposal'  Butte  City  Vv^'ater  Co.  v.  Baker, 
196  U.  S.  126. 

^'These  rules  or  laws  for  the  disposal  of  pubhc 
land  are  necessarily  general  in  their  nature. 
Emergencies  may  occur,  or  conditions  may  so 
change  as  to  require  that  the  agent  in  charge 
should  in  the  public  interest,  withhold  the  land 
from  sale;  and  while  no  such  express  authority 
had  been  granted,  there  is  nothing  in  the  nature 
of  the  power  exercised  which  prevents  Congress 
from  granting  it  by  implication  just  as  could  be 
done  by  any  other  owner  of  property  under  simi- 
lar conditions.  The  power  of  the  executive,  as 
agent  in  charge,  to  retain  that  property  from  sale 
need  not  necessarily  be  expressed  in  writing. 
Lockhart  v.  Johnson,  t8t  U.  S.  520;  Bronson  v. 
Chappell,  12  Wall.  686;  Campbell  v.  City  of  Ke- 
nosha, 5  Wall.   194   (2).'' 
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This  case,  we  believe,  absolutely  sustains  the  posi- 
tion of  the  government  as  stated  in  Proposition  4 
above,  in  view  of  the  fact  that  the  Secretary  of  the 
Interior  and  the  other  officers  of  the  Land  Depart- 
ment have,  for  a  long  number  of  years,  acting  pur- 
suant to  the  jurisdiction  given  them  over  the  public 
lands  of  the  United  States  and  their  construction  of 
the  public  land  laws,  recognized,  by  their  decisions, 
the  right  of  a  successful  contestant  Vx^ho  won  his  con- 
test while  land  was  withdrnvv^n  from  entry,  to  thirty 
days  from  the  time  of  notice  to  him  that  the  land  was 
restored  to  entry  within  which  to  exercise  the  prefer- 
ence right  granted  to  him  by  Congress.  There  have 
undoubtedly  been  a  number  of  decisions  rendered  by 
the  Land  Department  to  the  above  effect  which  have 
not  been  reported,  but  among  the  reported  cases  we 
find  the  follov/ing,  which,  by  the  way,  refer  only  to 
reclamation  withdrawals  and  the  relation  of  preference 
rights  thereto. 

In  the  case  of  Fairchild  v.  Eby,  37  Land  Dec.  362, 
decided  December  28,  1908,  the  Secretary  of  the  in- 
terior, among  other  things,  says  the  following: 

^'The  case  is  now  before  this  department  on 
appeal,  filed  by  Sherman  D.  Fairchild,  which  con- 
tends that  the  contest  should  not  have  been  en- 
tertained in  the  first  instance  because  said  land  is 
within  a  government  reserve  and  that  even  if  a 
preference  right  ever  existed  in  favor  of  Danie! 
A.  Eby  by  reason  of  his  contest,  it  was  for  thirty 
days  next  after  notice  to  him  after  the  cancella- 
tion of  Spangler's  entry. 
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''The  contention  of  Fairchild  that  the  contest 
should  not  have  been  allowed  would  be  tenable 
but  for  the  regulations  of  the  department  of  June 
6,  1905  (33  L.  D.  607),  the  sixth  section  of 
which  expressly  provides  for  the  allowance  of 
contests  against  any  entry  covered  by  a  with- 
drawal for  reclamation  purposes,  whether  the 
withdrawal  is  of  lands  for  use  in  the  construc- 
tion and  operation  of  reclamation  works,  or  of 
lands   susceptible   to   irrigation   from   such   works. 

''When  a  contest  is  filed  under  said  rule  against 
an  entry  which  is  covered  by  a  withdrawal  for  use 
by  the  government,  the  seventh  section  of  said 
regulations  provides  that  the  land  cannot  be  ap- 
propriated by  a  successful  contestant  so  long  as 
the  lands  remain  withdrawn;  'but  any  contestant 
who  gains  a  preferred  right  to  enter  such  lands 
may  exercise  that  right  at  any  time  within  thirty 
days  from  notice  that  the  lands  involved  have 
been  released  from  such  withdrawal  and  made 
subject  to  entry/ 

*'It  was  thus  contemplated  that  the  preference 
right  allowed  by  the  sixth  section  should  remain 
suspended  if  the  land  was  not  subject  to  entry  at 
the  date  of  cancellation,  but  that  the  preference 
right  so  acquired  might  be  exercised  whenever 
the  land  was  restored.  Whether  a  contest  chal- 
lenging the  validity  of  any  entry  should  or  should 
not  be  allowed  is  a  matter  resting  within  execu- 
tive jurisdiction,  but  when  it  has  been  allowed, 
and  in  pursuance  thereof  the  entry  has  been  can- 
celed as  the  result  of  such  contest,  the  right  of 
the  successful  contestant  to  a  preference  right  of 
entry  of  such  land  whenever  it  is  restored  to 
entry  is  a  legal  right  given  by  the  statute  and 
cannot  be  controlled  by  executive  discretion. 
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'*It  follows  that  after  the  land  has  become  sub- 
ject to  entry,  Eby  was  entitled  to  the  usual  notice 
provided  by  the  statute  of  the  preference  right  to 
make  entry  of  the  land  within  the  statutory 
period/' 

Also,  in  the  case  of  Wright  v.  Francis  et  al.,  36 
Land  Dec.  499,  decided  June  6,  1908,  a  case  wherein 
Wright,  on  July  30,  1903,  instituted  a  contest  against 
the  entry  of  one  Arm.strong,  the  Land  Department 
withdrawing  the  land  from  entry  on  June  13,  1904, 
the  contest  being  decided  in  favor  of  Wright  on  April 
24,  1905,  while  the  land  was  still  withdrawn  from 
entry,  the  Secretary  of  the  Interior,  in  reviewing  the 
decision  of  the  Commissioner,  who  had  held  that 
Wright's  preference  right  did  not  expire  within  the 
thirty  days  after  notice  of  the  cancellation  of  the  Arm- 
strong entry,  said,  in  part,  as  follows: 

*'You  hold  that  Wright  in  view  of  the  with- 
drawal and  restoration  to  entry  of  the  land  in 
controversy,  made  valid  use  of  his  preference 
right  and  sustain  his  application.     *     *     * 

**Tn  view  of  the  reasons  underlying  section  7  of 
the  Circular  of  June  6,  1905  (33  L.  D.  607),  and 
the  fact  that  no  valid  application  to  make  home- 
stead entry  for  this  tract  was  then  pending,  it  is 
held  that  the  time  within  which  Wright  could 
use  his  preference  right  did  not  expire  until 
thirty  days  after  June  20,  1905,  the  date  upon 
which  said  land  was  subject  to  entry,  and  that 
his  application  was  submitted  in  time  for  consid- 
eration. This  is  clearly  in  accord  with  depart- 
mental action  in  the  unreported  case  of  Edwin  P. 
Marshall,   assignee,   of  date  September   12,    1907, 
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and  under  the  circumstances  shown  by  the  record, 
the  unreported  case  of  Hufford  v.  Waugh,  of 
June  26,  1906,  will  not  be  followed. 

''It  is  noticed  that  Wright's  application  was 
filed  before  the  date  fixed  upon  w^hich  this  land 
was  to  become  subject  to  entry,  but  the  time  al- 
lowed him  to  use  his  preference  right  as  then  un- 
derstood was  about  to  expire,  no  ruling  having 
been  made  allowing  such  right  to  be  exercised 
thirty  days  after  the  date  of  restoration  of  the 
lands  to  entry.  Under  the  circumstances  his  ap- 
plication will  be  considered  as  made  in  due  and 
proper  time.'' 

To  the  same  effect  is  the  case  of  Beach  v.  Hansen, 

40  L?.nd  Dec.  607,  rendered  April  3,  191 2,  and  also 
the  case  of  Wells  v.  Bodkin,  42  Land  Dec.  340,  ren- 
dered August  29,  191 3,  and  also  the  case  of  Edwards 
V.   Bodkin,  42  Land  Dec.   172,  decided  May  27,   1913. 

To  the  same  effect  is  the  case  of  Joseph  F.  Gladeux, 

41  L.  D.  286,  where  the  department  holds  as  follows 

(quoting  from  the  syllabus)  : 

*'A  successful  contestant  of  an  entry  within  a 
reclamation  withdrawal  is  not  barred  of  ?iis  pref- 
erence right  by  section  5  of  the  Act  of  June  25, 
1 9 10,  but  said  act  has  the  effect  to  postpone  the 
exercise  of  such  right  until  the  project  is  so  far 
completed  that  water  can  be  applied  to  the  land 
and  the  Secretary  of  the  Interior  has  made  pub- 
lic announcement  of  that  fact." 

Attention  is  also  directed  to  circular  in  reference  to 
'Xaws  and  Regulations  Relating  to  the  Reclamation 
of  Arid  Lands  by  the  United  States,"  approved  by  the 


Secretary  of  the  Interior  Feb.  6,  1913,  and  particu- 
larly to  the  regulations  as  contained  in  said  circular, 
to  be  found  in  42  Land  Decisions,  commencing  at  p. 
365.  These  regulations,  as  shown  by  section  i,  are 
promulgated  under  authority  of  the  Reclamation  Act 
of  June  17,  1902,  and  section  26  of  those  regulations, 
found  on  page  370  of  42  Land  Decisions,  provides, 
among  other  things,  as  follows : 

'When  any  entry  for  lands  embraced  within  a 
first  or  second  form  reclamation  withdrawal  is 
cancelled  for  any  reason  such  lands  become  sub- 
ject immediately  to  such  withdrawal.  Such  lands 
under  first  form  withdrawal  cannot  therefore,  so 
long  as  they  remain  so  withdrawn,  be  entered  or 
otherwise  appropriated  either  by  a  successful  con- 
testant or  any  other  person;  but  any  contestant 
who  gains  a  preference  rip;ht  to  enter  any  such 
first  form  withdrawal  lands  may  exercise  that 
right  at  any  time  within  30  days  from  notice  that 
the  lands  involved  have  been  restored  to  public 
domain  or  the  withdrawal  changed  to  second 
form.     *     *     *^' 

Proposition  No.  5. 

However,  regardless  of  the  propositions  heretofore 
advanced,  we  find  direct  authority  in  the  Act  of  Con- 
gress of  June  17,  1902,  known  as  the  "Reclamation 
Act,''  in  support  of  the  rules  and  regulations  promul- 
gated by  the  Secretary  of  the  Interior,  which  rules 
and  regulations  as  we  shall  hereafter  show,  expressly 
provided  that  if  a  contest  were  won  during  the  time 
when  lands  were  withdrawn  under  the  Reclamation 
Act,  the  successful  contestant  would  have  thirtv  days 
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from   the  date  the  lands   were  thrown  open   to  entry 
within  which  to  exercise  his  preference  right. 

It  will  be  remembered  that  the  Act  of  Congress 
granting  to  the  successful  contestant  the  preference 
right  of  thirty  days  from^  the  date  of  notice  to  him 
that  the  entry  he  contested  had  been  cancelled  was 
passed  May  14,  1880.  It  will  also  be  remembered  that 
lands  described  in  the  indictment  in  this  case  were 
withdrawn  by  order  of  the  Secretary  of  the  Interior 
under  and  by  virtue  of  the  Act  of  June  17,  1902, 
known  as  the  Reclamation  Act.     [Tr.  p.  82.] 

Section  3  of  the  Reclamation  Act  of  June  17,  1902 
(32  Stats.  388)  provides,  in  part,  as  follows: 

'*That  the  Secretary  of  the  Interior  shall,  be- 
fore giving  the  public  notice  provided  for  in  sev- 
tion  four  of  this  act,  withdraw  from  public  entry 
the  lands  required  for  any  irrigation  works  con- 
templated under  the  provisions  of  this  act,  and 
shall  restore  to  public  entry  any  of  the  lands  so 
withdrawn  zvhen^  in  his  judgment,  such  lands  are 
not  required  for  the  purposes  of  this  act;  and  the 
Secretary  of  the  Interior  is  hereby  authorized,  at 
or  immediately  prior  to  the  time  of  beginning  the 
surveys  for  any  contemplated  irrigation  works,  to 
withdraw  from  entry,  except  under  the  homestead 
laws,  any  public  lands  believed  to  be  susceptible  of 
irrigation  from  said  works:  Provided,  that  all 
lands  entered  and  entries  made  under  the  home- 
stead laws  within  areas  so  withdrawn  during  such 
withdrawal  shall  be  subject  to  all  the  provisions, 
limitations,  charges,  terms,  and  conditions  of  this 
act;  *  *  ^  the  Secretary  of  the  Interior  shall 
determine  whether  or  not  said  project  is  practica- 
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ble  and  advisable,  and  if  determined  to  be  im- 
practicable and  unadvisable,  he  shall  thereupon 
restore  said  lands  to  entry/' 

And  section  lo  of  the  same  act  provides  as  follows: 
*'That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  perform  any  and  all  acts  and  to 
make  such  rules  and  regulations  as  may  be  nec- 
essary and  proper  for  the  purpose  of  carrying  the 
provisions  of  this  act  into  full  force  and  effect." 

The  order  of  the  vSecretary  of  the  Interior  with- 
drawing under  the  Reclamation  Act  the  lands  de- 
scribed in  the  indictment  was  issued  September  12, 
1903  [Tr.  p,  82],  and  thereafter,  on  June  6,  1905,  the 
Secretary  of  the  Interior,  in  pursuance  of  the  power 
given  him  by  section  10  of  the  Reclamation  Act  here- 
tofore set  out,  promulgated  the  following  rules  or  regu- 
lations in  reference  to  the  lands  theretofore  withdrawn 
bv  him  under  the  Reclamation  Act: 

''Sixth.  Any  entry  embracing  lands  included  with- 
in any  withdrawal,  made  under  either  of  the  forms 
mentioned,  whether  such  entry  was  made  before  or 
after  the  date  of  such  withdrawal,  may  be  contested 
and  cancelled  because  of  entryman's  failure  to  comply 
with  the  law  or  for  any  other  sufficient  reason,  and 
any  contestant  who  secures  the  cancellation  of  such 
entry  and  pays  the  land  office  fees,  occasioned  by  his 
contest,  will  he  awarded  a  preferred  ri^^ht  of  making 
entry  under  the  Reclamation  Act,  provided  the  lands 
invohed  are  not  embraced  zvithin  a  zvithdrawal  of  the 
first  form. 
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''Seventh.  When  an}^  entry  for  lands  embraced 
within  a  withdrawal  under  the  first  form  is  cancelled 
by  reason  of  contest  or  for  any  other  reason,  such 
lands  become  subject  immediately  to  such  withdrawal 
and  cannot,  thereafter,  so  long  as  they  remain  so  with- 
drawn, be  entered  or  otherwise  appropriated,  either  by 
a  successful  contestant  or  any  other  person;  but  any 
contestant  who  gains  a  preferred  right  to  enter  any 
such  lands  may  exercise  that  right  at  any  time  zvithin 
thirty  days  from  notice  that  the  lands  involved  have 
been  released  from  such  unthdrawal  and  made  subject 
to  entry/' 

Transcript,  page  83,  shows  that  the  witness  J.  M. 
Ocheltree,  received  his  preference  right  to  make  entry 
on  the  lands  described  in  count  one  of  the  indictment, 
on  the  30th  day  of  September,  1908,  and  those  lands 
on  that  date  were  therefore  subject  to  the  rules  and 
regulations  of  the  Secretary  of  the  Interior  of  June  6, 
1905,  as  hereinabove  set  out,  the  next  rules  and  regu- 
lations by  the  Secretary  of  the  Interior  not  having  been 
promulgated  until  January  19,  1909  (37  L.  D.  365). 

Counsel  for  plaintiffs  in  error  has,  in  some  inexpli- 
cable manner,  entirely  misconstrued  the  rules  and  regu- 
lations of  June  6,  1905,  in  that  they  contend  throughout 
their  brief  that  section  6  of  said  rules  and  regulations 
expressly  deny  a  preference  right  to  a  successful  con- 
testant of  an  entry  on  lands  included  within  a  first 
form  withdrawal,  and  they  fail  entirely  to  note  that 
section  7  of  the  same  rules  and  regulations  docs  ex- 
pressly provide  for  a  preference  right  to  a  successful 
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contestant  of  an  entry  on  lands  included  within  the 
first  form  withdrawal. 

It  will  be  remembered  that  lands  withdrawn  under 
a  first  form  withdrawal  cannot  be  entered,  selected  or 
located  in  any  manner  so  long  as  they  remain  so  with- 
drawn, and  that  those  lands  embrace  the  lands  that 
may  possibly  be  needed  in  the  construction  and  main- 
tenance of  irrigation  works,  but  that  lands  withdrawn 
under  the  second  form  can  be  entered  under  the  home- 
stead laws,  subject  to  the  provisions  of  the  Reclama- 
tion Act,  and  that  those  lands  embrace  lands  which 
are  not  supposed  to  be  needed  in  the  actual  construc- 
tion and  maintenance  of  irrigation  works,  but  which 
may  possibly  be  irrigated  from  such  works.  (See  Cir- 
cular June  6,  1905,  33  L.  D.  607.) 

It  will  be  noted,  therefore,  from  the  above  under- 
standing of  the  difference  betvveen  lands  withdrawn 
under  a  first  form  withdrawal  and  lands  withdrawn 
imder  the  second  form,  that  section  6  of  the  Circular 
of  June  6,  1905,  provides,  in  substance,  that  an  entry 
embracing  lands  included  within  any  withdrawal  made 
under  either  of  the  forms  mentioned,  and  whether  such 
entry  was  made  before  or  after  the  date  of  such  with- 
drawal, may  be  contested  and  cancelled,  and  that  any 
contestant  who  secures  the  cancellation  of  such  entry 
will  be  awarded  a  preference  right  of  making  entry 
under  the  Reclamation  Act,  provided  the  lands  in- 
volved are  not  embraced  within  a  withdrawal  of  the 
first  form.  Meaning  simply,  that  a  contest  could  be 
instituted  against  an  entry  embracing  lands  included 
within  either  a  first  or  second  form  withdrawal,  but 
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that  if  the  contestant  were  successful  and  the  lands 
were  withdrawn  under  the  second  form,  he  would  be 
allowed  a  thirty  days  preference  right,  but  if  the  lands 
were  withdrawn  under  a  first  form  withdrawal  in  view 
of  the  fact  that  the  successful  contestant  could  not  ex- 
ercise his  preference  right,  as  he  could  not  make  entry, 
section  7  of  the  Circular  of  June  6,  1905,  by  its  express 
terms,  took  care  of  the  rights  of  the  successful  con- 
testant who  thus  secured  a  preference  right  to  make 
entry  on  lands  withdrawn  under  a  first  form  with- 
drawal. Section  7  starts  out  from  the  very  begmning 
by  saying: 

^^When  an  entry  for  lands  embraced  within  a  with- 
drawal under  the  first  form  is  cancelled  by  reason  of 
contest  or  for  any  other  reason,  such  lands  become 
subject  immediately  to  such  withdrawal  and  cannot, 
thereafter,  so  long  as  they  remain  so  withdrawn,  be 
entered  or  otherwise  appropriated,  either  by  a  suc- 
cessful contestant  or  any  other  person;  but  any  con- 
testant who  gains  a  preferred  right  to  enter  any  such 
lands  may  exercise  that  right  at  any  time  within 
thirty  days  from  notice  that  the  lands  involved  have 
been  released  from  such  withdrawal  and  made  subject 
to  entry.'' 

The  reading  of  these  two  sections  is  so  very  plain 
that  it  is  hard  to  understand  how  counsel  for  plaintififs 
in  error  have  misread  them.  A  greater  part  of  their 
brief  is  based  upon  their  erroneous  reading  of  these 
tw^o  sections  whereby  they  construe  those  sections  to 
expressly  deny  the  preference  right  to  a  successful 
contestant   of   an  entry  on  lands   included   within   the 
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first  form  withdrawal,  whereas,  as  above  shov/n,  sec- 
tion 7  of  that  circular,  quoted  by  counsel  for  plain- 
tiffs in  error  themselves  on  page  24  of  their  brief  ex- 
pressly states  that  it  is  dealing-  with  granting  a  pref- 
erence right  to  a  successful  contestant  of  an  entry  on 
lands  included  within  the  first  form  withdrawal.  It 
would  seem  that  this  mistake  of  counsel  for  plaintiffs 
in  error  is  responsible  for  this  appeal,  as  those  sections 
themselves  considered  with  the  authority  under  which 
they  were  promulgated  absolutely  answer  every  con- 
tention that  counsel  for  plaintiffs  in  error  has  made  in 
their  brief. 

As  above  stated,  the  witness  J.  M.  Ocheltree  re- 
ceived notice  of  the  successful  termination  of  his  con- 
test against  the  entry  of  one  Danford  Arnold  on  the 
30th  day  of  September,  igo8,  w^hile  the  lands  de- 
scribed in  the  indictment  w^ere  withdrawn  under  the 
Reclamation  Act  [Tr.  p.  83]  and  by  virtue  of  section 
7  of  the  Circular  of  June  6,  1905,  he  had  gained  under 
the  Constitution  and  laws  of  the  United  States  the 
preference  right  to  enter  those  lands  in  exercise  of  his 
preference  right  at  any  time  within  thirty  days  from 
notice  that  the  lands  involved  had  been  released  from 
such  withdrawal  and  made  subject  to  entry.  The  lands 
described  in  count  one  of  the  indictment  were,  on  the 
loth  day  of  January,  1910,  by  an  order  of  the  Secre- 
tary of  the  Interior,  among  other  lands,  restored  to 
public  settlement  on  April  18,  19 10,  and  public  entry 
on  May  18,  1910.  [Tr.  p.  84.]  Transcript,  page  85, 
further  shows  that  on  May  18,  1910,  J.  M.  Ocheltree 
filed   his    application   for   a   homestead   upon   the   said 
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lands  described  in  count  one  of  the  indictment  upon  the 
basis  and  by  virtue  of  the  preference  right  theretofore 
granted  him  by  the  Land  Department  of  the  United 
States,  thus  exercising  his  preference  right  within 
thirty  days  from  April  i8,  1910,  the  date  on  which 
the  lands  were  retsored  to  public  settlement. 

Thereafter,  the  entry  of  J.  M,  Ocheltree  thus  made 
on  May  18,  1910,  was  on  June  3,  1912,  allowed  by 
the  Land  Department.  This  undoubtedly  gave  him 
the  right  under  the  Constitution  and  laws  of  the 
United  States,  to  make  entry  and  settlement  on  that 
particuL'^r  land  and  otherwise  comply  with  the  United 
States  land  laws,  jind  as  Judge  Wellborn  of  the  trial 
court  so  instructed  the  jury  [Tr.  pp.  50  and  92]  we 
submit  that  there  was  no  error  in  that  instruction. 

Your  attention  is  also  invited  to  the  fact  that  since 
the  preference  right  of  J.  M.  Ocheltree  was  granted 
on  the  30th  day  of  September,  1908,  and  that  since  it 
was  granted  under  section  7  of  the  rules  and  regula- 
tions of  the  Department  of  the  Interior  of  June  6, 
1905,  the  claim  of  counsel  for  plaintiffs  in  error  that 
by  the  Departmental  Rules  and  Regulations  of  Janu- 
ary 19,  1909,  the  preference  right  of  Ocheltree  there- 
tofore granted  was  cancelled  ipso  facto,  would  be  de- 
priving the  witness  Ocheltree  of  his  rights  as  guaran- 
teed u.nder  the  Constitution,  by  means  of  an  ex  post 
facto  law,  and  it  was  undoubtedly  in  consideration  of 
these  rights  gained  under  the  Rules  and  Regulations 
of  June  6,  1905,  and  bearing  in  mind  th^t  the  Rules 
and  Regulations  of  January  19,  1909,  would  not  apply 
to  the  case  of  Ocheltree,  that  the  Land  Department  al- 
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lowed  his  entry  under  his  preferenc  right  granted  Sep- 
tember 30,  1908,  and  which  finding  the  Secretary  of 
the  Interior  later  affirmed  by  affirming  the  decision 
of  June  3rd,  191 2,  of  the  Commissioner  allowing  the 
homestead  application  of  said  Ocheltree. 

Judge  Sanborn,  speaking  for  the  Circuit  Court  of 
Appeal,  Eighth  Circuit,  in  the  case  of  James  et  al.  v. 
Germania  Iron  Co.,   107  Fed.  602,  said: 

''The  rights  of  these  parties  vested  on 
February  23,  1889.  They  were  initiated  under 
and  conditioned  by  the  laws  of  the  land  and  the 
rules  and  practice  of  the  department  on  that  day 
and  no  subsequent  rules,  decisions  or  practice  could 
divest  them  of  the  property  they  then  secured  or 
deprive  them  of  their  equitable  or  legal  rights  to 
the  title  to  the  land  which  they  then  acquired. 
Cornelius  v.  Kessel.  12S  U.  S.  456;  Shreve  v. 
Cheesman,  69  Fed.  785.  For  this  reason  the  sub- 
sequent practice  and  decisions  of  the  department, 
which  have  been  carefully  considered,  will  not  be 
reviewed  at  length  in  this  opinion,  but  will  be 
here  laid  aside  with  the  remark  that  they  are 
without  legal  effect  upon  the  issues  in  this  case 
and  their  examination  has  proved  futile  and 
profitless.'' 

This  is  a  proposition  too  well  established  in  our 
jurisprudence  to  need  support  by  citing  further  au- 
thorities. 

However,  it  is  not  conceded  that  the  rules  and  regu- 
lations of  the  Secretary  of  the  Interior  of  January  19, 
1909,  prevented  the  acquiring  of  the  preference  right 
by  a  successful  contestant  upon  his  paying  the  Land 
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Office  fees  and  procuring  the  cancellation  of  an  entry, 
even  though  the  land  involved  were  within  a  first  form 
withdrawal,  and  in  support  of  the  view  that  said  rules 
and  regulations  do  not  prohibit  the  acquiring  of  such 
preference  right,  we  respectfully  call  attention  to  the  de- 
cision of  the  L?^nd  Department  in  the  case  of  Edwards 
v.  Bodkin,  42  L.  D.  172,  which  says,  in  part,  as 
follows : 

^'The  preference  right  of  entry  conferred  by 
the  act  of  May  14,  1880,  supra,  upon  any  person 
who  'has  contested,  paid  the  land  office  fees,  and 
procured  the  cancellation'  of  a  homestead  entry 
is  a  statutory  right  zvhich  the  land  department  is 
without  authority  to  deny  or  disregard  by  regu- 
lations or  otherwise  See  Beaeh  v.  Hansen  (40 
L.  D.  607). 

''The  regulations  of  January  19,  1909,  supra, 
were  intended  to  apply  to  lands  under  proper 
withdrawals  for  pubhe  use  and  for  the  protection 
of  public  interests.  But  zmhere,  as  in  this  ease,  it 
is  found  that  a  withdrawal  was  made  under  a 
misapprehension  of  faet,  said  regidations  could 
have  no  further  effect  than  to  postpone  the  ex- 
ercise of  the  preference  right  until  the  lands  were 
restored  to  public  entry. 

*'The  department  has  given  careful  considera- 
tion to  the  claims  on  behalf  of  Edwards,  that  he 
has  made  bona  fide  settlement  on  the  land  and  has 
largely  reclaimed  the  same  from  its  desert  state. 
As  has  been  stated,  this  department  is  without 
authority,  as  well  as  without  disposition,  to  dis- 
regard the  preference  ri^iht  of  entry,  duly  earned 
by  Bodkin  under  the  law.'' 
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Thus,  it  will  be  seen  that  the  Secretary  of  the  In- 
terior recognized  the  preference  right  gained  by  a  per- 
son contesting  an  entry  as  a  statutory  right  under  the 
Act  of  May  14,  1880,  which  could  not  be  changed  by 
any  rules  or  regulations  of  the  department,  and  that 
if  such  rules  and  regulations  did  interfere  with  the 
rights  of  a  successful  contestant  and  prohibit  him  from 
gaining  the  preference  right  provided  for  in  said  Act 
of  May  14,  1880,  said  rules  and  regulations  would  be 
void  in  so  far  as  they  interfere  with  such  statutory 
right  of  a  successful  contestant. 

For  the  foregoing  reasons,  we  respectfully  submit 
that  there  is  no  merit  in  the  appeal  in  this  case,  and 
there  being  no  other  errors  properly  assigned,  and,  as 
we  believe  the  record  failing  to  disclose  any,  the  judg- 
ment of  the  trial  court  should  be  affirmed. 

Al^BERT  SCHOONOVER, 

United  States  Attorney, 
Robert  O'Connor, 

Assistant  [/.  S.  Attorney, 
C1.YDE  R.  Moody, 

Assistant   U,  S,  Attorney. 
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In  the  United  States  Cireuit  Court  of  Appeals  for 

the  Ninth  Circuit 

In  the  Matter  of  I.  GEVURTZ  &  SONS, 

Bankrupt. 

Petition  for  Revision  of  the  Order  Refusing  Howard 
D.  Thomas  Company  Permission  to  Liquidate 
Claim. 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit : 

The  petition  of  Howard  D.  Thomas  Company,  a 
corporation,  organized  and  existing  under  the  laws 
of  the  State  of  Washington,  respectfully  shows  unto 
the  Court: 

I. 

That  on  the day  of  May,  1913,  I.  Gevurtz  & 

Sons,  a  corporation,  was  duly  adjudged  a  bankrupt, 
by  the  District  Court  of  the  United  States  for  the 
District  of  Oregon;  that  thereafter  Wm.  H.  Behar- 
rell,  Wm.  C.  Alvord  and  Elliott  Corbett,  were  duly 
elected  and  qualified,  and  have  ever  since  been  and 
now  are  acting  as  trustees  in  said  bankruptcy  pro- 
ceedings. 

II. 

That  thereafter  on  September ,  1913,  peti- 
tioner filed  its  proof  of  claim  in  bankruptcy  as  a 
general  creditor  in  the  usual  and  approved  form, 
and  later  on  November  22,  1913,  filed  its  petition  for 
leave  to  withdraw  said  proof  of  claim,  which  said 
last  mentioned  petition  was  duly  allowed. 

III. 

That  promptly  upon  the  entry  of  the  order  allow- 
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ing  said  withdrawal,  petitioner  filed  its  Petition  in 
the  District  Court  of  the  United  States  for  the 
District  of  Oregon  asking  leave  to  liquidate  its  claim 
against  the  bankrupt,  which  Petition,  omitting  head- 
ing and  formal  parts,  is  as  follows : 

(Petition  for  Leave  to  Liquidate  Claim.) 

'^Your  petitioner,  Howard  D.  Thomas  Company, 
respectfully  represents : 

1. 

That  it  is  and  at  all  times  hereinafter  mentioned 
has  been  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Washington. 

2. 

That  your  petitioner  has  had  business  dealings 
with  the  bankrupt  for  some  time  prior  to  1913,  but 
that  petitioner  had  sold  bankrupt  only  significant 
amount  of  goods  during  the  months  of  January,  Feb- 
ruary, and  March,  1913,  because  of  the  fact  that  pe- 
titioner knew  of  the  slowness  of  bankrupt  in  meet- 
ing its  obligations  and  was  reluctant  to  extend  any 
substantial  credit  to  the  bankrupt. 

3. 

That  in  the  month  of  April,  1913,  one  Philip 
Gevurtz,  then  President  of  the  bankrupt,  applied  to 
petitioner  for  a  large  amount  of  immediate  credit, 
to  wit,  the  immediate  shipment  of  rugs  of  the  value 
of  between  three  and  four  thousand  dollars.  That 
at  the  time  of  receiving  said  application,  petitioner 
had  learned  that  the  bankrupt  was  tendering  a  prop- 
osition to  its  creditors,  looking  toward  the  procuring 
of  an  extension  for  a  period  of  months  and  years  for 
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the  payment  of  its  large  accounts  and  bills  payable, 
and  was  for  this  reason  and  because  of  the  reluctance 
hereinbefore  referred  to  unwilling  to  extend  credit 
to  the  bankrupt,  but  that  petitioner  was  at  said 
time  assured  and  told  by  the  said  Philip  Gevurtz 
that  said  extension  on  the  part  of  the  large  creditors 
had  been  practically  secured  and  that  a  Portland 
bank  had  agreed  to  advance  the  sum  of  $100,000  to 
the  bankrupt  and  that  it  had  been  arranged  between 
the  bank  and  the  bankrupt  that  one  Hexter  should 
become  connected  with  the  bankrupt  concern  and 
that  this  money  would  suffice  to  pay  all  small  out- 
standing bills  of  the  bankrupt  at  once  and  enable 
the  bankrupt,  in  view  of  the  extension  hereinbefore 
referred  to,  promptly  to  meet  current  obligations; 
that  the  said  Philip  Gevurtz  further  stated  to  pe- 
titioner at  said  time  that  the  bankrupt  had  already 
procured  from  the  bank  a  part  of  the  agreed  amount 
and  that  arrangements  had  been  made  for  the  pay- 
ment of  the  balance  during  the  following  week. 

4. 
That  your  petitioner  believed  and  relied  upon  the 
said  statements  of  facts  upon  the  part  of  said  Philip 
Gevurtz,  and  that  the  same  constituted  material  in- 
ducements for  the  shipment  of  the  goods  referred 
to  and  that  said  goods  would  not  have  been  shipped 
by  petitioner  but  for  the  supposed  truth  of  the  facts 
stated  by  the  said  Philip  Gevurtz;  that  as  a  matter 
of  fact  neither  at  said  time  or  subsequently  had  any 
such  arrangements  been  perfected  by  or  on  behalf 
of   said  bankrupt,   as    stated  by   the   said  Philip 
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Gevurtz.     That    all    of    said    representations  were 
wholly  false. 

5. 

That  your  petitioner  believing  and  relying  upon 
the  truth  of  said  representations  as  aforesaid, 
shipped  to  bankrupt  during  the  month  of  April, 
1913,  rugs  of  the  agreed  and  reasonable  value  of 
Three  Thousand  Nine  Hundred  and  Seven  and 
36/100  ($3,907.36)  Dollars,  and  that  within  a  period 
of  three  weeks  from  the  average  date  of  shipments 
by  the  petitioner  to  the  bankrupt,  said  bankrupt  was 
adjudicated  as  such  in  the  above-entitled  Court  and 
cause;  that  a  few  days  prior  to  said  adjudication, 
the  bankrupt  returned  to  the  petitioner  portions  of 
said  shipments  amounting  to  the  sum  of  Two  Thou- 
sand Nine  Hundred  and  Eleven  and  60/100  ($2,911.- 
60)  Dollars,  and  that  rugs  to  the  amount  of  Nine 
Hundred  and  Ninety-six  and  26/100  ($996.26)  Dol- 
lars were  retained  by  or  sold  by  the  bankrupt  or  by 
the  trustees  in  bankruptcy. 

6. 

That  your  petitioner  thereafter  and  without 
knowledge  at  said  time  of  the  falsity  of  the  repre- 
sentations hereinbefore  referred  to  filed  its  proof 
of  claim  for  said  Nine  Hundred  and  Ninety-six  and 
26/100  ($996.26)  Dollars,  and  upon  objection  being 
made  to  said  proof  of  claim  by  the  trustees  in  bank- 
ruptcy, on  the  alleged  ground  that  petitioner  had 
received  a  preference  in  the  shape  of  said  returned 
goods,  the  President  of  your  petitioner,  Howard  D. 
Thomas,  attended  the  taking  of  testimony  at  the 
office  of  Chester  G.  Murphy,  Esq.,  Referee  in  Bank- 
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ruptcy,  to  whom  the  cause  had  been  referred,  and 
upon  said  date  of  the  taking  of  said  testimony, 
learned  for  the  first  time,  through  inquiries,  of  the 
total  falsity  of  said  material  representations. 

7. 

That  your  petitioner  was  thereupon  advised  that 
the  proper  procedure  was  by  means  of  a  petition 
of  the  nature  of  this  pleading,  and  for  the  purpose 
of  filing  same  requested  permission  to  withdraw  the 
said  proof  of  claim,  which  said  permission  was 
accordingly  granted  by  said  referee. 

8. 

That  your  petitioner  is  advised  and  therefore  avers 
that  under  the  facts  stated,  it  became,  was  and  is 
entitled  to  rescind  the  sale,  thus  fraudulently  pro- 
cured and  reclaim  its  rugs,  with  damages  for  such  as 
cannot  be  returned,  but  that  it  is  necessary  to  pro- 
cure the  consent  of  this  Honorable  Court  and  the 
direction  of  the  Court  as  to  the  method  of  liquidating 
its  said  demand  against  the  bankrupt,  as  a  condition 
precedent  to  the  filing  of  its  claim. 

WHEREFORE,  your  petitioner  prays  that  it  may 
be  permitted  to  liquidate  its  said  claim  against  the 
bankrupt  for  the  sum  of  Nine  Hundred  and  Ninety- 
six  and  26/100  ($906.26)  Dollars,  growing  out  of  the 
damage  resulting  to  petitioner  through  said  false 
representations  and  through  its  shipment  on  the 
strength  thereof,  in  whatever  manner,  time  and  place 
this  Honorable  Court  may  direct,  and  that  upon  the 
liquidation  of  its  said  claim,  if  said  claim  be  foimd 
to  be  proper,  that  the  amount  adjudged  to  petitioner 
as  the  result  of  said  liquidation  may  be  made  the 
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basis  of  proof  of  claim  against  the  bankrupt  by  the 
petitioner  as  a  general  creditor,  to  the  extent  of  such 
liquidated  amount,  and  that  petitioner  as  such  gen- 
eral creditor,  may  participate  in  the  dividends  in 
bankruptcy  herein." 

IV. 
That  a  motion  to  dismiss  said  petition  was  filed  by 
the  trustees  in  bankruptcy  herein  on  the  alleged 
ground  that  it  did  not  state  facts  sufficient  to  show 
a  right  of  liquidation;  and  said  matter  was  there- 
after, on  March  2d,  1914,  referred  by  said  Court  to 
A.  M.  Cannon,  Esq.,  as  Special  Master,  said  Order 
(omitting  heading  and  formal  parts)  being  as  fol- 
lows : 

(Order  Referring  Petition  to  Master.) 

^'This  matter  came  on  to  be  heard  upon  the  motion 
of  Chris.  A.  Bell,  of  counsel  for  trustees,  for  an  order 
to  dismiss  the  petition  to  liquidate  claim  of  Howard 
D.  Thomas  Company,  whereupon  it  is  ordered  that 
said  motion,  together  with  the  petition  of  the  Howard 
D.  Thomas  Company,  to  liquidate  claim,  be  referred 
to  A.  M.  Cannon,  Esq.,  as  Special  Master  to  take  such 
testimony  as  may  be  necessary  in  said  matter  and 
to  report  the  same  back  to  this  Court  together  with 
his  findings  thereon,  both  of  law  and  of  fact,  with  all 
convenient  speed. ' ' 

V. 

That  thereafter,  the  said  A.  M.  Cannon,  Esq.,  as 
Special  Master,  filed  a  report  showing  his  Findings 
of  Pact  and  Conclusions  of  Law,  which  said  Report, 
omitting  heading  and  formal  parts  is  as  follows : 
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(Report  of  Special  Master.) 
^^  STATEMENT  OP  FACTS. 

In  April,  1913,  the  bankrupt  applied  to  the  peti- 
tioner for  the  purchase  of  a  lot  of  rugs,  invoice  of 
which  was  upwards  of  $3,000.  At  the  time  this  order 
was  given  and  the  sale  made  the  bankrupt  was  in 
difficulties  with  its  creditors,  was  heavily  involved 
and  far  in  arrears  with  current  merchandise  bills. 
Negotiations  had  theretofore  been  had,  and  were  at 
the  time  pending,  with  the  First  National  Bank  for 
securing  funds  sufficient  in  amount  to  take  up  and 
discharge  all  outstanding  small  merchandise  bills, 
thus  enabling  the  bankrupt  to  continue  its  business 
without  being  hampered.  Probably  at  the  sugges- 
tion of  the  bank,  an  expert  accountant  was  then  in 
the  bankrupt's  store  engaged  in  making  a  technical 
estimate  of  its  assets  and  liabilities,  and  a  committee 
of  three  financiers,  whether  working  under  the  direc- 
tion of  the  bank  does  not  appear,  was  acting  in  an 
advisory  capacity  with  the  bankrupt's  officers.  Two 
of  this  committee  were  prominent  officers  in  the 
First  National  Bank  and  heavily  interested  in  that 
institution.  These  negotiations  had  progressed  far 
enough,  as,  I  believe,  to  induce  the  officers  of  the 
bankrupt  genuinely  to  believe  that  the  bank  intended 
to,  and  would,  in  a  very  short  time,  supply  it  with 
$100,000.00,  or  so  much  thereof  as  was  necessary  to 
discharge  its  current  merchandise  obligations.  In- 
deed, I  believe  some  money  had  already  been  ad- 
vanced for  this  purpose. 

In  this  situation,  Philip  Gevurtz,  President  of  the 
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Bankrupt,  called  Howard  D.  Thomas,  President  of 
the  petitioner,  over  the  phone  at  Seattle  and  placed 
the  order  for  the  rugs  in  question.  In  this  conver- 
sation Thomas  at  first  declined  to  honor  his  order, 
telling  Gevurtz  that  his  firm  was  slow  in  paying  bills, 
that  they  had  failed  to  pay  bills  long  past  due,  and 
that  he  would  not  ship  the  goods  unless  absolutely 
certain  that  Thomas  &  Company  would  receive  its 
money.  To  this  Gevurtz  replied,  in  substance,  that 
they  were  absolutely  certain  of  paying  the  bill  be- 
cause they  had  made  arrangements  with  the  First 
National  Bank  to  advance  them  $100,000i  for  the  pur- 
pose of  paying  their  pressing  obligations,  which 
would  supply  them  with  sufficient  capital  to  run  the 
institution  along.  He  understood  to  absolutely  guar- 
antee that  Thomas  &  Company  would  be  paid,  and 
with  this  assurance  Thomas  agreed  to  ship  the  goods. 

I  think'  there  is  no  doubt  that  upon  this  occasion 
Philip  Gevurtz  was  acting  in  entire  good  faith  and 
believed,  with  good  reason,  that  negotiations  with  the 
bank  were  practically  certain  to  result  as  contem- 
plated and  that  at  this  date  the  Gevurtz  corporation 
fully  expected  the  bank  to  step  in  and  advance  suffi- 
cient funds  to  put  them  upon  their  feet.  I  find  no 
evidence  of  fraud  or  bad  faith  in  his  conduct. 

Within  about  thirty  days  from  the  date  of  the 
shipment  negotiations  with  the  bank,  for  some  rea- 
son, fell  through  and  bankruptcy  was  precipitated. 
Within  four  or  five  days  before  the  petition  was  filed, 
Philip  Gevurtz  called  Thomas  &  Company  up  on 
the  phone  and  explained  to  them  that  they  were 
in   trouble   and   wished   to   return   the    rugs.    Mr. 
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Thomas  who  is  the  manager  and  sole  owner  of  the 
company,  was  absent  in  the  East  at  the  time  and 
those  in  charge  in  his  absence  told  Gevurtz  they  had 
no  authority  to  receive  the  rugs  back  and  that  if  they 
were  shipped  it  must  be  upon  the  responsibility  of 
Gevurtz  &  Company.  However,  their  traveling 
salesman  came  down  to  confer  with  the  bankrupt 
and,  while  here,  this  party  was  informed  by  Philip 
Gevurtz  of  the  reason  for  wishing  to  return  the 
rugs,  which  was  that  they  were  in  serious  financial 
straits,  threatened  with  bankruptcy,  and  he  felt  in 
honor  bound,  in  view  of  his  statements  to  Thomas, 
to  protect  them.  This  party  declined  to  receive  the 
rugs  upon  the  ground  that  he  had  no  authority  to 
do  so,  but  anyway,  the  rugs  undisposed  of  were  at 
once  crated  and  shipped  back  to  Thomas  &  Company 
and  credit  was  given  by  them  to  the  bankrupt  for  the 
invoice  thereof  upon  the  account. 

The  petition  in  bankruptcy  was  filed  early  in  May, 
1913,  and  in  September,  1913,  Thomas  &  Company 
filed  a  claim  against  the  estate  for  $996.26,  the  bal- 
ance due  upon  the  purchase  price  of  the  rugs  after 
crediting  the  amount  returned.  Thereafter  objec- 
tion to  the  claim  was  made  by  the  trustees  upon  the 
ground  that  Thomas  &  Company  had  received  a  void- 
able preference  through  the  return  of  the  rugs,  which 
preference  must  be  returned  to  the  trustees  before 
allowance  of  a  claim  for  the  balance.  On  this  objec- 
tion being  made  Thomas  &  Company  asked  leave, 
before  the  Referee,  to  withdraw  their  claim,  and,  in 
support  thereof,  urged  they  were  not  advised  of  the 
alleged  fraudulent  representation  made  by  Philip 
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Gevurtz  at  the  time  of  the  sale.  They  were  allowed 
to  withdraw  their  claim.  Subsequently  they  filed 
this  petition  to  be  allowed  to  liquidate  their  claim. 

CONCLUSIONS  OF  LAW. 

Upon  the  foregoing  facts,  I  am  of  the  opinion  that 
this  petition  should  be  denied,  for  two  reasons : 

The  first  is  that  proof  of  fraud  upon  the  part  of 
the  bankrupt's  officers  is  insufficient.  In  order  to  be 
allowed  to  liquidate  its  claim,  the  result  of  the  trans- 
action must  be  such  as  to  create  the  right  in  the 
Thomas  Company  to  rescind  this  sale  for  fraud  and 
reclaim  the  goods.  Such  a  proceeding  is  not  favored, 
and,  to  support  it,  the  proof  must  be  clear,  either 
that  the  bankrupt  falsely  represented  solvency  when 
in  fact  it  was  insolvent,  or,  being  solvent,  falsely 
represented  the  extent  of  its  assets,  in  each  case  for 
the  purpose  of  obtaining  credit.  In  this  case  there 
does  not  appear  to  have  been  any  representation  as 
to  solvency.  The  representation,  such  as  was  made, 
was  rather  as  to  the  bankrupt's  ability  to  pay.  This 
might  be  construed  to  involve  a  representation  as  to 
the  extent  of  the  assets,  but,  if  so,  I  think  there  is  no 
question  but  that  Philip  Gevurtz  stated  conditions 
frankly  and  believed,  and  had  reasonable  expecta- 
tions, that  the  bankrupt  would  be  able  to  pay  for 
these  goods.  Under  such  conditions,  as  I  understand 
it,  the  right  to  rescind  does  not  exist. 

In  re  Burk,  25  Am.  B.  R.  170 ; 

In  re  Roalswick,  110  Fed.  639; 

In  re  Davis,  112  Fed.  294. 
Again,  Thomas  &  Company,  at  the  time  they  filed 
their  claim  for  the  balance  due  on  the  purchase  price 
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of  the  rugs,  placed  themselves  in  the  position  of  a 
creditor  and  thus  lost  the  right  to  rescind,  if  it  ever 
existed.  If  they  did  not  then  know  of  the  alleged 
falsity  of  the  representations  made  by  Philip  Gevurtz 
as  to  the  acquisition  of  $100,000,  they  were,  and  for 
a  long  time  had  been,  in  possession  of  such  facts  as 
to  put  them  upon  inquiry  concerning  the  same,  which 
in  law  amounts  to  the  same  thing.  They  were  aware 
that  within  a  very  short  time  after  the  representa- 
tion was  made  the  concern  became  bankrupt,  and  that 
this  would  not  have  happened  had  the  boasted  relief 
been  forthcoming.  They  knew  that  Philip  Gevurtz 
insisted,  by  telephone  and  otherwise,  that  they  allow 
him  to  make  good  his  word  guaranteeing  payment 
by  taking  back  the  rugs;  that,  in  order  to  do  so,  he 
actually  did  ship  them,  that  they  had  long  since  re- 
ceived them  and  that  they  had  given  bankrupt  credit 
on  account  of  them.  Knowing  all  these  circum- 
stances, and  being  bound  to  take  them  into  considera- 
tion, it  does  not  seem  to  me  that  they  were  unadvised 
of  the  alleged  falsity  of  Gevurtz 's  representations  at 
the  time  they  filed  their  claim  before  the  referee, 
and  that  in  so  doing,  they  elected  between  their  reme- 
dies and  elected  to  become  a  creditor.  Having  done 
so,  they  cannot  now  change  their  position  and  attempt 
to  rescind  the  sale  upon  the  ground  of  fraud. 

In  re  Droege  v.  Ahiens  etc.  Mfg.  Co.,  163  N.  T. 
466; 

In  re  Hildebrandt,  129  Fed.  902. 
It  is  therefore  recommended  that  the  petition  of 
Howard  D.  Thomas  &  Company  to  liquidate  their 
'^laim  be  denied. 
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I  hand  up  with  this  Report  for  the  consideration 
of  the  Court,  the  following  documents  considered 
upon  this  hearing : 

1.  Petition  of  Howard  D.  Thomas  &  Company  to 
liquidate  their  claim. 

2.  Motion  of  trustees  to  dismiss  petition. 

3.  Two  parcels  of  testimony  in  connection  with 
the  hearing  on  the  Thomas  claim." 

VI. 
That  thereafter  petitioner  filed  its  Exceptions  to 
said  report  as  follows  (omitting  heading  and  formal 
parts)  : 

(Exceptions  to  Master's  Report.) 

^^ Petitioner,  Howard  D.  Thomas  &  Company,  a 
corporation,  files  herewith  its  exceptions  to  the  report 
of  the  Special  Master  on  its  application  for  leave  to 
liquidate  its  claim  herein. 

Exceptions  to  Findings  of  Fact. 

Petitioner  excepts  to  the  failure  of  said  report  to- 
find  as  a  fact  that  at  the  time  the  rugs  were  ordered 
of  petitioner  by  the  above-named  bankrupt,  negotia- 
tions for  settlement  with  its  creditors  were  pending 
and  bankrupt's  affairs  were  under  the  supervision  of 
a  creditor's  committee;  that  the  rugs  were  necessary 
for  the  bankrupt's  continuance  as  a  going  concern 
and  were  ordered  with  the  said  connnittee's  consent 
under  a  distinct  provision  that  they  be  paid  for  or 
returned  to  petitioner. 

Petitioner  also  excepts  to  the  failure  of  said  report 
to  find  as  a  fact  that  at  the  time  petitioner  filed  its 
claim,  and  up  until  the  hearing  of  objections  thereto 
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it  had  no  knowledge  or  reason  to  believe  that  the 
statement  of  bankrupt  that  it  had  effected  arrange- 
ments with  the  First  National  Bank  of  Portland, 
Oregon,  was  false ;  that  petitioner  made  no  conscious 
election  with  full  knowledge  of  the  facts  until  shortly 
before  it  filed  its  petition  to  withdraw  its  claim  as  a 
general  creditor ;  that  neither  any  delay  of  petitioner 
nor  any  other  action  of  petitioner,  resulted  in  an  in- 
jury to  any  third  party  or  altered  the  position  of 
any  one  affected  thereby. 

Exceptions  to  Conclusions  of  Law. 

Petitioner  excepts  to  the  statement  by  the  Special 
Master  of  the  law  with  regard  to  right  of  rescission 
for  fraud  and  contends  that  the  report  should  have 
found  that  where  a  contract  is  induced  by  a  statement 
of  material  fact,  made  as  of  his  own  knowledge  by 
one  in  a  position  to  know  its  truth  or  falsity,  and  the 
statement  is  believed  and  relied  on  by  the  other  party 
to  his  damage,  and  is  not  true,  that  the  transaction 
is  fraudulent  as  a  matter  of  law  and  the  innocent 
party  may  rescind ;  petitioner  contends  that  this  gen- 
eral statement  is  applicable  to  the  facts  found  by  the 
Master  and  to  the  additional  facts  hereinbefore  set 
forth,  and  renders  it  proper  to  permit  petitioner 
herein  to  to  liquidate  its  claim. 

Petitioner  excepts  to  the  conclusion  with  reference 
to  an  alleged  election  of  remedies  and  contends  that 
the  equitable  doctrine  is  that  an  election  is  binding 
only  where  made  with  full  knowledge  of  all  the  facts, 
or  where  on  the  basis  of  estoppel  it  would  be  inequi- 
table to  permit  a  change  of  position  because  of  the 
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interests  of  third  parties;  and  that  the  conclusion 
here  should  have  been  that  petitioner  made  no  con- 
scious election  with  full  knowledge  and  it  would  be 
inequitable  and  harsh  and  productive  of  injustice  to 
hold  that  petitioner  is  barred  by  a  technical  election." 

VII. 
That  on  January  11,  1915,  the  said  District  Court 
entered  the  following  Order  overruling  said  Excep- 
tions and  confirming  said  Report  (omitting  heading 
and  formal  parts)  as  follows: 

(Order  Confirming  Master's  Report.) 

^^This  cause  was  heard  upon  the  exceptions  filed 
by  Howard  D.  Thomas  Company  to  the  findings  of  the 
Special  Master  upon  the  petition  of  said  Howard  D. 
Thomas  Company  to  liquidate  their  claim  against  the 
estate  of  the  above-named  bankrupt ;  and  was  argued 
by  Mr.  Roscoe  C.  Nelson,  of  counsel  for  said  creditor, 
and  by  Mr.  C.  A.  Bell,  of  counsel  for  the  trustees  of 
the  estate  of  the  said  bankrupt,  in  consideration 
whereof  it  is  ORDERED  AND  ADJUDGED  that 
the  findings  of  the  said  iSpecial  Master  be  and  the 
same  are  hereby  affirmed,  and  that  the  petition  of 
said  Howard  D.  Thomas  Company  to  liquidate  their 
said  claim  be  and  the  same  is  hereby  denied. ' ' 

No  opinion  was  rendered  by  the  Court  in  said  mat- 
ter, save  a  formal  announcement  that  the  order 
would  be  entered. 

vin. 

That  said  order  was  erroneous  in  matter  of  law,  in 
that  the  conclusions  of  law  by  the  Special  Master 
from  the  Findings  of  Fact,  and  the   confirmation 


vs,  Wm.  H.  Beharrell  et  al,  15 

thereof  by  the  District  Court  were  incorrect  in  the 
following  respects: 

1.  That  the  Master  and  the  Court  having  found 
as  a  matter  of  fact  that  the  shipment  of  goods  bj^ 
Howard  D.  Thomas  Company  had  been  induced  by  a 
misstatement  of  material  fact,  made  as  of  his  own 
knowledge  by  the  President  of  the  bankrupt  concern, 
who  was  in  a  position  to  know  its  truth  or  falsity, 
and  that  the  statement  was  believed  by  and  relied  on 
by  Howard  D.  Thomas  Company  to  its  damage, 
should  have  concluded  as  a  matter  of  law  that  How- 
ard D.  Thomas  Company  had  the  right  to  rescind. 

2.  That  the  Master  and  the  Court  should  have 
concluded  as  a  matter  of  law  from  the  facts  found 
that,  inasmuch  as  the  so-called  election  was  not  made 
with  full  knowledge  of  the  facts,  and  no  change  of 
position  had  occurred  and  no  interests  of  third  par- 
ties had  intervened,  no  principle  of  estoppel  should 
be  invoked  and  no  technical  doctrine  of  election 
should  be  held  to  bar  petitioner  in  this  proceeding; 
that  the  conclusion  that  the  principle  of  election 
should  be  invoked  not  only  where  the  party  has 
actual  knowledge,  but  where  he  can  be  charged  with 
knowledge  which  diligence  would  have  enabled  him 
to  obtain,  is  erroneous  and  inequitable. 

That  all  of  the  reasons  and  points  above  set  forth 
were  raised  in  the  Exceptions  to  the  Master's  Re- 
port and  insisted  upon  and  argued  before  the  said 
District  Court  of  the  United  States. 

WHEREFORE,  your  petitioner  prays  that  the 
order  of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  overruling  the  Exceptions  of 
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Petitioner  to  the  Report  of  the  said  Special  Master, 
which  order  was  entered  on  the  11th  day  of  Janu- 
ary, 1914,  may  be  revised  and  reviewed  in  matter 
of  law  by  your  Honorable  Court,  as  provided  by 
Section  24b  of  the  Bankruptcy  Act  of  1898,  and  the 
rules  and  practice  thereunder  in  such  cases  made 
and  provided,  and  that  said  Order  be  set  aside  and 
held  for  naught,  with  such  directions  to  the  District 
Court  of  the  United  States  for  the  District  of  Oregon 
as  to  this  Court  may  seem  proper. 
Dated  this  4th  day  of  February,  1915. 

HOWARD  D.  THOMAS  COMPANY, 

Petitioner. 
By  ROSCOE  C.  NELSON, 

Its  Attorney. 
BEACH,  SIMON  &  NELSON, 

Solicitors  for  Petitioner. 

United  States  of  America, 
District  and  State  of  Oregon, 
County  of  Multnomah, — ss. 

I,  Roscoe  C.  Nelson,  being  first  duly  sworn,  say: 
That  I  am  one  of  the  attorneys  for  the  petitioner 
herein,  and  have  knowledge  of  the  facts  stated  in 
the  foregoing  petition  and  same  are  true  as  I  verily 
believe. 

ROSCOE  C.  NELSON. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
February,  1915. 

[Seal]  LAURA  N.  TAPSCOTT, 

Notary  Public  for  Oregon. 
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Admission  of  Service  of  Petition  for  Revision. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  and  timely  service  of  the  within  Petition  for 
Revision  and  the  receipt  of  a  duly  certified  copy 
thereof,  all  at  the  City  of  Portland,  in  said  County 
and  iState,  is  hereby  admitted,  February  4th,  1915. 

C.  A.  BELL, 
Attorneys  for  Trustees  in  Bankruptcy  of  I.  Gevurtz 
&  Sons. 

[Endorsed] :  In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  In  the  Matter  of 
I.  Gevurtz  &  iSons,  Bankrupt.  Petition  for  Revision 
of  the  Order  Refusing  Howard  D.  Thomas  Company 
Permission  to  Liquidate  Claim. 

In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 

In  the  Matter  of  I.  GEVURTZ  &  iSONiS,  Bankrupt. 
Notice  of  Filing  Petition  for  Review. 

CLAIM  OP  HOWARD  D.  THOMAS  COMPANY. 

To  Messrs.  Wm.  H.  Beharrell,  Wm.  C.  Alvord  and 
Elliott  Corbett,  Trustees  in  Bankruptcy  Herein, 
and  to  Messrs.  Reed  &  Bell,  Their  Attorneys: 
You  are  hereby  notified  that  on  the  9th  day  of 
February,  1915,  we  will  file  in  the  Clerk's  Office  of 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  City  of  San  Francisco,  Califor- 
nia, a  Petition  for  Review  in  the   above-entitled 


18  Hoivard  D.  Thomas  Company 

cause,  a  copy  of  which  Petition  is  hereto  attached  as 
part  of  this  notice,  and  we  will  then  ask  to  have  the 
case  docketed  and  the  necessary  orders  made  therein 
to  have  same  set  down  for  hearing. 
Dated  this  3d  day  of  February,  1015. 

BEACH,  SIMON  &  NELSON, 
Solicitors  for  Petitioner,  Howard  D.  Thomas  Com- 
pany. 

[Admission  of  Service  of  Notice  of  Filing  of  Petition 

for  Revision,  etc.] 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  and  timely  service  of  the  within  Notice  of  Fil- 
ing Petition  for  Revision,  etc.,  and  the  receipt  of  a 
duly  certified  copy  thereof,  all  at  the  City  of  Port- 
land, in  said  County  and  State,  is  hereby  admitted, 

Feb.  4th,  1915. 

C.  A.  BELL, 

Attorneys  for  Trustees  in  Bankruptcy  of  I.  Gevurtz 
&  Sons. 
[Endorsed]:    No.    2569.    United   States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.    Howard  D. 

Thomas  Company,   a  Corporation,  Petitioner,  vs. 

Wm.  H.  Beharrell,  Wm.  C.  Alvord  and  Elliott  Cor- 

bett,  as  Trustees  in  Bankruptcy  of  the  Estate  of  I. 
Gevurtz  &  Sons,  Bankrupt,  Respondents.  In  the 
Matter  of  I.  Gevurtz  &  Sons,  Bankrupt.  Petition 
for  Revision  Under  Section  24b  of  the  Bankruptcy 
Act  of  Congress,  Approved  July  1, 1896,  to  Revise,  m 
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Matter  of  Law,  a  Certain  Order  of  the  United  States 
District  Court  for  the  District  of  Oregon. 
Piled  February  8,  1915. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


No.  2569 
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HOWARD  D.  THOMAS  COMPANY,  a  Corporation, 

Petitioner, 

vs. 

WM.  H.  BEHAERELL,  WM.  C.  ALVORD  and  ELLIOTT  CORBETT, 

as  Trustees  in  Bankruptcy  of  the  Estate  of  I.  GEVURTZ  & 

SONS,  Bankrupt, 

Respondents. 


MOTION    OF    TRUSTEES    TO    DISMISS,    AND    ANSWER    OP 
TRUSTEES  TO  PETITION  FOR  REVISION 

Under  Section  24b  of  the  Bankruptcy  Act  of  Congress, 

Approved  July  1,  1898,  to  Revise,  in  Matter  of 

Law,  a  Certain  Order  of  the  United 

States  District  Court  for  the 

District  of  Oregon. 
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In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

In  the  Matter  of  I.  G^EVURTZ  &  SONS,  Bankrupt. 

Answer  of  the  Trustees  (Hereinafter  Referred  to  as 
Respondents)  to  the  Petition  of  Howard  D. 
Thomas  Company  for  Revision  of  Order  Refus- 
ing Permission  to  Liquidate  Claim. 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit: 

Come  now  W.  C.  Alvord,  W.  H.  Beharrell  and  E. 
R.  Corbett,  the  duly  appointed,  qualified  and  acting 
trustees  in  the  above-entitled  matter,  and  for  an- 
swer to  the  petition  of  the  Howard  D.  Thomas  Com- 
pany for  revision  of  the  order  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon  made 
and  entered  on  the  11th  day  of  January,  1915,  move, 
admit  and  allege  as  follows,  to  wit: 

Move  the  Court  for  an  order  dismissing  said  peti- 
tion upon  the  ground  that  the  matters  and  things 
therein  set  forth  constitute  a  controversy  arising  in 
bankruptcy  proceedings,  and  as  such  is  appealable 
under  section  24A,  or  subdivision  3  of  section  25  of 
the  National  Bankruptcy  Act  of  1898. 

Further  answering  your  respondents  herein 

I. 

Admit  paragraph  I  of  said  petition. 

n. 

Admit  paragraph  II  of  said  petition,  except  that 
your  respondents  allege  that  said  petition  to  with- 
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draw  was  j&led  under  the  circumstances  and  condi- 
tions as  set  forth  and  alleged  in  the  answer  of  the 
trustees  in  re  the  petition  of  the  Howard  D.  Thomas 
Company  to  liquidate  its  claim  filed  with  the 
referee  in  bankruptcy  for  the  above-named  district 
on  the  16th  day  of  March,  1914,  which  answer  is 
hereinafter  set  out  in  full. 

ni. 

Admit  paragraph  III  of  said  petition  to  revise. 

IV. 

Admit  paragraph  IV  of  said  petition  to  revise,  but 
allege  the  fact  to  be  that  upon  the  hearing  before  the 
referee  on  said  motion  to  dismiss,  the  same  was  over- 
ruled, and  thereafter  there  was  filed  with  the  referee 
the  answer  of  trustees  to  the  petition  of  said  How- 
ard D.  Thomas  Company  set  forth  in  paragraph  III 
of  the  petition  for  revision  before  this  court,  which 
answer  (omitting  heading  and  formal  parts)  is  in 
words  and  figures  as  follows,  to  wit: 

[Answer  to  Petition  for  Leave  to  Liquidate  Claim 

Against  Bankrupt.] 
I. 

Admit  paragraph  I  of  said  petition. 

II. 

Say  they  have  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  the  facts  set  out 
in  paragraph  II  are  true  or  otherwise,  and  therefore 
deny  the  same. 

in. 

Deny  paragraph  III  and  the  whole  thereof. 

IV. 
Deny  paragraph  IV  and  the  whole  thereof. 
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V. 

Deny  paragraph  V  and  the  whole  thereof,  except 
that  it  is  specifically  admitted  that  the  reasonable 
value  of  the  rugs  as  shipped  was  three  thousand  nine 
hundred  seven  and  36/100'  dollars  ($3,907.36). 

VI. 

Deny  paragraph  VI  and  the  whole  thereof,  except 
that  it  is  specifically  admitted  that  the  petitioner 
herein  filed  its  proof  of  claim  for  nine  hundred  ninety 
six  and  26/100  dollars  ($996.26)  in  the  above-en- 
titled estate,  and  that  the  same  was  objected  to  by 
the  trustees  in  bankruptcy  upon  the  grounds  that 
the  petitioner  had  received  a  preference,  and  specifi- 
cally admit  that  the  said  Howard  D.  Thomas  at- 
tended the  taking  of  testimony  on  said  objections  to 
said  claim  at  the  office  of  Chester  G.  Murphy,  Esq., 
Referee  in  Bankruptcy,  to  whom  the  cause  had  been 
referred. 

vn. 

With  reference  to  paragraph  VII  the  trustees  say 
that  they  have  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  the  facts  set  out 
in  said  paragraph  are  true  or  otherwise,  and  there- 
fore deny  the  same. 

VIII. 

Deny  paragraph  VIII  and  the  whole  thereof. 

And  for  a  further  and  separate  answer  to  the  peti- 
tion to  liquidate  claim  heretofore  filed  herein,  the 
trustees  heretofore  named  respectfully  represent: 

I. 

That  they  are  the  duly  appointed,  qualified  and 
acting  trustees  herein. 
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II. 

That  the  petitioner  was  at  all  times  herein  men- 
tioned and  still  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Washington. 

ni. 

That  in  the  month  of  April,  1913,  the  petitioner 
sold  and  delivered  to  I.  Gevurtz  &  Sons,  the  above- 
named  bankrupt,  rugs  of  the  value  of  three  thou- 
sand nine  hundred  seven  and  36/100  dollars 
($3,907.36). 

IV. 

That  at  the  time  of  said  sale  petitioner  was  noti- 
fied by  the  said  bankrupt  that  it  was  negotiating  for 
sufficient  advance  from  the  bank  to  take  care  of  all 
small  outstanding  bills  and  preferred  claims,  and 
that  I.  Gevurtz  &  Sons  would  be  in  a  position  to  pay 
for  the  rugs  in  the  usual  course. 

V. 

That  said  rugs  were  thereupon  sold  and  delivered 
to  I.  Gevurtz  &  Sons. 

VI. 

That  I.  Gevurtz  &  Sons  was  duly  adjudged  bank- 
rupt on  the  9th  day  of  May,  1913;  that  a  few  days 
prior  to  said  adjudication,  said  Philip  Gevurtz, 
president  of  I.  Gevurtz  &  Sons,  notified  petitioner 
that  I.  Gevurtz  &  Sons  was  to  be  declared  bankrupt 
or  go  into  voluntary  bankruptcy,  as  the  case  might 
be,  and  that  I.  Gevurtz  &  Sons  desired  to  return  the 
rugs  heretofore  sold  and  delivered  to  it  by  petitioner. 

VII. 

That  an  agent  of  the  said  Howard  D.  Thomas  Co. 


vs.  Wm.  H,  Beharrell  et  al.  27 

came  to  the  City  of  Portland  at  the  request  of  I. 
Gevurtz  &  Sons  for  the  purpose  of  negotiating 
for  the  return  of  said  rugs,  and  that  the  said  How- 
ard D.  Thomas  Company  was  notified  of  the  financial 
condition  and  situation  surrounding  I.  Gevurtz  & 
Sons,  and  that  said  I.  Gevurtz  &  Sons  offered  to  re- 
turn said  rugs,  but  the  said  Howard  D.  Thomas 
Company  then  and  there  elected  to  stand  upon  its 
contract  and  refused  to  accept  said  offer  of  return, 
and  stated  that  any  return  of  said  rugs  must  be  upon 
the  responsibility  of  I.  Gevurtz  &  Sons. 

VIII. 

That  thereafter  the  said  I.  Gevurtz  &  Sons  on 
their  own  responsibility  shipped  said  rugs  to  the 
said  Howard  D.  Thomas  Company  at  Seattle,  Wash- 
ington, and  the  same  were  accepted  by  the  said  How- 
ard D.  Thomas  Company,  and  credit  was  given  upon 
the  purchase  price. 

IX. 

That  thereafter,  and  on  the day  of  1013,  the 

said  Howard  D.  Thomas  Company  with  full  knowl- 
edge of  all  circumstances  surrounding  the  sale  of 
said  rugs,  and  full  knowledge  of  the  failure  of  I. 
Gevurtz  &  Sons,  and  with  full  knowledge  of  its  gen- 
eral financial  condition,  again  elected  to  stand  upon 
said  contract  of  sale,  and  gave  I.  Gevurtz  &  Sons 
credit  on  account  of  said  contract  in  the  sum  of  two 
thousand  nine  hundred  eleven  and  60/100  dollars 
($2,911.60>),  the  alleged  value  of  the  rugs  returned, 
and  presented  its  verified  claim  for  the  balance  due 
on  said  contract  of  sale  to  the  referee  herein.  That 
in  fact  the  true  value  of  the  rugs  returned  was  three 
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thousand    six  hundred  twelve  and  15/100  dollars 
($3,612.16). 

X. 

That  thereafter,  and  prior  to  October  12,  1913,  the 
said  Howard  D.  Thomas  attended  at  Portland,  Ore- 
gon, the  taking  of  testimony  in  re  said  claim  for  bal- 
ance due;  that  at  the  taking  of  testimony,  Beach, 
Simon  &  Nelson,  the  legal  representatives  of  the  said 
Howard  D.  Thomas  Company  (who  were  at  the  time 
of  the  sale  of  said  rugs  and  at  the  time  of  bank- 
ruptcy of  said  concern  the  attorneys  for  I.  Oevurtz 
&  Sons,  and  still  are  the  attorneys  for  I.  Gevurtz  & 
Sons)  for  and  on  behalf  of  the  said  Howard  D. 
Thomas  Company  again  elected  to  stand  on  said 
contract,  and  with  full  knowledge  of  all  the  facts 
surrounding  the  said  sale  and  surrounding  the  bank- 
ruptcy of  I.  Gevurtz  &  Sons,  and  the  reasons  there- 
for, presented  testimony  on  behalf  of  said  Howard 
D.  Thomas  Company  to  substantiate  its  claim  for 
balance  due,  which  testimony  was  filed  with  the 
referee  herein  on  the  12th  day  of  October,  1913. 

XI. 

That  the  referee  herein  took  the  matter  under 
consideration  and  thereafter,  and  on  the  25th  day 
of  October,  1913,  a  brief  was  filed  by  the  trus- 
tees herein  in  which  authorities  were  cited  show- 
ing that  the  filing  of  said  claim  and  the  standing  on 
said  contract  constituted  an  election. 

XII. 

That  some  time  subsequent  to  the  filing  of  said 
brief,  to  wit,  on  the  22d  day  of  November,  1913, 
counsel  for  the  Howard  D.  Thomas  Company  filed 
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a  motion  with  the  referee  in  the  above-entitled  mat- 
ter asking  leave  to  withdraw  said  claim,  which  after 
argument  by  counsel  was  on  the  14th  day  of  Janu- 
ary, 1914,  granted  by  the  referee  herein,  and  that 
thereafter,  and  on  the  28th  day  of  January,  1914,  a 
petition  to  liquidate  the  alleged  claim  was  filed  in 
the  United  States  Court. 

WBDEiREFORE,  the  trustees  pray  for  an  order  of 
this  court  dismissing  said  petition  to  liquidate  said 
claim. 

Further  answering  paragraph  IV  of  said  petition 
for  revision  your  respondents  allege  the  fact  to  be 
that  the  findings  of  fact  and  conclusions  of  law  of 
the  special  master  set  forth  in  the  report  of  the 
special  master  shown  in  paragraph  V  of  the  petition 
for  revision  were  based  upon  the  testimony  taken 
under  the  issues  raised  by  the  petition  to  liquidate 
set  forth  in  paragraph  III  of  the  petition  for  revi- 
sion, and  the  answer  above  set  out,  and  that  said 
report  of  the  special  master  containing  his  state- 
ments of  fact  and  conclusions  of  law  was  not  based 
upon  the  motion  to  dismiss; 

Your  respondents  further  allege  the  fact  to  be  that 
by  inadvertence  the  said  A.  M.  Cannon,  referee  in 
bankruptcy,  acting  as  special  master,  failed  in  his 
report  as  such  special  master  to  refer  back  to  the 
District  Court  said  answer,  but  that  in  fact  the  argu- 
ments before  the  District  Court  upon  the  exceptions 
to  the  report  of  the  special  master  were  based  upon 
the  testimony  taken  on  the  issues  made  by  reason  of 
said  petition  to  liquidate  and  the  answer  above  set 
forth,  and  your  respondents  further  allege  that  the 
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said  A.  M.  Cannon  has  certified  to  the  District  Court 
the  said  answer  referred  to  and  set  out  in  this  para- 
graph as  a  part  of  the  record  in  this  matter. 

V. 

Admit  paragraph  V  of  said  petition  to  revise. 

VI. 

Admit  paragraph  VI  of  said  petition  to  revise. 

VII. 

Admit  paragraph  VII  of  said  petition  to  revise. 

VIII. 

Answering  paragraph  VIII  of  said  petition  for  re- 
vision your  respondents  allege  the  fact  to  be  that 
said  order  of  the  District  Court  was  not  erroneous  as 
amatter  of  law; 

Further  answering  subdivision  one  (1)  of  said 
paragraph  VIII  your  respondents  deny  that  the 
master  and  court  found  as  a  matter  of  fact  that  the 
shipment  of  goods  by  Howard  D.  Thomas  Company 
had  been  induced  by  misstatement  of  material  facts 
made  as  of  his  own  knowledge  by  the  president  of 
the  bankrupt  concern; 

Further  answering  subdivision  two  (2)  of  said 
paragraph  VIII  your  respondents  deny  that  the 
election  of  the  petitioner  as  found  by  the  special 
master  and  the  District  Court  was  not  made  with  full 
knowledge  of  the  facts,  and  allege  the  fact  to  be  that 
said  election  was  made  with  full  knowledge  of  the 
facts,  and  that  the  findings  of  the  referee  and  the  Dis- 
trict Court  so  held. 

WHEREFORE,  your  respondents  pray 
(1)     For  an  order  dismissing  said  petition  for 
revision; 
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(2)  For  an  order  of  this  Court  sustaining  the 
order  of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  overruling  the  exceptions  of 
petitioner  Howard  D.  Thomas  Company  to  the  re- 
port of  the  special  master. 

Dated  this  11th  day  of  February,  1915. 

W.  H.  BEHARRELL. 
E.  R.  CORBETT. 
C.  A.  BELL, 

Solicitor  for  Petitioners. 

United  States  of  America, 
District  and  State  of  Oregon, 
County  of  Multnomah, — ss. 

I,  C.  A.  Bell,  being  first  duly  sworn,  say :  That  I 
am  attorney  for  the  respondents  herein,  and  have 
knowledge  of  the  facts  stated  in  the  foregoing  an- 
swer, and  said  facts  are  true  as  I  verily  believe. 

C.  A.  BELL. 

iStibscribed  and  sworn  to  before  me  this  11th  day 
of  February,  1915. 

[Seal]  ETHEL  C.  GRAHAM, 

Notary  Public  for  Oregon. 

[Admission  of  Service  of  Answer  to  Petition  for 

Revision.] 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Service  of  the  foregoing  Answer  by  copy  as  pre- 
scribed by  law,  is  hereby  admitted,  at  Portland,  Ore- 
gon, this  16  day  of  February,  1915. 

BEACH,  SIMON  &  NELSON, 
Attorney  for . 
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[Endorsed]  :  Docketed.  No.  2569.  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
Howard  D.  Thomas  Company,  a  Corporation,  Peti- 
tioner, vs.  Wm.  H.  Beharrell,  Wm.  C.  Alvord  and 
Elliott  Corbett,  as  Trustees  in  Bankruptcy  of  the 
Estate  of  I.  Gevurtz  &  Sons,  Bankrupt,  Respond- 
ents. Motion  of  Trustees  to  Dismiss,  and  Answer  of 
Trustees  to  Petition  for  Revision  Under  Section 
24b  of  the  Bankruptcy  Act  of  Congress,  Approved 
July  1,  1898,  to  Revise,  in  Matter  of  Law,  a  Certain 
Order  of  the  United  States  District  Court  for  the 
District  of  Oregon. 

Filed  February  18,  1915. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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PETITIONER'S  BRIEF  ON  PETITION  FOR  REVISION. 

Under  Section  24b  of  the  Bankruptcy  Act  of  Congress, 
Approved  July  1,  1898,  to  Revise,  in  Matter  of  Law, 
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In  the  United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 

In  the  MATTER  OF  I.  GEVURTZ  &  SONS, 

Bankrupt. 

Petition  for  Revision  of  the  Order  Refusing  Howard 
D.  Thomas  Company  Permission  to  Liquidate 
Claim. 


STATEMENT  OF  FACTS 

Inasmuch  as  in  this  proceeding  the  Circuit  Court  of 
Appeals  is  asked  to  review  not  the  Findings  of  Fact, 
but  the  Conclusions  from  those  Findings,  it  w^ill  perhaps 
be  most  conducive  to  clarity  if  we  adopt  the  Statement 
of  Facts  as  made  by  the  Referee,  and  ratified  by  the 
United  States  District  Court  for  the  District  of  Ore- 
gon, omitting  opinions  and  conclusions  of  the  Referee. 

"In  April,  1913,  the  bankrupt  applied 
to  the  Petitioner  for  the  purchase  of  a 
lot  of  rugs,  invoice  of  which  was  upwards 
of  $3,000.  At  the  time  this  order  was 
given  and  the  sale  made  the  bankrupt  was 
in  difficulties  with  its  creditors,  was  heav- 
ily involved  and  far  in  arrears  with  current 
merchandise  bills.  Negotiations  had  there- 
tofore been  had,  and  were  at  the  time 
pending,  with  the  First  National  Bank  for 
securing  funds  sufficient  in  amount  to  take 
up  and  discharge  all  outstanding  small 
merchandise  bills,  thus  enabling  the  bank- 
rupt to  continue  its  business  without  being 
hampered.  Probably  at  the  suggestion  of 
the  bank,  an  expert  accountant  was  then 
in  the  bankrupt's  store  engaged  in  making 
a  technical  estimate  of  its  assets  and  liabili- 
ties, and  a  committee  of  three  financiers, 
whether  working  under  the  direction  of  the 
bank  does  not  appear,  was  acting  in  an 
advisory  capacity  with  the  bankrupt's 
officers.  Two  of  this  committee  were 
prominent  officers  in  the  First  National 
Bank  and  heavily  interested  in  that  insti- 
tution. These  negotiations  had  progressed 
far  enough,  as,  I  believe,  to  induce  the 
officers  of  the  bankrupt  genuinely  to  be- 
lieve that  the  bank  intended  to,  and  would, 
in  a  very  short  time,  supply  it  with  $100,- 


000.00,  or  so  much  thereof  as  was  neces- 
sary to  discharge  its  current  merchandise 
obligations.  Indeed,  I  believe  some  money 
had  already  been  advanced  for  this  pur- 
pose. 

In  this  situation,  Philip  Gevurtz,  Pres- 
ident of  the  Bankrupt,  called  Howard  D, 
Thomas,  President  of  the  Petitioner,  over 
the  'phone  at  Seattle  and  placed  the  order 
for  the  rugs  in  question.  In  this  conver- 
sation Thomas  at  first  declined  to  honor 
his  order,  telling  Gevurtz  that  his  firm  was 
slow  in  payin^g  bills,  that  they  had  failed  to 
pay  bills  long  past  due,  and  that  he  would 
not  ship  the  goods  unless  absolutely  cer- 
tain that  Thomas  &  Company  would  re- 
ceive its  money.  To  this  Gevurtz  replied, 
in  substance,  that  they  were  absolutely 
certain  of  paying  the  bill  because  they  had 
made  arrangements  with  the  First  Nation- 
al Bank  to  advance  them  $100,000.  for 
the  purpose  of  paying  their  pressing  obli- 
gations, which  would  supply  them  with 
sufficient  capital  to  run  the  institution 
along.  He  undertook  to  absolutely  guar- 
antee that  Thomas  &  Company  would  be 
paid,  and  with  this  assurance  Thomas 
agreed  to  ship  the  goods. 

Within  about  thirty  days  from  the  date 
of  the  shipment  negotiations  with  the 
bank,  for  some  reason,  fell  through  and 
bankruptcy  Wias  precipitated.  Within 
four  or  five  days  before  the  petition  was 
filed,  Philip  Gevurtz  called  Thomas  & 
Company  up  on  the  'phone  and  explained 
to  them  that  they  were  in  trouble  and 
wished  to  return  the  rugs.  Mr.  Thomas, 
who  is  the  manager  and  sole  owner  of  the 
'company,  was  absent  in  the  East  at  the 
time  and  those  in  charge  in  his  absence 
told  Gevurtz  they  had  no  authority  to  re- 


ceive  the  rugs  back  and  that  if  they  were 
shipped  it  must  be  upon  the  responsibility 
of  Gevurtz  &  Company.  However,  their 
traveling  salesman  came  down  to  confer 
with  the  bankrupt  and,  while  here,  this 
party  was  informed  by  Philip  Gevurtz  of 
the  reason  for  wishing  to  return  the  rugs, 
which  was  that  they  were  in  serious  finan- 
cial straits,  threatened  with  bankruptcy, 
and  he  felt  in  honor  bound,  in  view  of  his 
statements  to  Thomas,  to  protect  him. 
This  party  declined  to  receive  the  rugs 
upon  the  ground  that  he  had  no  authority 
to  do  so,  but  anyway,  the  rugs  undisposed 
of  were  at  once  crated  and  shipped  back 
to  Thomas  &  Company  and  credit  was 
given  by  them  to  the  bankrupt  for  the 
invoice  thereof  upon  the  account. 

The  petition  in  bankruptcy  was  filed 
early  in  May,  1913,  and  in  September, 
1913,  Thomas  &  Company  filed  a  claim 
against  the  estate  for  $996.28,  the  balance 
due  upon  the  purchase  price  of  the  rugs 
after  crediting  the  amount  returned. 
Thereafter  objection  to  the  claim  was 
made  by  the  Trustees  upon  the  ground 
that  Thomas  &  Company  had  received  a 
voidable  preference  through  the  return  of 
the  rugs,  which  preference  must  be  re- 
turned to  the  trustees  before  allowance  of 
a  claim  for  the  balance.  On  this  objection 
being  made  Thomas  &  Company  asked 
leave,  before  the  Referee,  to  withdraw 
their  claim,  and,  in  support  thereof,  urged 
they  were  not  advised  of  the  alleged  fraud- 
ulent representation  made  by  Philip 
Gevurtz  at  the  time  of  the  sale.  They 
were  allowed  to  withdraw  their  claim. 
Subsequently  they  filed  this  petition  to  be 
allowed  to  liquidate  their  claim."      (Re- 


port  of  Special  Master,  Petition  for  Re- 
vision, pages  7-10.) 

The  Master  as  Conclusions  of  Law  from  said  Find- 
ings decided  that  there  was  no  fraud  or  mis-statement 
of  facts  sufficient  to  give  petitioner  the  right  to  re- 
scind the  sale  and  reclaim  the  goods,  and  that  even 
though  such  right  to  rescind  existed  it  had  been  lost, 
because  the  petitioner  in  filing  its  claim  before  the 
Referee  for  the  amount  of  the  shipment  had  elected 
betwieen  remedies,  and  could  not  change  its  position. 

To  these  Conclusions  the  Petitioner  excepted,  but 
its  exceptions  were  overruled  by  the  District  Court, 
and  this  Petition  for  Revision  was  then  filed  in  this 
court. 

ASSIGNMENTS  OF  ERROR 

1.  That  the  Master  and  the  Court  having  found 
as  a  matter  of  fact  that  the  shipment  of  goods  by 
Howard  D.  Thomas  Company,  had  been  induced  by 
a  mis-statement  of  material  fact,  made  as  of  his  own 
knowledge  by  the  President  of  the  bankrupt  eoncern, 
who  was  in  a  position  to  know  its  truth  or  falsity,  and 
that  the  statement  was  believed  by  and  relied  on  by 
Howard  D.  Thomas  Company  to  its  damage,  should 
have  concluded  as  a  matter  of  law  that  Howard  D. 
Thomas  Company  had  the  right  to  rescind. 

2.  That  the  Master  and  the  Court  should  have 
concluded  as  a  matter  of  law  from  the  facts  found,  that, 
inasmuch  as  the  so-called  election  was  not  made  with 
full  knowledge  of  the  facts,  and  no  change  of  position 
had  occurred  and  no  interests  of  third  parties  had  inter- 
vened, no  principle  of  estoppel  was  involved  and  no 


technical  doctrine  of  election  should  be  held  to  bar 
petitioner  in  this  proceeding;  that  the  conclusion  that 
the  principle  of  election  should  be  invoked  not  only 
where  the  party  has  actual  knowledge,  but  where  he 
can  be  charged  with  knowledge  which  diligence  would 
have  enabled  him  to  obtain,  is  erroneous  and  inequitable. 

ARGUMENT 

The  argument  in  this  case  falls  naturally  into  two 
distinct  subdivisions,  involving  respectively  the  discus- 
sion of  the  two  questions  presented  in  the  Assignments 
of  Error,  viz. : 

I.  Do  the  facts  found  by  the  Special  Master  justi- 
fy a  rescission  by  the  Howard  D.  Thomas  Company  of 
the  sale  of  rugs  to  the  bankrupt? 

II.  Has  the  right  to  rescind  been  lost  by  a  final 
election  on  the  part  of  the  Howard  D.  Thomas  Com- 
pany to  ratify  the  sale? 

I. 

THE  RIGHT  TO  RESCIND 

The  right  of  a  creditor  to  reclaim  goods  in  bank- 
ruptcy will  be  found,  if  analj^zed,  to  be  grounded  upon 
the  cardinal  principle  of  the  law  of  contracts,  that  a 
contract  involves  a  meeting  of  minds  upon  the  subject- 
matter.  From  that  elementary  principle  arises  the 
corollary  that  v/here  the  participation  of  one  party  to 
a  contract  is  induced  by  the  fraud  or  mis-statement  of 
the  other  as  to  a  material  matter,  the  contract  is  void- 
able by  the  party  defrauded,  or  misled.  This  right  to 
rescind   and  Tcclaim  is  not   altered  or  diminished  bv 


ensuing  bankruptcy;  the  courts,  State  and  Federal,  are 
all  agreed  upon  that  proposition. 

It  is  important  to  discern  at  the  outset  just  what 
was  the  Special  Master's  theory  of  the  extent  and  limi- 
tations of  this  right  to  res'cind.  If  his  theory  is  erroneous, 
it  is  not  surprising  that  his  Conclusions  from  the  facts 
in  the  instant  case  are  erroneous.  (We  speak  through- 
out of  the  Master's  Report  because  the  District  Judge 
merely  affirmed  the  report  without  opinion  or  specific 
reason  and  presumably  adopted  the  Master's  views.) 

We  call  the  Court's  attention  first,  to  the  fact  that 
there  are  two  classes  of  cases  with  which  the  Federal 
Courts  have  been  called  upon  to  deal  with  regard  to 
the  right  of  reclamation.  In  one  class  the  right  is  based 
upon  the  claim  of  the  creditor  that  he  was  induiced 
to  part  with  the  goods  upon  the  faith  of  a  false  state- 
ment of  a  material  fact.  In  the  other,  the  claim  to  the 
right  has  been  based  upon  the  general  proposition  that 
the  bankrupt  at  the  time  of  making  the  purichase  was 
insolvent,  knew  he  was  insolvent,  and  had  no  intention 
to  pay  for  the  goods. 

The  Petitioner  in  this  case  comes  within  the  first 
category — it  rested  its  right  to  reclaim  upon  a  particular 
false  statement  of  material  fact.  It  has  nowhere,  and 
at  no  time  attempted  to  rest  it  upon  the  doctrine  of  the 
second  class  of  cases.  The  Special  Master,  however, 
in  reaching  his  Conclusions  of  Law  ignores  this  import- 
ant fact,  and  apparently  deduces  his  Conclusions  upon 
the  theory  that  the  Petitioner's  claim  is  under  the  second 
classification. 

The  Special  Master  points  out  in  his  Conclusions 
on  this  phase  that  "such  a  proceeding"    (referring  to 
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reclamation  for  fraud)  "is  not  favored,  etc."  In  thijS 
the  Special  Master  is  completely  at  variance  with  every 
authority  to  which  we  have  had  access.  It  is  quite  true 
that  where  the  right  to  reclaim  is  based  upon  the  theory 
of  general  statements  of  the  bankrupt  as  to  his  sol- 
vency, or,  upon  the  theory  that  the  bankrupt  was  so 
grossly  insolvent  that  he  must  have  intended  to  commit 
fraud,  the  courts  have  been  reluctant  to  sustain  reclama- 
tion, because  of  the  injustice  that  might  result  to  other 
creditors,  but  nowhere,  at  no  time  and  in  no  place  has 
any  ^court,  insofar  as  we  have  been  able  to  discover,  indi- 
cated any  reluctance  to  relieve  a  creditor  from  a  c<)ntract 
induced  and  based  upon  a  clear  mis-statement  of  ma- 
terial fact. 

That  the  Special  Master  reached  his  Conclusion  upon 
a  theory  not  advanced  by  the  Thomas  Company  is  ap- 
parent from  his  decision  which  was  adopted  by  the 
Bankrupt  Court. 

"In  order  to  be  allowed  to  liquidate  its 
claim,  the  result  of  the  transaction  must 
be  such  as  to  create  the  right  in  the  Thom- 
as Company  to  rescind  this  sale  for  fraud 
and  re'claim  the  goods.  Such  a  proceeding 
is  not  favored^  and,  to  support  it,  the  proof 
must  he  clear,  either  that  the  bankrupt 
falsely  repnesented  solvency  when  in  fact 
he  was  insolvent,  or,  being  solvent,  falsely 
represented  the  extent  of  its  assets,  in  each 
case  for  the  purpose  of  obtaining  credit. 
In  this  case  there  does  not  appear  to  have 
been  any  representation  as  to  solvency. 
The  representation,  such  as  was  made,  was 
rather  as  to  the  bankrupt's  ability  to  pay. 
This  might  be  construed  to  involve  a  repre- 
sentation as  to  the  extent  of  the  assets, 
but,  if  so,  I  think  there  is  no  question  but 
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that  Philip  Gevurtz  stated  conditions 
frankly  and  believed,  and  had  reasonable 
expectations,  that  the  bankrupt  would  be 
able  to  pay  for  these  goods.  Under  these 
conditions,  as  I  understand  it,  the  right  to 
rescind  does  not  exist."  ( Special  Master's 
Report,  Petition,  page  10.) 

It  will  be  noted  that  at  the  time  at  which  the  bank- 
rupt ordered  the  rugs  from  the  Howard  D.  Thomas  Co. 
(some  three  weeks  before  the  adjudication)  the  bank- 
rupt was  in  difficulties  and  was  operating  under  the 
guidance  of  a  committee  of  icreditors.  It  was  manifest 
that  no  sane  creditor  would  have  extended  credit  under 
such  circumstances  in  the  absence  of  some  special  con- 
sideration. The  special  consideration  as  alleged  in  the 
Thorn. as  Company's  petition  for  reclamation,  upon 
which  it  parted  with  its  goods  was  the  assurance  of 
Philip  Gevurtz,  President  of  the  bankrupt  concern, 
that  the  First  National  Bank  of  Portland,  had  agreed 
to  advance  the  sum  of  one  hundred  thousand  dollars, 
with  which  to  pay  outstanding  bills  and  meet  current 
obKgations,  This  representation  was  false.  The  Thom- 
as Company  parted  with  its  goods,  believing  it  to  be 
true.  There  was  no  meeting  of  minds.  We  therefore 
contend  that  the  Thomas  Company  had  a  right  to  re- 
scind the  contract  and  to  reclaim  its  ffoods. 

The  Special  Master  found,  as  a  fact,  that  Thomas, 
knowing  something  of  Gevurtz' s  condition,  was  unwill- 
ing to  make  the  arrangement.  He  also  found  as  a  fact 
that  Gevurtz  told  Thomas  not  that  he  was  "practically 
certain"  of  making  arrangements  with  the  First  Nation- 
al Bank  for  the  advance  of  $100,000.00,  but  that  he 
*'had  made"  such  arrangements.  (Special  Master's 
Report,  Petition,  p.  8.) 
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The  Special  Master  next  found  that  "Within  about 
thirty  days  from  the  date  of  the  shipment  negotiations 
with  the  bank,  for  some  reason,  fell  through  and  bank- 
ruptcy was  precipitated."  This  is  equivalent,  of  course, 
to  finding  that  the  arrangements  had  not  been  made  as 
Gevurtz  stated,  but  that  negotiations  for  same  were  in 
progress,  which  is  a  vitally  different  proposition.  The 
Special  Master,  however,  interlards  his  opinion  that 
Gevurtz  was  acting  in  good  faith,  and  believed  the  nego- 
tiations were  ^'practically  certain"  to  result  as  contem- 
plated, and  that  he  found  no  evidence  of  fraud  or  bad 
faith  in  Gevurtz's  conduct.  In  this  the  Special  Master 
is  mixing  law  and  fact.  We  maintain  that  when  a  man 
declares  to  be  true  a  certain  statement  within  his  knowl- 
edge, and  this  statement  is  material  and  is  false,  the 
declaration  is  tantamount  to  a  fraud  on  the  party  acting 
upon  the  faith  of  the  statement,  even  though  the  de- 
clarant may  in  good  faith  believe  that  thereafter,  at  some 
future  time^  the  facts  stated  to  be  existing,  will  eventuate. 
The  maxim  is  still  true  that  "there  is  many  a  slip  'twixt 
the  cup  and  the  lip." 

Here  was  Gevurtz's  concern  on  the  eve  of  bankrupt- 
'cy,  heavily  involved,  and  being  steered  by  a  committee 
of  creditors.  Application  is  made  by  it  for  a  large  ship- 
ment of  rugs.  The  creditor  naturally  looks  with  dis- 
favor upon  the  order,  but  is  assured  that  through  an 
arrangement  which  has  been  perfected,  a  powerful  bank 
is  advancing  $100,009.  with  which  to  pay  current  bills, 
and  on  the  faith  of  that  statement  the  shipment  is  made. 
Three  weeks  later  the  doors  of  the  concern  are  closed, 
and  it  develops  that  no  such  arrangement  had  been  per- 
fected. The  creditor  w'ho  if  the  arrangement  had  really 
been  perfected,  would  have  received  100  cents  on  the 
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dollar  for  the  "current  obligation,"  is  now  asked  to  take 
twenty-five  cents.  Can  this  be  called  "good  faith,"  in 
logic,  morals  or  law? 

The  Special  Master,  we  submit,  viewed  the  transac- 
tion solely  from  the  attitude  of  the  bankrupt,  whereas 
the  creditor  is  also  entitled  to  consideration.  The  Special 
Master  solved  the  question  against  the  creditor  because 
the  bankrupt  did  not  in  his  opinion  actually  intend  to 
cheat  the  creditor.  He  overlooks  entirely  the  fact  that 
the  creditor  was  cheated;  that  the  creditor  is  interested 
in  facts,  in  conditions,  in  results,  not  in  motives.  The 
Thomas  Company  was  just  as  much  mulcted,  created 
and  defrauded  when  it  relied,  as  it  had  a  right  to  rely, 
upon  the  express  statement  of  material  fact,  even 
though  made  with  no  intent  to  defraud,  as  though  it 
were  made  pursuance  of  an  evil  design.  It  is  small 
comfort  to  the  Thomas  Co.  to  tell  it,  "Yes,  the  Presi- 
dent of  the  bankrupt  concern  made  you  an  assurance 
of  material  fact,  which  really  was  not  true.  You  had 
a  right  to  rely  on  it.  You  did  rely  on  it,  and  j^ou  de- 
livered the  goods.  They  were  secured  from  you  by  a 
false  pretense,  but  the  man  who  secured  them  did  not 
intend  to  cheat  you,  therefore,  be  satisfied."  We  do  not 
believe  that  the  authorities  sustain  any  such  absolution 
or  sanctification  of  what  is,  at  least,  fraud  in  a  legal 
sense,  by  unctuous  protestations  of  absence  of  intent  to 
defraud.  The  matter  must  be  viewed  objectively^  as 
well  as  subjectively,  and  objectively,  conduct  is  more 
important  than  motive. 

Waiving,  therefore,  the  consideration  that  the  Special 
Master  in  his  Conclusions  of  Law  apparently  considered 
principally  the  question  of  solvency,  and  to  a  great  ex- 
tent eliminated  the  important  allegation  as  to  the  false 
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statement,  and  taking  his  Finding  of  Fact  that  Gevurtz 
made  the  representation  that  his  concern  had  made  the 
arrangements  with  the  bank,  and  that  as  a  matter  of 
fact  ihey  had  not  been  perfected,  but  Gevurtz  honestly 
believed  they  would  be  consummated,  in  connection  with 
his  conclusion  that  Gevurtz  did  not  intend  to  defraud, 
it  is  apparent  that  the  Special  Master  evidently  believed 
that  criminal  fraud  is  a  prerequisite  to  rescission.  The 
District  Court  confirmed  the  Master's  position,  and  we 
therefore  ask  the  Circuit  Court  of  Appeals  to  decide  on 
this  phase  squarely  between  the  position,  and  the  position 
which  we  took  below,  which  position,  briefly  expressed, 
is  as  follows: 

Where  a  contract  is  induced  by  a  state- 
ment  of  material  fact  made  as  of  his  own 
knowledge  by  one  in  position  to  know  its 
truth  or  falsity,  and  the  statement  is  be- 
Ueved  and  relied  on  by  an  innocent  party 
to  his  damage^  and  is  not  ti^e,  the  transac- 
tion is  fraudulent  as  a  matter  of  law,  and 
the  innocent  party  may  rescind. 

The  Special  Master  to  sustain  his  position  in  this 
regard  cites  three  cases  (Special  Master's  Report, 
Petition,  page  10)  : 

In  re  Burk,  25  Am.  B.  R.  170; 

In  re  Roalswick,  110  Fed.  639; 

In  re  Davis,  112  Fed.  294. 

In  the  B\erg  case,  25  Am.  B.  R.  170  (erroneously 
cited  by  the  Master  as  in  re  Burk),  the  creditor's  claim 
was  based  upon  a  statement  of  assets  and  liabilities 
made  by  the  debtor  a  year  and  a  half  before  the  order 
was  placed.  As  a  matter  of  fact  this  statement  was  sub- 
stantially true.    The  creditor's  position  was  based  upon 
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what  we  have  called  the  second  classification,  that  is  the 
general  intention  on  the  part  of  the  debtor  not  to  pay 
his  bills.  The  District  Judge  affirming  the  Referee  said 
concerning  the  bankrupt : 

''If  he  really  represented  himself  as  bet- 
ter off  in  October,  1909,  than  in  Decem- 
ber, 1908,  it  would  make  little  difference 
whether  he  actually  knew  his  own  financial 
condition  or  not.  Of  course,  he  must  be 
held  to  know  what  he  undertook  to  repre- 
sent/' 

In  the  Roalswick  case,  decided  by  the  District  Court 
for  Montana  in  1901,  no  direct  representations  were  in- 
volved. The  creditor  claimed  to  have  made  his  sale 
upon  the  report  of  a  mercantile  agency.  There  was  no 
proof  of  false  or  fraudulent  statements.  The  debtor  con- 
tinued in  business  more  than  six  months  after  the  order 
was  placed.  We  have  no  quarrel  whatsoever  with  the 
decision  of  the  Court.  Its  position  was  clearly  expressed 
in  the  following  language: 

"There  must  be  such  representations  or 
statements  to  the  seller  by  the  buyer,  in 
relation  to  his  commercial  standing,  finan- 
cial condition,  etc.,  from  which  it  riiay  rea- 
sonably be  inferred  that  if  the  seller  had 
known  or  been  informed  of  the  true  state 
and  condition  of  the  buyer's  affairs,  he 
.  would  not  have  consummated  the  sale  by 
a  delivery  of  the  goods." 

In  the  Davis  case,  also  decided  in  1901,  by  the  Dis- 
trict Court  for  the  Southern  District  of  New  York, 
there  was  no  proof  of  false  representations  of  fact,  or 
that  the  representations  made  had  been  relied  on.  The 
creditor  claimed  that  a  long  time  prior  to  the  sale  the 
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debtor  had  told  him  that  he  had  assets  of  two  for  one 
as  compared  to  his  liabihties.  The  creditor  admitted 
that  he  would  probably  have  sold  the  debtor  in  the  ab- 
sence of  this  statement.  It  is  apparent  that  this  comes 
within  what  we  have  called  heretofore  the  second  cate- 
gory, dealing  with  general  statements  as  to  solvenc}^ 
and  insolvency  in  which  the  proof  must  be  very  clear. 

If  these  cases  justify  the  Conclusion  reached  by  the 
Referee,  then  we  fail  to  understand  the  language  of  the 
opinions. 

.  :j^  ^  ^  ^  ^ 

We  shall  not  attempt  any  exhaustive  citation  of  au- 
thorities, but  we  ask  the  Court's  attention  to  a  few  of 
the  decisions  on  the  precise  question: 

In  the  case  of  Vaughn  v.  Smith,  34  Ore.  54,  the 
Court  said: 

"The  defendant's  representations  with 
regard  to  the  condition  of  the  title  to  the 
premises  being  false  in  fact,  though  made, 
as  the  court  finds,  'unthoughtedly/  and 
being  relied  on  and  acted  upon  by  the 
plaintiff  constituted  such  constructine\ 
fraud  as  will  authorize  a  court  of  equity  to 
treat  the  deed  as  an  executory  contract  to 
convey  and  rescind  the  same.  *  *  *  De- 
fendant's representations,  therefore,  how- 
ever innocently  made,  afford  no  defense  ' 
to  the  suit."    (Italics  ours.) 

In  the  matter  of  Underwood  v.  Daniel,  32  A.  B.  R. 
779,  the  only  question  involved  was  whether  it  was 
necessary  to  show  that  the  misleading  statement  was 
made  with  fraudulent  intent.  The  Court  answered  it 
in  the  negative,  citing  with  approval: 
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:  Newman  v.  Claflin  Co.,  107  Ga.  89,  32  S.  E.  943 : 

"When  a  vendee  of  personal  property 
makes  a  material  representation  which  is 
false,  and  upon  which  the  vendee  is  in- 
duced to  act  to  his  injury  by  parting  with 
the  possession  of  his  goods,  such  a  misrep- 
resentation amounts  to  a  fraud  in  law 
which  voids  the  sale  and  equity  may  re- 
scind the  sale  and  restore  the  parties  to 
their  original  rights,  although  the  party 
making  such  misrepresentation  was  not 
aware  that  his  statement  was  false/"  ( Ital- 
ics ours. ) 

And  citing  also: 

Washburn  v.  Dannenberg,  117  Ga.  567,  44  S. 
E.  97: 

The  law  is  clearly  and  tersely  laid  down  by  Circuit 
Judge  Hook  in  Ellett-Kendall  Shoe  Co.  v.  Ward,  26 
A.  B.  R.  114;  178  Fed.  982: 

"The  Referee  fell  into  an  error  in  hold- 
ing that  to  constitute  a  fraud  authorizing 
rescission  of  a  sale,  the  financial  statement 
by  the  bankrupt  must  have  been  made  with 
intention  not  to  pay.  The  rule  is  broader. 
True,  when  a  purchaser  buys  with  intent 
not  to  pay,  the  sale  may  be  rescinded,  but 
it  may  also  be  rescinded  regardless  of  his 
intent  about  paying,  if  induced  by  his 
false  and  fraudulent  representations." 

We  have  heretofore  shown  that  a  careful  analysis 
of  the  Master's  Conclusion  will  disclose  that  his  opinion 
is  based  on  a  fundamental  misiconception,  and  that  is, 
that  the  test  is  whether  or  not  the  bankrupt  intended  or 
expected  to  pay,  and  whether  bankrupt  believed  itself 
solvent  or  insolvent.     The  Master,  apparently,  holds 
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the  view  that  the  burden  is  on  Thomas  to  show  actual 
fraud  to  the  extent  of  absence  of  any  intent  to  pay. 

We  do  not  believe  any  reputable  authority  for  such 
a  postulate  can  be  found.  The  Master,  as  we  have  sug- 
gested hereinbefore,  confused  this  case  with  cases  where 
the  claim  of  rescission  was  based  on  general  charges  of 
fraud  arising  out  of  a  condition  of  insolvency  existing 
at  the  time  of  purchase.  Our  claim  is  not  on  this  basis, 
but  is  grounded  on  a  particular  and  specific  false  state- 
ment of  a  material  matter,  and  here  intention  to  pay 
and  ignoran^ce  of  insolvency  are  not  decisive  or  even 
material  considerations. 

In  Pier  v.  Doheny,  86  N.  Y.  Supp.  971,  the  Court 
reversed  a  referee  who  had  found  that  no  intent  to 
defraud  existed,  the  court  saying,  after  pointing  out 
that  the  statement  in  question  had  been  made  for  the 
purpose  of  obtaining  credit  and  had  been  relied  upon: 

''It  follows,  therefore,  as  a  matter  of 
course,  that  G.  intended  to  deceive  the 
plaintiff  and  thereby  secure  its  property 
on  credit,  and  such  deceit  resulted  in  dam- 
age to  the  plaintiff  to  the  extent  of  the 
hops  sold  and  delivered.  That  was  a  fraud 
upon  the  plaintiff  whether  G.  believed  the 
property  could  be  paid  for  or  not:  whether 
he  intended  it  should  be  paid  for  or  not. 
It  was  not  necessary  to  find  that  the  pur- 
chase was  made  with  a  design  not  to  pay 
for  the  property  in  order  to  render  the 
company  liable/'     (Italics  ours.) 

And  in  Mills  v.  Brill,  94  IST.  Y.  Supp.  163,  the  court 
held  that  v/here  there  was  a  false  statement  of  financial 
condition,  proof  of  intention  to  defraud  was  not  neces- 
sary.    The  court  held  that  when  the  plaintiff  proved 
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the  statement  to  be  false  and  made  for  the  purpose  of 
obtaining  'credit,  the  intent  to  defraud  follows  as  a  neces- 
sary inference,  saying  on  this  point: 

*'He  may  have  expected  to  pay,  but  the 
liability  was  incurred  upon  the  basis  of  a 
false  statement,  and  the  necessaiy  result 
of  his  act  was  to  cheat  and  defraud  the 
plaintiff,  and  therefore  in  lavo  h\e  must  be 
held  to  have  so  intended/'    ( Italics  ours. ) 

In  the  case  of  In  Re  Hamilton,  117  Fed.  Rep.  774, 
the  precise  question  was  passed  upon,  the  Trustee  ap- 
pealing from  the  decision  and  resting  his  right  of  re- 
versal on  the  contention  that  to  entitle  the  petitioner 
to  a  rescission  it  was  incumbent  upon  him  to  show  that 
the  purchase  was  made  while  the  buyer  was  insolvent, 
with  the  pre-conceived  design  then  present  in  his  mind 
not  to  pay  for  the  goods.  The  court  thus  answered  this 
contention : 

"Where  a  sale  of  goods  is  induced  by 
a  false  and  fraudulent  representation,  the 
intention  to  pay  for  them  dots  not  sanc- 
tify the  fraud,  and  the  party  defrauded  is 
entitled  to  rescind  tdthout  regard  to  such 
intention.  In  such  a  case  of  active  and 
aggressive  fraud,  the  question,  whether  the 
wrong-doier  intended  to  pay,  is  immaterial. 
The  Trustee  holds  the  goods  affected  with 
the  fraud  of  the  bankrupt.  Neither  law 
nor  morals  will  justify  the  Trustee  in  hold- 
ing  goods  obtained  by  fraud  of  the  bank- 
rupt,  for  the  benefit  of  other  creditors. 
Creditors  have  no  right  to  profit  by  the 
fraud  of  the  bankrupt  to  the  wrong  and 
injury  of  the  party  who  has  been  deceived 
and  defrauded.^'     ( Italics  ours. ) 
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The  case  of  In  Re  Epstein,  109  Fed.  Rep.  874,  is 
also  in  point,  Epstein  having  omitted  certain  indebted- 
ness to  his  father  and  children  from  a  statement,  claim- 
ing that  he  did  not  consider  them  business  debts.  The 
referee  found  that  no  fraudulent  intent  eooisted.  The 
Court  reversed  his  findings,  pointing  out  the  precise 
distinction  we  have  referred  to,  but  which  the  Master 
entirely  disregarded. 

"Had  the  intervenors  relied  solely  upon 
the  fact  that  the  goods  were  obtained  by 
the  bankrupt  mtli  fraudulent  intent  not 
to  pay  for  them,  perhaps  this  contention 
would  be  feorrect ;  but  as  a  rescission  is  also 
asked  upon  the  ground  that  the  goods  were 
obtained  upon  the  misrepresentations  of 
the  bankrupt,  who  concealed  the  fact  of  his 
indebtedness  to  his  father  and  children,  the 
question  to  be  determined  is  whether  such 
misrepresentations,  although  not  made  in 
bad  faithj  nor  with  fraudulent  intent,  are 
sufficient  to  entitle  the  vendor  to  a  rescis- 
sion. *  *  *  *  /ti  such  case  the  intent  is  im- 
material.  If  a  buyer  knowingly  makes 
false  representations  concerning  material 
facts  and  thus  induces  the  seller  to  part 
with  his  goods,  the  seller  may  elect  to  avoid 
the  sale  and  this  without  regard  to  whether 
the  buyer  intended  to  pay  for  the  goods 
or  not.  The  fraud  in  such  cases  consists 
in  statements  by  the  buyer  known  to  be 
false  when  made,  or  made  by  him  when  he 
has  no  reasonable  grounds  to  believe  that 
they  are  true.  *  *  *  That  a  sale  induced 
by  such  false  representations  may  be  re- 
scinded, although  the  purchaser  made  them 
with  no  fraudulent  intent,  is  well  settled." 

Judge  Lurton,  in  the  case  of  In  Re  Sweeney,  168 
Fed.  612;  21  A.  B.  R.  866,  while  denying  rescission 
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because  the  vendor  in  that  case  knew  the  bankrupt's 
real  condition  and  took  the  chances,  held  that  the  falsity 
of  a  financial  statement  makes  a  prima  fade  case  for 
rescission. 

In  the  case  of  Turner  v.  Ward,  154  U.  S.  618,  the 
United  States  Supreme  Court  held  that  rescission 
should  be  granted  in  a  case  in  which  it  was  conceded 
that  the  defendant  did  not  know  that  he  was  insolvent 
when  he  made  the  misrepresentations.  And  to  the  same 
effect  see: 

In  re  Hamilton  Furniture  &  Carpet  Co.,  117 
Fed.  774, 

In  re  Weil,  108  Fed.  987, 

In  re  Davis,  112  Fed.  294. 

In  re  O'Connor,  114  Fed.  777, 

Bloomin^gdale  v.  Empire  Rubber  Co.,  114  Fed. 
1016, 

In  re  Hildebrand,  120  Fed.  992. 

It  is  apparent  therefore  that  the  rule  is  all  but  uni- 
versal that  misrepresentation  of  a  material  fact,  relied 
upon  by  the  other  party,  iconstitutes  ground  for  rescis- 
sion, the  theory  being  that  there  was  never  a  meeting 
of  minds,  and  therefore  the  transaction  was  never  really 
consummated.  In  other  words,  the  contract  is  voidable 
by  the  party  deceived.  An  assignee  of  the  guilty  party 
has,  of  course,  no  higher  standing  than  his  assignor, 
and  the  United  States  Supreme  Court  has  held  that 
this  rule  applies  to  a  trustee  in  bankruptcy — Donaldson 
V.  Farwell,  93  U.  S.  631. 

In  view  of  the  pronouncement  of  the  Master  that 
such  a  proceeding  is  not  favored,  we  challenge  the  pro- 
duction of  one  case  in  which  any  court  has  declared 
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that  it  is  against  the  policy  of  the  administration  of  the 
bankruptcy  laws  to  allow  reclamation  where  it  is  based 
upon  a  specific  false  statement  of  material  fact. 

It  is  difficult  to  see  how  any  court,  especially  one 
of  equity,  can  hold  any  different  view  than  that  ex- 
pressed in  In  re  Hamilton,  117  Fed.  774: 

* 'Neither  law  nor  morals  will  justify  the 
Trustee  in  holding  goods  obtained  by 
fraud  of  the  bankrupt,  for  the  benefit  of 
other  creditors.  Creditors  have  no  right 
to  profit  by  the  fraud  of  the  bankrupt  to 
the  wrong  and  injury  of  the  party  w'ho  has 
been  deceived  and  defrauded." 

11. 

WAS  THERE  A  BINDING  ELECTION,  PRE- 
VENTING A  RESCISSION? 

The  Special  Master  found  as  facts,  that  after  the 
rugs  had  been  shipped  by  the  Thomas  Company,  and 
some  few  days  prior  to  the  adjudication  in  bankruptcy, 
Gevurtz  called  the  Thomas  Co.  over  the  long  distance 
telephone  and  expressed  a  desire  to  return  the  rugs. 
Thomas,  the  manager  and  sole  owner  of  the  Howard 
D.  Thomas  Company,  was  at  this  time  in  the  East  and 
the  Thomas  Company's  office  refused  to  authorize  the 
return.  However,  a  traveling  salesman  employed  by 
the  Thomas  Company  came  to  Portland  and  was  told 
by  Philip  Gevurtz  that  the  situation  was  desperate,  but 
this  salesman  had  no  authority  to,  and  declined  to  re- 
ceive the  rugs.  Gevurtz,  notwithstanding  this,  returned 
the  Thomas  &  Co.  those  rugs  v/hich  were  on  hand  and 
a  day  or  two  later  the  adjudication  occurred. 

It  will  be  noted  that  there  is  no  finding  that  Thomas 
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•&  Co.  had  any  knowledge  at  this  time  that  the  statevient 
with  reference  to  the  $100,000.  was  not  correct.  It 
therefore  had  no  knowledge  of  any  facts  justifying  a 
reseission.  Indeed,  the  necessary  inference  from  the 
refusal  on  the  part  of  the  Thomas  Co.  to  authorize  the 
return  of  the  goods  is  that  the  concern  had  no  informa- 
tion as  to  the  real  situation  with  regard  to  the  $100,000. 
It  must  be  assumed  in  the  absence  of  some  strong  rea- 
son to  the  contrary,  that  Thomas  &  Company,  just  as 
any  other  concern,  would  be  governed  primarily  by  self 
interest,  and  if  it  had  known  that  the  facts  existed  which 
permitted  a  rescission  on  its  part,  it  is  almost  a  neces- 
sary inference  that  it  would  have,  as  a  commercial  con- 
cern, availed  itself  of  this  right, 

Thomas  &  Co.  then  filed  its  proof  of  claim  in  bank- 
ruptcy for  the  price  of  the  rugs  which  had  not  been  re- 
turned. There  is  no  suggestion,  direct  or  inferential, 
that  at  the  time  of  filing  this  claim  Thomas  &  Co.  had 
learned  of  the  falsity  of  Gevurtz's  statement  as  to  the 
advance  of  $100,000  by  the  bank. 

The  Trustee  in  bankruptcy  filed  objection  to  the 
claim  on  the  ground  that  the  receipt  by  Thomas  &  Co. 
of  the  returned  rugs  constituted  a  preference.  A  hear- 
ing took  place  on  the  objection  to  the  claim,  and  as  a 
result  of  the  developments  at  that  hearing  Thomas  & 
Co.  filed  a  petition  for  leave  to  withdraw  its  proof  of 
claim.  The  Referee  in  Bankruptcy  granted  this,  and 
Thomas  &  Company  thereafter  filed  its  petition  for 
leave  to  liquidate  its  daim,  which  petition  is  in  effect,  a 
petition  for  rescission  or  reclamation.  It  is  this  state  of 
facts  which  the  Referee  concludes  justifies,  as  a  matter 
of  law,  a  ruling  that  Thomas  &  Co.  elected  to  ratify  the 
sale. 
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The  facts  are  eloquent:  The  bankrupt  obtained 
four  thousand  dollars  worth  of  goods  from  Thomas  on 
the  eve  of  bankruptcy;  the  goods  were  procured  with 
the  consent  of  a  committee  of  creditors  of  lono^  standinoj 
in  order  to  keep  the  bankrupt's  store  open;  they  were 
procured  by  misleading  Thomas  and  under  circum- 
stanices  which  equity  and  good  morals  declare  uncon- 
scionable. It  seems  a  contradiction  in  terms  to  assert 
that  an  "equitable"  doctrine  of  election  should  be  in- 
voked to  perpetuate  such  a  fraud. 

The  doctrine  of  election  is  useful  and  important,  but 
equity  will  be  reluctant  to  invoke  it  where  it  will  work 
injustice  and  where  there  is  no  estoppel  which  calls  for 
it.  Certainly  equity  will  insist  that  the  election  have 
been  made  with  full  actual  knowledge  of  the  facts.  The 
Master  concludes  that  Thomas  should  be  charged  with 
knowledge  of  all  facts  he  could  have  ascertained  by  in- 
quiry. This  is  true  in  some  fields  of  law,  but  has  never 
been  so  declared  as  to  an  election  which  is  based  on  voli- 
tion, active^  conscious  choice  between  known  remedies. 

In  support  of  his  ruling  in  this  regard  the  Special 
Master  cites  as  his  authorities : 

In  re  Droege  v.  Ahiens  etc.,  Mfg.  Co.,  163  N.  Y. 
466; 

In  re  Hildebrandt,  129  Fed.  992. 

In  the  first  of  these  cases,  Droege  v.  Ahiens,  the 
claim  of  reclamation  was  based  upon  the  falsity  of  a 
statement  purporting  to  show  solvency  of  the  bankrupt. 
This  statement  indicated  a  large  surplus  over  liabilities, 
and  a  month  after  it  was  given  to  the  creditor,  the  debtor 
made  an  assignment.  It  is  apparent  that  the  fact  that 
the  assignment  followed  upon  the  heels  of  the  statement 
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showing  an  excellent  financial  condition,  in  itself  brought 
to  the  creditor  knowledge  that  the  statement  was  not  a 
true  one.  The  creditor  a  few  weeks  after  the  assignment 
filed  his  proof  of  claim  with  the  assignee.  A  month  later 
he  filed  a  mechanics  lien  on  certain  premises  for  material 
sold  the  debtor;  a  month  after  that  time  he  was  writing 
to  ascertain  the  chances  for  a  dividend,  and  some  six 
months  later,  for  the  first  time,  notified  the  assignee 
that  he  had  elected  to  rescind.  The  Court  under  this 
state  of  facts  held  that  he  had  already  elected  to  affirm 
the  contract,  that  being  the  only  constru^ction  which 
could  be  placed  upon  his  filing  his  proof  of  claim,  and 
later  asserting  a  mechanics  lien. 

The  court  in  deciding  the  case  gave  full  recognition 
to  the  doctrine  that  in  order  to  constitute  an  election,  the 
affirmation  must  be  with  knowledge  of  the  essential 
facts. 

The  distinction  between  that  case  and  the  instant  case 
is  obvious.  Gevurtz's  bankruptcy  did  not  disprove  his 
assertion  that  the  $100,000  had  been  or  was  being  ad- 
van'ced  by  the  bank.  Gevurtz  owed  at  this  time  some 
several  hundred  thousand  dollars,  and  the  advance  by 
the  bank  was,  according  to  Gevurtz's  statement,  being 
made  solely  for  the  purpose  of  paying  small  claims  and 
current  obligations,  i.  e.,  of  paying  people  like  the 
Thomas  Company,  cash  for  the  shipment  ordered.  Ge- 
vurtz's bankruptcy  was  not  necessarily  inconsistent  with 
the  truth  of  this  statement  as  to  the  $100,000.00,  and 
hence  cannot  be  said  to  have  brought  to  Thomas  Co. 
knowledge  of  its  falsity. 

The  other  case  cited,  that  of  In  re  Hildebrandt,  dis- 
closes that  the  court  was  extremely  reluctant  to  hold  an 
election  had  taken  place,  and  so  ruled  because,  as  it  dis- 
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tin'ctly  pointed  out,  the  creditor  had  actual  knowledge  of 
the  conditions  and  in  fact  filed  simultaneously  two 
claims,  one  in  contract  for  a  portion  of  the  funds,  and 
the  other  in  tort  for  the  other  portion ! 

Neither  of  these  cases  justifies  the  Special  Master's 
position  that  Thomas  must  be  held  to  have  elected,  not 
because  he  knew  the  representations  of  Gevurtz  to  have 
been  false  when  he  filed  his  proof  of  claim,  but  because 
he  was  in  possession  of  such  facts  ''as  to  put  him  upon 
inquiry  concerning  the  same/' 

If  ''election"  were  a  favorite  doctrine  with  the  courts 
there  might  be  some  basis  for  invoking  it,  not  only  where 
a  creditor  acts  with  knowledge,  but  where  he  has  been 
put  upon  inquiry.  Eleiction,  however,  is  based  upon  the 
principle  of  estoppel  which  has  been  declared  to  be 
odious  to  the  courts.  If  invoked  in  this  case,  it  is  in- 
voked to  validate  and  perpetuate  a  fraud  and  not  to 
prevent  one.  Surely  the  Court  will  not  be  alert  and 
diligent  toward  such  a  consummation. 

We  submit  that  the  dc^ctrine  is  universally  approved 
that  where  no  rights  of  innocent  third  parties  have  in- 
tervened, and  no  change  of  possession  has  occurred,  the 
party  attempting  to  invoke  the  doctrine  of  election  must 
affirmatively  show  the  existence  of  the  knowledge  Which 
is  the  fundamental  consideration. 

This  is  distinctly  held  in  Russell  v.  Wilbur,  134  N. 
Y.,  pages  465-466: 

"While  the  plaintiff  might  have  in- 
serted a  direct  allegation  in  his  complaint 
that  at  the  time  that  he  brought  the  first 
action  he  was  not  aware  of  the  false  and 
fraudulent  representations  that  had  been 
made  to  him — that  is,  that  he  was  not 
aware  that  the  representations  made  were 
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the  complaint  can  be  fairly  construed  to 
state  the  fact,  and  the  defendant,  in  order 
to  show  that  the  plaintiff  knew  it  had  two 
remedies,  and  elected  one  of  them,  must 
by  an  ansioer  and  proof  show  to  the  court 
that  the  plaintiff  had  such  knowledge  and 
did  in  fact  make  such  election." 

Prof.  Redfield,  in  his  article  ^'Election  of  Reme- 
dies," 15  Cyc.  page  261,  tersely  expresses  the  theory 
of  election: 

*'In  order  to  constitute  a  binding  elec- 
tion the  party  must  at  the  time  the  elec- 
tion is  alleged  to  have  been  made  have 
knowledge  of  the  f aicts  from  which  the  co- 
existing, inconsistent  remedial  rights 
arise." 

Numerous  citations  are  appended  in  a  note  in  that 
volume.  In  that  note  occurs  also  the  following  illumi- 
nating passage: 

"Knowledge  is  not  to  be  imputed  as 
a  matter  of  legal  obligation,  as  the  doctrine 
of  election  is  not  properly  a  rule  of  posi- 
tive law,  but  a  rule  of  practise  in  equity. 
In  order  that  a  person  who  is  put  to  his 
election  should  be  concluded  by  it,  two 
things  are  necessary.  First,  a  full  knowl- 
edge of  the  nature  of  the  inconsistent 
rights,  and  of  the  necessity  of  electing  be- 
tween them.  Second,  an  intention  to  elect 
manifested,  either  expressly,  or  by  acts 
which  imply  choice  and  acquiescence." 

The  Michigan  court  in  Hogue  v.  Wells,  146  N.  W. 
869,  says  at  page  370,  discussing  a  case  where  plaintiff 
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had  brought  assumpsit  and  having  learned  the  real  facts, 
dismissed  his  action  and  filed  one  for  trover: 

**It  is  well  settled  that  a  party  can- 
not waive  a  right  of  which  he  has  no 
knowledge.  There  can  be  no  waiver  un- 
less the  person  against  whom  the 
waiver  is  claimed  had  full  knowledge 
of  his  rights,  and  of  facts  which  would 
enable  him  to  take  effectual  action  for 
the  enforicement  of  such  rights." 

So,  the  Minnesota  Court  in  the  case  of  Kraise  et  al. 
v.  Thompson,  14  N.  W.  266,  said: 

"A  recission  proceeds  upon  the  theory 
that  there  has  been  a  sale,  but  voidable  at 
the  option  of  the  vendor  on  the  ground 
of  the  fraud  of  the  vendee,  and  that,  hav- 
ing discovered  this  fraud,  the  vendor  asks 
to  avoid  it.  The  invariable  rule  is  that  this 
right  to  rescind  may  be  exercised  upon  dis- 
covery of  the  fraud  and  that  no  acts  in 
recognition  of  the  existence  of  the  contract 
of  sale,  done  before  such  discovery,  will 
amount  to  an  affirmance  or  ratification, 
so  as  to  preclude  the  vendor  from  rescind- 
ing when  the  grounds  for  recission  are  dis- 
covered. Affirmance  in  ignorance  of  the 
facts  authorizing  recission  will  not  prevent 
the  affirming  party  from  afterwards  re- 
scinding." 

And  the  New  York  Court  in  Yarter  v.  Walcott,  145 
N.  Y.  Supp.  132;  160  App.  Div.  125: 

"The  complaint  alleges  that  the  de- 
fendant for  the  purpose  of  inducing  the 
plaintiff  to  enter  into  a  contract  for  the 
sale  of  certain  merchandise,  and  for  the 
purpose  of  obtaining  said  merchandise. 


27 

represented  to  the  plaintiff  that  he,  the 
defendant,  was  then  solvent  and  had  on 
hand  sufficient  money  to  pay  for  the  same ; 
that  the  plaintiff,  relying  upon  the  repre- 
sentations and  induced  thereby  parted 
with  the  merchandise  to  the  defendant; 
that  said  statements  were  false,  and  wfere 
known  by  the  defendant  to  be  false,  and 
that  they  were  made  for  the  purpose  of 
deceiving  and  defrauding  the  plaintiff. 
Upon  the  trial  the  evidence  was  clearly 
sufficient  to  justify  the  jury  in  finding 
in  favor  of  the  plaintiff,  and  we  are  of 
the  opinion  that  the  fact  that  the  plaintiff 
had  previously  secured  a  judgment 
against  the  defendant  for  the  amount  of 
the  purchase  price  did  not  operate  to  an 
election  of  remedies.  The  facts  in  rela- 
tion to  the  known  insolvency  of  the  de- 
fendant did  not  appear,  and  they  were 
unknown  to  the  plaintiff  until  the  defend- 
ant's examination  in  a  bankruptcy  pro- 
ceeding which  followed  the  entry  of  the 
pltintiff's  judgment  in  an  action  brought 
upon  the  original  contract.  Under  such 
circumstances  the  plaintiff  cannot  be  said 
to  have  elected  between  remedies.  He 
merely  pursued  the  remedy  open  to  him 
under  his  contract,  and  when  he  found  that 
the  contract  was  founded  in  fraud  he 
turned  to  his  remedy  for  fraudulent  rep- 
resentations, offering  to  cancel  the  judg- 
ment on  contract;  and  this  eourt  is  com- 
mitted to  the  doctrine  that  this  practice  is 
lawful." 

The  leading  English  case  on  this  subject  is  Clough 
V.  London  &  IN'.  W.  Ry.  Co.,  7  Law  Rep.  26  (Exche- 
quer). The  doctrine  of  that  case  has  since  been  fol- 
lowed in  England,  and  adopted  in  the  courts  of  this 
country.  State  and  Federal. 
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The  Clough  case  points  out  that  a  contract  induced 
by  fraud  is  not  void,  but  voidable;  that  where  any  step 
has  been  taken  by  the  defrauded  party,  the  question  for 
decision  is  whether,  with  notice  of  the  fraud,  he  has 
elected  not  to  avoid  the  contract,  or  whether  he  has 
made  any  election.  It  was  pointed  out  in  that  case  that 
the  mere  fact  that  an  action  had  been  brought  is  not 
necessarily  such  a  change  of  position  as  to  preclude  the 
exercise  of  the  right  to  rescind,  the  only  exception  to 
this  right  being  expressed  as  follows : 

"We  think  that  so  long  as  he  has  made 
no  election  he  retains  the  right  to  deter- 
mine it  either  way,  subject  to  this:  that  if 
in  the  interval  whilst  deliberating,  an  in- 
nocent third  party  has  acquired  an  interest 
in  the  property,  or,  if  in  consequence  of  his 
delay  the  position  even  of  a  wrongdoer  is 
effected,  it  will  preclude  him  from  exercis- 
ing his  right  to  rescind." 

There  is  no  suggestion  in  this  case  of  the  interven- 
tion of  the  rights  of  any  third  party,  or  of  any  change 
of  position  on  the  part  of  the  bankrupt,  or  of  his  trus- 
tee. 

We  invite  the  Court's  especial  attention  to  the  full 
and  scholarly  opinions  in  two  cases  in  which  the  facts 
are  certainly  much  more  nearly  apposite  to  those  in  the 
instant  case  than  are  the  facts  in  the  In  re  Hiidebrandt 
case,  cited  by  the  Special  Master: 

In  the  lease  of  In  re  Stewart,  24  A.  B.  R.  474,  178 
Fed.  463,  the  request  to  withdraw  the  claim,  preliminary 
to  rescission,  was  made  nearly  four  months  after  it  had 
been  filed  and  nearlv  three  months  after  admitted  knowl- 
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edge  of  the  facts,  but  the  court  disposed  of  the  conten- 
tion as  to  election  in  the  following  words: 

*'It  is  true  that  when  a  person  has  two 
inconsistent  remedies  he  may  elect  whieh 
he  will  pursue,  and  the  election,  once  fully 
made,  cannot  be  retracted.  But  an  elec- 
tion of  remedies  presupposes  knowledge 
of  the  two  remedies,  and,  as  between  two 
causes  of  action,  the  one  on  contract  and 
the  other  on  fraud,  a  tort,  the  rule,  presup- 
poses a  knowledge  of  the  existence  of  the 
facts  giving  a  right  of  action  in  tort  for  the 
fraud."  *  *  *  It  is,  of  course,  true 
that  when  Mitchell  proved  his  claim  he 
made  himself  a  party  to  the  bankruptcy 
proceedings,  and  he  is  now  in  this  court 
seeking  to  establish  a  lien  on  the  moneys  of 
the  bankrupt  in  bank  at  the  time  of  the 
failure  on  the  ground  they  include  his 
money  or  deposits,  and  that  the  title  is  in 
him,  and  that  he  is  entitled  to  an  order  di- 
recting the  trustee  to  pay  them  over  to 
him  as  the  rightful  owner.  He  claims  that 
he  has  never  made  a  legal  election  to  pur- 
sue his  remedy  by  proving  his  claim  as  a 
debt,  for  the  reason  he  was  ignorant  of  the 
facts  and  of  his  rights,  and  that  his  right 
to  withdraw  the  claim  proved  is  one  of 
which  the  court  cannot  deprive  him;  that 
he  has  neither  received  a  dividend  nor  done 
any  act  since  informed  of  the  facts  which 
can  be  construed  as  a  waiver  of  his  right  to 
stand  on  the  fraud  or  as  an  election  to 
stand  on  the  claim  presented  and  allowed ; 
and  that  neither  has  been  done  by  him  at 
any  time  that  in  any  way  prejudices  the 
rights  of  other  creditors  or  that  has  misled 
them  or  the  trustee. 

I  do  not  think  it  in  accord  with  equity 
or  good  conscience  to  liold  that  a  creditor 
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of  a  bankrupt  who  has  been  in  fact  de- 
prived of  his  property  by  the  fraiidulent 
acts  of  the  bankrupt  of  which  the  creditor 
was  ignorant,  and  who  presents  his  claim 
as  for  goods  sold  and  delivered  at  the  first 
meeting  of  creditors,  and  then  on  a  full 
examination  of  the  bankrupt  discovers  the 
fraud,  and  that  he  is  entitled  both  in  law 
and  equity  to  a  return  of  his  property,  is 
estopped  from  withdrawing  his  claim  as 
proved  and  allowed  and  proceeding  to  re- 
claim the  property  itself,  I  do  not  think 
it  within  the  power  of  the  court,  or  referee, 
to  prevent  such  withdrawal  or  abandon- 
ment of  the  claim  presented.  The  with- 
drawal is  a  matter  of  right  in  the  creditor, 
and  not  a  matter  of  discretion  with  the  ref- 
eree or  judge.  This  is  in  accord  with 
Standard  Oil  Co.  of  Ky.  v.  Hawkins,  74 
Fed.  395,  20  C.  C.  A.  468,  33  L.  R.  A. 
739,  a  case  that  has  been  frequently  cited 
and  approved.    It  was  there  held : 

*When  a  party  who  has  a  choice  of  two 
remedies  pursues  one  of  them  under  the 
mistaken  impression  that  the  law  affords 
him  no  other,  and  in  ignorance  of  the  exist- 
ence of  the  other  and  more  advantageous 
remedy,  equity,  in  the  absence  of  injury 
to  others,  or  of  facts  creating  an  estoppel, 
may  relieve  him  from  the  apparent  elec- 
tion made  under  such  mistake,  and  permit 
him  to  pursue  the  more  advantageous 
remedy.' 

The  bankruptcy  court  is  a  court  of 
equity  and  is  guided,  and  controlled  by 
equitable  doctrines  and  principles.  *  *  * 

"As  to  laches,  something  over  two 
months  elapsed  after  discovery  of  the  facts 
constituting  the  fraud  before  the  claim- 
ant here  took  decisive  steps  to  withdraw 
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his  claim  and  take  this  proceeding.  I 
hardly  think  this  can  be  held  laches.  Clear- 
Ijf  no  one  was  harmed;  no  one  changed  his 
position.  The  trustee  did  not  distribute 
the  estate,  and  neither  he  nor  the  creditors, 
or  any  one  of  them,  has  changed  his  posi- 
tion for  the  ivorse.  Practically  the  matter 
stands  where  it  did  when  the  trustee  was 
elected,  I  regard  it  immaterial  whether 
or  not  Mitchell  took  part  in  electing  the 
trustee.  His  vote  did  not  determine  that 
question.  It  was  necessary  for  Mr. 
Mitchell  to  consult  counsel,  examine  the 
law,  and  prepare  and  serve  notices  and 
papers.  I  do  not  think  the  delay,  under 
all  the  circumstances,  was  unreasonable. 
In  equity  cases  it  has  been  held  that  a  de- 
lay of  months,  and  even  years,  in  some 
cases,  is  not  such  laches  as  will  bar  recov- 
ery or  the  equitable  remedy."  (Italics 
ours.) 

Another  thorough  and  instructive  discussion  is  found 
in  the  opinion  in  Standard  Oil  v.  Hawkins,  74  Fed.  395, 
33  L.  R.  A.  739  (C.  C.  A.  7th  Circuit),  where  it  is 
said : 

"The  question  is,  therefore,  whether, 
and  under  what  circumstances,  a  party 
may  be  relieved  from  an  ill-advised  elec- 
tion of  a  remedy,  when  the  election  was 
made  in  ignorance  that  a  better  remedy 
was  permitted  by  the  law.  It  is  one  thing 
whether  a  contract  will  be  reformed  be- 
cause entered  into  through  ignorance  and 
mistake  of  the  law  by  one  party,  and  quite 
another  and  different  thing  whether  one 
may  be  relieved  from  an  improvident  elec- 
tion of  a  remedy  occurring  through  his  ig- 
norance of  possessing  a  better  remedy. 
^Election,'  says  Dyer,  'is  the  internal,  free 
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and  spontaneous  separation  of  one  thing 
from  another,  without  compulsion,  con- 
sisting in  the  mind  and  will.'  (Bullock  v. 
Burdett,  3  Dyer,  281).  That  designed 
selection  cannot  occur  if  the  party  be  ig- 
norant of  his  rights.  He  cannot  deliber- 
ately  s\eiect  one  of  ttoo  or  more  remedies 
if  he  know  of  but  one  to  which  he  is  enti- 
tled. Therefore  it  is,  as  stated  by  Kerr, 
that  *an  election  made  by  a  party  under  a 
mistake  of  facts,  or  a  misconception  as  to 
his  rights,  is  not  binding  in  equity.  In  or- 
der to  constitute  a  valid  election,  the  act 
must  be  done  with  a  full  knowledge  of  the 
circumstances  of  the  case,  and  the  right  to 
which  the  person  put  to  his  election  was 
entitled/  Kerr,  Fraud  &  Mistake  (Am. 
Ed.,  notes  by  Bump),  453.  Of  course, 
the  assertion  by  the  appellant  of  a  general 
claim  against  the  bank  was,  in  a  sense,  in- 
consistent with  its  assertion  of  right  to 
pursue  the  proceeds  of  the  drafts;  and  it 
cannot  be  allowed  to  shift  its  position,  if 
the  'change  would  impose  detriment,  in  a 
legal  sense,  upon  the  opposing  party.  It 
would  then  be  estoppel,  by  its  conduct. 
But  if  there  be  no  estoppel,  if  no  injury 
has  resulted  from  the  remedy  pursued, 
to  deny  one  the  right  to  change  position 
would  be  to  say  that  a  litigant  must  in  the 
first  instance,  and  at  his  peril,  elect  his 
remedy,  and  that  he  may  thereafter  pur- 
sue no  other,  although  ignorance  or  mis- 
conception, he  had  failed  to  adopt,  not- 
withstanding his  opponent  has  suffered  no 
detriment  from  the  mistaken  course  pur- 
sued. We  do  not  understand  the  law  to 
justify  so  harsh  a  rulei  If  the  appellant, 
in  ignorance  of  its  legal  rights,  believed 
that  no  other  course  was  available  than  to 
prove  its  debt  as  general  creditor;  that  it 
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had  no  right,  because  of  the  fraud  of  the 
bank  to  retake  from  the  receiver  the  pro- 
ceeds of  the  paper  tortiously  obtained  by 
the  bank,  the  avails  of  which  had  come  into 
possession  of  the  receiver ;  and  in  such  be- 
lief proved  its  (claim  as  a  general  creditor 
— equity  ought  to  permit  the  withdrawal 
of  such  claim,  and  the  pursuit  of  an  ap- 
propriate remedy,  adequate  under  the  cir- 
cumstances, to  restore  its  property,  unless 
the  action  of  the  appellant  has  wrought  a 
change  in  the  position  of  affairs,  working 
legal  detriment  that  would  render  it  in- 
equitable for  the  appellant  to  pursue  now 
a  different  course.  We  understand  this 
to  be  the  rule  established,  whether  the  mis- 
take may  be  deemed  a  mistake  of  law  or  a 
mistake  of  fact."     (Italics  ours.) 

The  fiction  of  "election,"  as  pointed  out,  is  a  use- 
ful one  where  third  parties  will  be  injured  if  change 
of  position  were  permitted.  There  is  no  pretense  of 
any  such  condition  in  this  case.  The  court  is  aware  of 
the  fact  that  the  average  business  concern  has  never 
heard  the  w^rd  "rescind,"  and  that  ordinarily  in  fol- 
lowing its  usual  course  of  filing  a  proof  of  its  claim 
in  bankruptcy,  it  has  no  idea  of  deliberately  choosing 
between  known  remedies.  There  is  no  finding  of  fact 
in  this  case  that  the  Thomas  Co.  made  any  choice  of 
remedies,  or  that  it  knew  at  the  time  of  filing  its  claim 
that  Gevurtz's  statement  with  regard  to  the  advance 
from  the  bank  was  false.  The  Master  concludes  as  a 
matter  of  law  from  the  facts  which  he  finds  that  if 
Thomas  Co.  had  made  inquiries  it  could  have  found  out 
that  Gevurtz  made  a  mis-statement.  We  have  already 
discussed  the  fallacy  of  this  observation,  based  as  it  is 
upon  the  misconception  of  the  scope  and  purpose  of  the 
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theory  of  election.     There  is  no  element  of  estoppel  in 
this  case. 

We  can  add  nothing  to  the  force  of  the  strong  de- 
cision in  In  re  Stewart,  supra,  in  which  the  facts  with 
regard  to  the  time  at  which  the  claim  was  withdrawn, 
etc.,  are  unusually  analogous.  Nor  do  we  believe  that 
any  infirmity  can  be  found  in  the  conclusion  of  Chief 
Justice  Jenkins,  expressed  in  Standard  Oil  v.  Hawkins, 
supra,  the  language  being  also  particularly  applicable 
to  the  facts  in  the  instant  case. 

On  the  authority  of  the  reasoning  of  these  two  judges 
we  ask  that  the  Thomas  Company  be  allowed  to  rescind, 
and  share  with  other  creditors  of  the  estate  to  the  extent 
of  the  damage  which  it  has  suffered,  and  that  the  Con- 
clusions of  the  Special  Master  and  of  the  District  Court 
iconfirming  them  be  reversed. 

Respectfully  submitted, 

BEACH,  SIMON  &  NELSON, 

Attorneys  for  Petitioner. 
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STATEMENT  OF  THE  CASE. 

In  September,  1913,  the  petitioner  Howard  D. 
Thomas  Co.,  a  corporation,  organized  under  the  laws 
of  Washington,  filed  a  claim  in  bankruptcy  with  the 
trustees  of  I.  Gevurtz  &  Sons,  a  corporation,  bank- 
rupt. The  petitioner  had  sold  rugs  to  I.  Gevurtz  & 
Sons  in  the  sum  of  $3906.36  (Kecord,  p.  4),  and  as 
I.  Gevurtz  &  Sons  were  about  to  file  their  petition 
in  bankrupty,  and  with  knowledge  thereof  (Eecord, 
p.  9)  petitioner  took  back  from  I.  Gevurtz  &  Sons 
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rugs  to  the  value  of  $2911.60  (Record,  p.  4),  and  a 
claim  was  filed  for  the  balance  of  $996.26.  This  was 
a  claim  in  bankruptcy. 

Objections  were  filed  to  this  claim  by  the  trustees 
on  the  ground  that  the  petitioner  had  received  a 
preference  in  the  shape  of  said  returned  rugs  (Rec- 
ord, p.  4)  and  had  not  surrendered  the  same. 

After  the  testimony  had  been  taken  and  briefs 
filed  (pp.  26-28)  on  these  objections  before  the 
referee  in  bankruptcy  (Record,  pp.  4  and  5)  the 
petitioner  asked  permission  to  withdraw  its  said 
claim,  which  permission  was  granted  (Record,  p.  5). 
There  is  no  showing  that  the  claim  was  withdrawn 
and  there  is  no  order  in  the  record  ordering  the  with- 
drawal of  the  claim. 

The  petitioner  thereupon  filed  in  the  court  below 
a  petition  to  rescind  the  sale  (Record,  pp.  2  to  5). 
An  answer  was  filed  to  this  petition  by  the  trustees. 
This  answer  was  not  included  in  the  record  sent 
up  from  the  court  below,  but  the  same  is  found  in 
the  answer  to  the  petition  in  this  court  on  pages 
24  to  29  of  the  printed  record  ending  with  the  words 
"TMierefore  the  trustees  pray  for  an  order  of  this 
court  dismissing  said  petition  to  liquidate  said 
claim." 

Thus  in  the  court  below  there  was  filed  a  petition 
to  rescind  the  sale  and  the  answer  thereto.  In  other 
words,  the  petitioner  initiated  a  controversy  in  bank- 
ruptcy proceedings  similar  to  an  action  in  replevin 
for  the  goods. 
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Upon  the  issues  raised  by  the  petition  and  answer 
a  trial  was  had  before  the  special  master  (p.  6). 
The  master  filed  findings  of  fact  and  conclusions  of 
law  (Kecord,  p.  7).  The  findings  of  the  special 
master  were  to  the  effect  that  the  petition  of  How- 
ard D.  Thomas  Company  be  denied. 

Exceptions  to  the  report  of  the  referee  were  pre- 
sented and  argued  to  the  court  below  (Eecord,  p.  14) . 

The  court  below  made  a  decree  as  follows,  omit- 
ting the  recitals:  "In  consideration  whereof,  it  is 
ordered  and  adjudged  that  the  findings  of  the  said 
special  master  be  and  the  same  are  hereby  affirmed, 
and  that  the  petition  of  said  Howard  D.  Thomas  Co. 
to  liquidate  their  said  claim  be  and  the  same  is 
hereby  denied." 

The  petitioner  thereupon  presented  to  this  court 
its  petition  to  revise,  under  section  24b  of  the  Act. 
To  this  petition  to  revise  the  trustees  filed  in  this 
court  an  answer  with  a  prayer  to  dismiss,  which 
answer  and  motion  to  dismiss  sets  forth  the  answer 
of  the  trustees  in  the  court  below  (omitted  from  the 
record  as  aforesaid)  and  denies  the  matter  set  forth 
by  the  petitioner  in  its  paragraphs  one  and  two  of 
the  prayer  of  its  Petition  to  Revise,  on  page  15  of  the 
printed  record,  which  paragraphs  one  and  two  seem 
to  be  conclusions  of  fact  erroneously  deduced  by  the 
petitioner. 

PETITION  TO  REVISE  DOES  NOT  LIE. 

The  trustees  and  respondents  are  of  the  opinion 
that  a  Petition  to  Revise  does  not  lie  in  this  matter. 
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The  facts  above  set  fortli  and  which  can  be  gath- 
ered from  different  statements  in  the  record  show 
that  this  is  in  reality  a  controversy  begun  by  a  busi- 
ness house  seeking  a  remedy  similar  to  replevin  of 
goods,  claimed  by  the  trustees  on  behalf  of  the  other 
creditors  to  have  been  sold  and  delivered,  which 
sale  the  petitioner  claims  was  a  fraudulent  sale, 
therefore  subject  to  rescission.  The  trustees  submit 
that  this  is  a  controversy  taken  in  bankruptcy  pro- 
ceedings which  the  appellate  court  can  hear  only  on 
appeal.  In  fact,  it  appears  from  the  brief  of  the 
petitioner  that  this  is  a  plenary  suit.  The  petitioner 
insists  on  its  right  to  reclaim  and  rescind.  On  page 
7  the  petitioner  states  that  it  rests  its  right  to  re- 
claim upon  a  particular  false  statement  of  material 
fact,  and  again  on  page  21  of  its  brief  says :  ^Thomas 
&  Company  thereafter  filed  its  petition  for  leave  to 
liquidate  its  claim,  which  petition  is  in  effect  a  peti- 
tion for  rescission  or  reclamation." 

The  petition  of  the  petitioner  in  the  court  below 
was  to  rescind  the  sale  on  the  ground  of  fraud.  Their 
petition  specifically  says:  "It  became,  was  and  is 
entitled  to  rescind  the  sale  thus  fraudulently  pro- 
cured and  reclaim  its  rugs  with  damage  for  such  as 
cannot  be  returned."  This  was  denied  by  the  court 
below,  not  only  on  the  ground  that  the  petitioner 
had  confirmed  the  sale  by  filing  its  claim  in  bank- 
ruptcy for  the  total  amount  without  offering  to  re- 
turn the  preference,  but  also  on  the  ground  that  in 
any  event  the  facts  did  not  justify  a  rescission  of 
the  sale.    The  petitioner  endeavors  to  have  the  order 
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of  the  court  below  brought  here  under  section  24b 
for  revision,  and  as  above  indicated,  the  trustees 
submit  that  this  is  a  plenary  suit  and  can  be  and 
should  be  brought  up  only  on  appeal.  That  this  is 
so  can  be  gathered  from  a  consideration  of  condi- 
tions that  would  have  existed  if  the  court  below  had 
granted  the  exceptions  to  the  report  of  the  special 
master  and  had  reversed  the  special  master  and  had 
made  findings  of  fact  contrary  to  those  of  the  master. 
To  have  then  brought  the  controversy  to  this  court, 
an  appeal  would  have  been  clearly  necessary.  The 
testimony  would  have  been  necessary,  and  the  ex- 
hibits, and  being  so  under  those  conditions,  it  is  true 
under  the  present  conditions.  Moreover  the  remedies 
are  exclusive,  as  hereinafter  further  pointed  out. 
Where  there  is  an  appeal  the  Petition  to  Revise  does 
not  lie. 

It  is  the  understanding  of  respondents  that  sec- 
tion 24b  was  intended  to  provide  in  bankruptcy  pro- 
ceedings a  summary  and  methodical  manner  by 
which  the  bankruptcy  practice  and  proceedings  can 
be  regulated  in  the  inferior  courts  by  the  appellate 
court.  Section  24b  does  not  seem  in  itself  reason- 
ably to  support  the  view  that  it  can  be  used  to  pre- 
sent controversies  over  property  on  appeal  between 
litigants. 

The  bankruptcy  act  gives  every  opportunity  for 
appeal,  rehearing  and  review  of  the  decisions  of  the 
court  below  in  litigated  matters  by  sections  other 
than  24b,  whereby  matters  involving  the  rights  of 
parties  to  property  can  be  presented  on  the  law,  or 
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the  facts,  or  both,  to  the  appellate  courts,  and  by 
methods  which  are  much  more  certain  and  satisfac- 
tory to  litigants  than  by  petitions  to  revise.  The 
present  case  before  this  court  furnishes  an  illustra- 
tion. Here  the  petitioner  asks  to  bring  up  a  ques- 
tion of  the  fraudulent  sale  of  property,  in  effect  re- 
plevin, together  with  the  question  of  waiver  and 
election,  and  the  record  is  in  such  shape,  under  the 
Petition  to  Eevise,  as  to  necessitate  considerable  re- 
search to  discover  what  the  petitioner  is  endeavoring 
to  present  to  this  court — whether  it  is  depending 
upon  questions  of  law,  or  is  trying  to  inject  questions 
of  fact  into  the  proceedings  to  be  revised  under  sec- 
tion 24b. 

This  cause  should  be  heard  in  the  appellate  court 
only  upon  an  appeal,  for  a  litigant  is  not  responsible 
for  the  form  of  findings  filed  by  a  referee  in  bank- 
ruptcy or  of  a  special  master,  and  in  the  event  such 
findings  are  criticised  the  litigant  ought  to  have  a 
chance  to  have  presented  to  the  court  the  evidence 
on  which  the  findings  are  based  to  support  its  claim 
or  substantiate  the  findings.  Moreover,  findings  are 
not  even  required  in  this  case  on  an  appeal. 

The  respondents  submit  that  in  the  absence  of 
the  exhibits  and  testimony  taken  at  the  hearing  be- 
fore the  special  master  this  court  is  in  no  position 
to  touch  upon  the  facts,  or  in  any  way  to  overrule, 
change  or  modify  the  decree  of  the  court  below. 

In  the  prayer  of  the  petitioner  in  this  court,  on 
page  15,  of  the  record,  are  the  two  paragraphs  above 
referred  to,  whereby  the  petitioner  injects  into  the 
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record  its  own  conclusion  of  law  and  fact  as  findings 
of  tlie  referee  of  the  court  below.  In  order  to  meet 
this  the  trustees  have  filed  an  answer  in  this,  the 
appellate  court,  denying  these  paragraphs  and  the 
alleged  findings  and  conclusions  therein  erroneously 
stated. 

This  certainly  is  unsatisfactory  practice  in  an 
appellate  court,  but  is  necessitated  by  the  steps  taken 
by  the  petitioners.  In  an  appeal  or  method  other- 
wise provided  for  the  decision  of  controversies  in  the 
appellate  court  by  the  bankruptcy  act,  such  a  condi- 
tion could  not  arise. 

It  would  seem  that  in  an  appeal  or  in  any  pro- 
ceeding taking  to  the  appellate  court  a  matter  in- 
volving property  rights,  or  a  controversy  in  bank- 
ruptcy proceedings  over  property  rights,  the  law  will 
not  contemplate  allowing  one  party  to  formulate  by 
petition,  or  by  any  act  of  his  own  in  the  appellate 
court,  a  new  state  of  facts,  and  it  is  for  this  reason 
that  it  can  be  said  that  section  24b  was  intended  to 
cover  only  matters  of  proceeding  and  practice  in 
bankruptcy  matters,  for  in  such  cases  the  petition 
would  naturally  and  inherently  be  limited  to  facts 
made  or  done  by  the  acts  of  the  court  below. 

In  the  manv  references  to  section  24b  bv  the 
courts  this  view  seems  to  be  the  one  finally  evolved. 

In  re  H.  H.  Loving,  Trustee,  224  U.  S.  188,  (56 
Lawyers  Ed.  726) ,  the  court  says ; 

"The  question  now  propounded  is :  Was  the 
trustee  also  entitled  to  a  review  in  the  circuit 
court  of  appeals,  under  section  24b,  by  petition 
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for  review?  Under  that  section  authority,  either 
interlocutory  or  final,  is  given  to  the  circuit 
court  of  appeals  to  superintend  and  revise  in 
matters  of  law  the  proceedings  of  the  inferior 
courts  of  bankruptcy  within  their  jurisdiction. 
We  think  this  subdivision  was  not  intended  to 
give  an  additional  remedy  to  those  whose  rights 
could  be  protected  by  an  appeal  under  section 
25  of  the  act.  That  section  provides  a  short 
method  by  which  rejected  claims  can  be  prompt- 
ly reviewed  by  appeal  in  the  circuit  court  of  ap- 
peals, and,  in  certain  cases,  in  this  court.  The 
proceeding  under  section  24b,  permitting  a  re- 
view of  questions  of  law  arising  in  bankruptcy 
proceedings,  was  not  intended  as  a  substitute 
for  the  right  of  appeal  under  section  25.  Coder 
V.  Arts^  supra,  p.  233.  Under  section  24b  a 
question  of  law  only  is  taken  to  the  circuit  court 
of  appeals;  under  the  appeal  section,  contro- 
versies of  fact  as  well  are  taken  to  that  court, 
with  findings  of  fact  to  be  made  therein  if  the 
case  is  appealable  to  this  court.  We  do  not  think 
it  was  intended  to  give  to  persons  who  could 
avail  themselves  of  the  remedy  by  appeal  under 
section  25  a  review  by  petition  under  section 
24b.  The  object  of  section  24b  is  rather  to  give 
a  review  as  to  matters  of  law,  where  facts  are 
not  in  controversy,  of  orders  of  courts  of  bank- 
ruptcy in  the  ordinary  administration  of  the 
bankrupt's  estate. 

"In  our  judgment  the  rule  was  well  stated  in 
re  Mueller,  68  C.  C.  A.  349,  135  Fed.  711,  by  Mr. 

Justice  Lurton,  then  circuit  judge  (p.  715)  : 

"  The  proceedings  reviewable  (under  section 
24b)   are  those  administrative  orders  and  de- 
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crees  in  the  ordinary  course  of  a  bankruptcy  be- 
tAveen  the  filing  of  the  petition  and  the  final 
settlement  of  the  estate,  which  are  not  made 
specially  appealable  under  section  25a.  This 
would  include  questions  between  the  bankrupt 
and  his  creditors  of  an  administrative  char- 
acter, and  exclude  such  matters  as  are  appeal- 
able under  section  24a.' 

"We  answer  the  question  certified  in  the 
negative." 

We  have  found  no  later  decisions  than  this,  ex- 
cept 

Houghton  v.  Burden,  228  U.  S.  165  (57  Law- 
yers Ed.  782), 

decided  in  1913,  in  which  the  court  says : 

"But  the  district  court  is  by  section  2  of  the 
bankrupt  act  of  1898  (30  Stat,  at  L.  545,  chap. 
541,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1491),  when 
sitting  as  a  bankrupt  court  given  jurisdiction 
in  law  and  equity  for  the  purpose  of  collecting 
and  distriubting  the  estate  of  a  bankrupt,  and 
for  the  purpose  of  determining  controversies  re- 
lating thereto,   except   as   otherwise  provided. 
The  exception  has  no  application  here,  as  Bur- 
den voluntarily  came  into  the  bankrupt  pro- 
ceeding and  submitted  his  claim  to  the  adjudica- 
tion of  the  bankrupt  court.     Such  an  interven- 
tion for  the  purpose  of  asserting  a  title  or  claim 
to  property  in  the  possession  of  the  bankrupt's 
trustee  is  an  intervention  in  equity,  and  a  de- 
cree is  reviewable  by  appeal  to  the  circuit  court 
of  appeals  in  the  exercise  of  its  genera.!  ap- 
pellate powers  in  equity  cases  under  section  24a 
of  the  bankrupt  act.    Loveland,  Bankr.,  4th  ed.. 
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sections  826  to  829 ;  Hewit  v.  Berlin Mach.WorJcSy 
194  U.  S.  296,  300,  48  L.  Ed.  986,  987,  24  Sup. 
Ct.  Eep.  690 ;  Knapp  v.  Milwaukee  Trust  Co.,  216 
U.  S.  545,  54  L.  Ed.  610,  30  Sup.  Ct.  Eep.  412. 
Upon  such  an  appeal  the  law  and  the  facts  are 
open  for  reconsideration,  and  from  the  decree 
of  the  circuit  court  of  appeals,  it  not  being  final 
(Sec.  128,  new  Judicial  Code,  36  Stat,  at  L.  1133, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  193), 
an  appeal  may  be  taken  under  section  241  of 
the  same  code." 

Earlier  decisions  from  which  the  rule  announced 
by  the  Supreme  Court  may  be  drawn  touch  upon  the 
question. 

In  re  Mueller ,  135  Fed.  712  et  seq.  6  Circuit 
1905. 

Eemedy  by  petition  for  revision,  section  24b,  and 
that  by  an  appeal  are  mutually  exclusive. 

Kirsner  v.  Taliaferro,  202  Fed.  54,  4  Circuit 
1912. 

The  presentation  for  allowance  of  a  demand 
against  a  bankrupt  estate  is  a  step  in  bankruptcy 
proceedings  as  to  which  an  appeal  is  specially  pro- 
vided by  section  25. 

In  re  Hartzell,  209  Fed.  776,  8  Circuit  1913. 

Where  the  order  and  judgment  complained  of  re- 
sulted from  the  consideration  of  disputed  fact  and 
depended  upon  the  findings  made  thereon,  the  proper 
remedy  is  in  an  appeal  under  section  24a. 

Wells  V.  Sharp,  208  Fed.  400,  8  Circuit  1913. 
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See  also  Streator  Metal  Stamp  Co.,  205  Fed. 
281,  7  Circuit  1913. 

In  any  event  it  is  pointed  out  that  the  petition 
filed  herein  can  cover  the  order  of  the  court  as  found 
on  page  14  of  the  printed  record  and  nothing  else. 
The  trustees  do  not  believe  it  was  the  intention  of 
the  bankruptcy  act  to  allow  questions  of  fact  in  con- 
troversies and  litigation  to  be  heard  in  the  appellate 
court  without  the  evidence,  and  that  it  was  never 
intended  by  the  bankruptcy  act  to  go  behind  and  be- 
yond the  court  below  by  means  of  any  petition  to  re- 
vise. 

There  is  nothing  in  the  law  that  directs  the  court 
of  appeals  to  revise  the  proceedings  of  a  special 
master  upon  a  petition  to  revise,  and  although  the 
printed  record  contains  the  findings  of  a  special 
master,  yet  these  findings  appear  to  be  no  part  of 
the  record.  The  act  says  the  proceedings  of  the  court 
can  be  revised  or  superintended  upon  a  petition  to 
revise ;  and  there  is  nothing  in  the  record  upon  which 
the  order  or  decree  of  the  court  below  can  be  criti- 
cised. The  proceedings  of  the  court  below  are  given 
on  page  14  of  the  printed  record,  and  the  proceed- 
ings, that  is  the  decree,  show  the  petition  of  Howard 
D.  Thomas  Company  was  denied. 

No  findings  of  fact  or  conclusions  of  law  of  the 
court  below  can  be  found  in  the  record.  There  is 
no  inherent  defect  in  the  order  or  decree  sought  to 
be  revised.  If  the  petitioner  had  appealed  it  could 
have  brought  the  entire  controversy  up  for  hearing. 
It  is  a  plenary  suit,  to  use  the  language  of  the  author- 


Page  Twelve — 

itieSj  yet  the  petitioner  is  endeavoring  to  use  a  peti- 
tion to  revise  under  section  24^,  Avhicli  limits  tlie 
jurisdiction  of  the  appellate  court  to  the  acts  of  the 
court  below,  the  only  act  in  this  case  being  the  order 
or  decree  on  page  14  of  the  printed  record. 

Findings  of  fact  and  conclusions  of  law  in  an  ap- 
peal are  not  necessary,  this  being  a  real  controversy, 
plenary  suit,  or  litigation  in  bankruptcy  proceedings 
on  an  appeal  and  no  findings  are  required,  but  the 
testimony  and  exhibits  are  taken  up  and  the  upper 
court  on  apeal  decides  the  case  de  novo. 

In  Houghton  v.  Burton,  228  U.  S.  165,  57  L.  Ed. 
782,  supra,  decided  in  1913,  the  court  says : 

"Being  an  appeal  from  a  decree  in  a  contro- 
versy arising  in  a  bankruptcy  proceeding,  and 
therefore,  an  appeal  under  section  24a,  and  not 
under  section  25b,  general  order  36,  made  under 
the  latter  section,  and  requiring  a  finding  of 
facts,  has  no  application,  and  the  appeal  opens 
up  the  whole  case  as  in  other  equity  cases.  Hewit 
V,  Berlin  Mach.  Works,  supra;  Coder  v.  Arts, 
213  U.  S.  223,  53  L.  Ed.  772,  29  Sup.  Ct.  Eep. 
436, 16  Ann.  Cas.  1008,  and  Knapp  v.  Milwaukee 
Trust  Co.,  supra/^ 

IN  ANSWER  TO  PETITIONER'S  BRIEF. 

The  petitioners'  brief  omits  the  findings  of  fact 
set  forth  by  the  special  master  under  the  heading 
"Conclusions  of  Law,''  on  page  11  of  the  printed 
record,  wherein  the  special  master  finds  that  the 
petitioner  was  advised  at  the  time  it  presented  its 
claim  in  bankruptcy. 
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The  petitioner  seems  to  base  its  entire  case  on 
this  point,  as  indicated  on  page  23  of  its  brief,  where 
it  is  set  forth  '^that  in  order  to  constitute  an  election, 
the  affirmation  must  be  with  knowledge  of  the  es- 
sential facts."    This  from  the  petitioner's  brief. 

The  fact  of  knowledge  being  established  the  spe- 
cial master  held  that  the  petitioner  had  elected  ^^be- 
tween  their  remedies  and  elected  to  become  a  cred- 
itor." This  finding  of  the  special  master  would  seem 
to  dispose  of  both  the  two  subdivisions  of  petitioner's 
argument.  It  is  immaterial  whether  it  had  or  had 
not  the  right  to  rescind.  With  knowledge  of  the 
facts  it  elected  to  claim  payment  for  goods  sold. 
When  petitioner  discovered  that  this  was  going  to 
involve  a  question  as  to  the  goods  it  had  already 
taken,  it  withdrew  its  claim.  It  then  petitioned  "for 
reclamation"  of  the  goods  already  treated  as  sold. 

In  the  case  of  Francis  v.  Boharty  147  Pacific,  756, 
the  Supreme  Court  of  Oregon,  through  Mr.  Justice 
Burnett,  says: 

"Indeed  the  weight  of  authority  is  to  the  ef- 
fect that  the  commencement  of  any  litigation 
which  depends  upon  the  hypothesis  that  the  title 
has  passed  to  the  purchaser  on  waiver  by  the 
seller  constitutes  an  election  which  the  plain- 
tiff cannot  afterwards  revoke.  In  Hickman  v. 
Ricliburg,  122  Ala.  638,  26  South.  136,  the  plain- 
tiff has  contracted  to  sell  lumber  to  the  defend- 
ant, reserving  the  title  until  the  price  was  paid. 
It  was  held  that  the  unsuccessful  attempt  of  the 
plaintiff  to  establish  a  lien  upon  the  structure 
in  which  the  lumber  was  used  constituted  a 
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waiver  of  the  reservation  of  title,  and  that  it 
was  an  election  wMch  barred  the  attempt  to  re- 
cover the  identical  property  or  damages  for  its 
conversion.  In  Butler  v.  Dodsofiy  78  Ark.  569, 
94  S.  W.  703,  it  was  decided  that  bringing  an 
action  for  the  selling  price  is  a  waiver  of  the 
reservation  of  title.  To  the  same  effect  are 
Smith  V.  Barber^  153  Ind.  322,  53  N.  E.  1014; 
Alden  v.  Dyer,  92  Minn.  134,  99  K  W.  784;  Or- 
cutt  V.  Richenhrodty  42  App.  Div.  238,  59  N.  Y, 
Supp.  1008 ;  Fredrickson  v.  Schmittroth,  77  Neb. 
724,  112  N.  W.  564;  Mathews  Piano  Co.  v. 
MarUe,  86  Neb.  123, 124  N.  W.  1129 ;  Sioux  Falls 
Adjustment  Co.  v.  Aikens,  32  S.  D.  154,  142  N. 
W.  651 ;  North  Robinson  Dean  Co.  v.  Strong,  25 
Idaho,  721,  139  Pacific,  847;  Chase  v.  Kelly,  125 
Minn.  317,  146  N.  W.  1113 ;  Purdy  v.  Dunn  Ma- 
chinery Co.  (Ga.),  82  S.  E.  888;  Frisch  v.  Wells, 
200  Mass.  429,  86  N.  E.  775,  23  L.  K.  A.  (N.  S.) 
144.  In  commencing  his  action  for  the  purchase 
price  of  part  of  the  property,  the  plaintiff 
adopted  the  alternative  of  suing  for  the  price 
instead  of  resuming  the  custody  of  the  property 
by  replevin  or  recovering  damages  in  trover  for 
its  conversion.  The  contract  being  single  there 
was  a  breach  of  the  whole  agreement  giving  rise 
to  but  one  cause  of  action  for  the  price.  Having 
proceeded  on  the  plan  of  recovering  the  sum 
stipulated  to  be  paid  under  the  contract  for  the 
sale  of  the  property,  the  judgment  rendered  in 
that  action  is  conclusive  upon  both  parties,  not 
only  for  what  was  actually  litigated,  but  as  to 
every  other  matter  which  the  parties  might  have 
litigated  and  settled  as  incident  to  and  neces- 
sarily connected  with  the  subject-matter  of  the 
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litigation.  White  v.  Ladd,  41  Ore.  324,  68  Pac. 
739,  93  Am.  St.  Rep.  732 ;  Colgan  v.  Farmers^  and 
Mechanics'  Bank,  69  Ore.  357,  138  Pac.  1070. 
Having  a  grievance  against  his  adversary,  a 
party  cannot  submit  him  to  the  slow  torture  of 
multiplied  litigation,  when  the  whole  matter 
can  be  settled  in  one  action  or  suit.  In  other 
words,  possessing  but  a  single  cause  of  action, 
he  may  not  split  it  up  to  be  used  as  materials 
for  several  actions.  Indiana  B,  &  W.  Ry,  v. 
Koons,  105  Ind.  507,  5  N.  E.  549 ;  Wilson  v.  Buell, 
117  Ind.  315,  20  N.  E.  231 ;  Willoughy  v.  Atkin- 
son Furniture  Co,,  96  Me.  372,  52  Atl.  756;  Mai 
lory  V.  Dawson,  etc.  Co.,  32  Tex.  Civ.  App.  294, 
74  S.  W.  593. 

"In  short,  the  prosecution  of  the  action  for 
the  purchase  price  of  part  of  the  property  was 
an  irrevocable  election  to  proceed  upon  the  pos- 
tulate that  the  title  to  the  property  had  passed 
to  the  purchaser  named  in  the  contract.  Having 
entered  upon  that  course,  the  plaintiff  was 
bound  to  pursue  it  consistently  to  the  end.  He 
cannot  shift  his  position  and  afterwards  under- 
take to  recover  in  specie  the  property  which  was 
the  subject  of  the  contract.  It  having  been  pos- 
sible to  sue  for  the  whole  purchase  price,  it  was 
his  duty  to  have  done  so,  if  he  chose  to  take  that 
remedy  at  all,  and  he  must  be  held  to  have  ac- 
cepted the  results  of  that  judgment  as  a  deter- 
mination of  all  his  rights  under  the  contract. 
The  facts  recited  appeared  without  dispute  from 
the  pleadings  and  evidence  offered  at  the  trial, 
and  it  was  the  duty  of  the  court  to  sustain  the 
motion  made  by  the  defendant  for  a  verdict  in 
his  favor  at  the  close  of  all  the  evidence,  for, 
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under  the  authorities  cited,  the  action  of  the 
plaintiff  in  suing  for  the  price,  even  of  a  part 
of  the  property,  was  a  waiver  of  the  title,  which, 
having  passed  from  him,  he  cannot  recover  pos- 
session of  the  chattels  involved.  Many  other 
errors  are  assigned  which,  in  the  view  we  have 
taken  of  the  case,  are  unnecessary  to  be  consid- 
ered.    The  judgment  is  reversed." 

It  can  be  seen  that  the  petition  to  revise  in  this 
court  on  page  15  of  the  printed  record,  prays  certain 
relief  based  upon  certain  statements  included  in 
paragraphs  one  and  two  of  the  prayer  of  the  said 
petition.  Said  paragraphs  one  and  two,  purporting 
to  set  forth  facts  found  by  the  special  master  and 
the  court  below,  we  submit  are  argumentative  de- 
ductions from  the  findings  of  fact.  The  alleged  facts 
in  said  paragraphs  one  and  two  on  page  15  in  the 
prayer  of  the  petition  cannot  be  seen  in  the  findings 
of  the  referee  or  master.  Moreover,  in  the  answer 
of  the  trustees  to  the  petition  in  this  court  these 
paragraphs  one  and  two  are  specifically  denied. 

No  error  can  possibly  be  claimed  by  the  petitioner, 
other  than  that  the  order  of  the  court  below  was 
erroneous  in  matter  of  law.  Such  error  is  predi- 
cated upon  the  said  alleged  facts  in  said  paragraphs 
one  and  two  of  the  petition  herein,  which  para- 
graphs, as  we  have  before  indicated,  are  conclusions 
of  the  petitioner,  rather  than  findings  by  the  master 
or  the  court  below.  In  short,  we  submit  that  the 
petitioner  is  attempting  to  present  to  this  court  by 
a  petition  to  revise  an  assumed  condition  of  facts  set 
forth  in  the  prayer  of  said  petition. 
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As  to  paragraph  one  on  page  15,  we  are  unable 
to  discover  this  paragraph  in  the  findings  of  the  ref- 
eree. The  referee  says,  on  page  7 :  "These  negotia- 
tions had  progressed  far  enough,  as  I  believe,  to  in- 
duce the  officers  of  the  bankrupt  generally  to  believe 
that  the  bank  intended  to  and  would  in  a  very  short 
time  supply  it  with  one  hundred  thousand  dollars, 
or  so  much  thereof  as  was  necessary  to  discharge  its 
current  merchandise  obligations.  Indeed,  I  believe 
some  of  the  money  had  already  been  advanced  for 
this  purpose."  Which  is  far  from  being  the  situa- 
tion described  by  the  petitioner  herein,  to-wit,  that 
the  Howard  D.  Thomas  Company  had  been  induced 
by  misstatements  made  "as"  of  his  own  knowledge 
by  the  president  of  the  bankrupt  concern,  which  al- 
legation is  an  allegation  of  fraud. 

The  facts  further  are  shown  that  the  petitioner 
was  notified  of  conditions  by  Gevurtz,  sent  a  man  to 
Portland,  learned  of  the  impending  bankruptcy,  re- 
ceived back  all  the  rugs  there  were,  and  now  holds 
the  same. 

Also  in  the  original  petition,  paragraph  six,  on 
page  four  of  the  printed  record,  it  is  alleged,  that  the 
"claim  in  bankruptcy  was  filed  without  knowledge 
at  said  time  of  the  falsity  of  the  representations  here- 
inbefore referred  to."  We  submit,  the  findings  of 
fact,  beyond  which  we  cannot  possibly  go,  are  that 
there  was  no  fraud,  and  that  the  claim  was  filed  with 
full  knowledge  of  the  facts,  and  with  full  knowledge 
of  the  so-called  falsity  of  the  representations. 


Page  Eighteen — 

With  regard  to  paragraph  two  on  page  15  of  the 
printed  record,  in  the  prayer  of  the  Petition  to  Ke- 
vise,  there  is  clearly  another  erroneous  assumption 
of  fact,  to-wit,  the  said  paragraph  sets  forth  that  '^in- 
asmuch as  the  so-called  election  was  not  made  with 
full  knowledge  of  fact."  This  has  been  heretofore 
referred  to,  and  must  have  been  an  oversight  on  the 
part  of  the  petitioner,  because  the  findings  are  that 
the  petitioner's  representative  came  to  Portland, 
talked  with  Gevurtz,  learned  the  situation,  took  back 
the  rugs,  and  kept  them,  as  above  stated.  Kespond- 
ents  emphasize  this,  as  this  is  one  of  the  main  claims 
of  the  petitioner. 

Petitioner  bases  its  right  to  rescind  upon  the  fact 
that  the  claim  was  filed  in  ignorance  of  the  facts; 
yet  the  only  fact  that  the  court  can  possibly  consider, 
if  the  court  can  consider  any  facts,  are  the  facts  in 
the  report  of  the  special  master,  to  the  effect  that  the 
petitioner  had  knowledge  when  he  filed  his  bank- 
ruptcy claim.  To  demonstrate  this,  I.  Gevurtz  & 
Sons'  bankruptcy  petition  was  not  filed  and  they  had 
not  been  adjudicated  bankrupt  when  the  petitioner's 
representative  came  to  Portland  and  took  back  his 
rugs  and  had  his  talk  with  Gevurtz,  when  Gevurtz 
told  him  he  was  going  into  bankruptcy.  Therefore, 
the  petitioner  kneAv  before  it  filed  its  claim  in  bank- 
ruptcy all  the  facts. 

Therefore,  instead  of  the  election  having  been 
made  without  full  knowledge  of  the  facts,  on  the  con- 
trary, before  this  court  on  the  Petition  to  Eevise,  the 
election  was  made  with  full  knowledge  of  the  facts. 
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The  referee  says,  "Knowing  all  these  circumstances 
and  being  bound  to  take  them  into  consideration,  it 
does  not  seem  to  me  that  they  were  not  advised  of  the 
alleged  false  representations  of  Gevurtz  at  the  time 
they  filed  their  claim  before  the  referee,  and  that  in 
so  doing  they  elected  between  their  remedies  and 
asked  to  become  a  creditor." 

The  petitioner  likewise  complains  that  Thomas 
&  Company  were  cheated,  and  this  is  a  prominent 
feature  in  its  argument.  Yet  this  is  not  so  and  is  not 
substantiated.  If  the  evidence  and  exhibits  were  at 
hand  no  such  claim  would  be  made  by  petitioner ;  but 
even  on  the  incomplete  record  before  this  court  it 
can  be  seen  that  Thomas  &  Company  were  not 
cheated.  The  petitioner  complains  that  the  attitude 
of  the  court  below  was  that  of  the  bankrupt  as 
against  a  creditor,  and  in  so  complaining  overlooks 
the  fact  that  the  trustees  represent  all  the  creditors, 
and  that  this  is  not  a  controversy  between  the  bank- 
rupt and  Thomas  &  Company,  but  is  a  controversy 
between  Thomas  &  Company  and  the  other  creditors 
who  are  represented  by  the  trustees.  That  this  is 
not  a  controversy  between  the  bankrupt  and  Thomas 
&  Company  is  shown  by  the  fact  that  Thomas  &  Com- 
pany and  the  bankrupt  are  represented  by  the  same 
counsel  (Printed  Eecord,  page  28).  If  there  was  a 
controversy  between  the  bankrupt  and  Thomas  & 
Company  they  could  not  be  represented  by  the  same 
counsel.  And  in  view  of  the  findings  of  the  referee 
to  the  contrary,  the  petitioner's  declaration  that  it 
has  been  cheated  seems  to  be  immaterial. 
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The  respondents  submit  that  this  controversy 
cannot  be  heard  in  the  Appellate  Court  on  a  Petition 
to  Eevise,  and  in  any  event  there  is  nothing  that  this 
Honorable  Court  can  or  should  revise  or  superin- 
tend, as  shown  by  the  record  herein. 

Eespectfully  submitted, 

Sanderson  Eeed, 
C.  A.  Bell^ 
Solicitors  for  Respondents. 
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Names  and  Addresses  of  Attorneys  of  Record. 

GEO.  P.  SHELTON,  Esq.,  of  Butte,  Montana, 
FEED  J.  FURMAN,  Esq.,  of  Butte,  Montana. 
A.  J.  VERHEYEN,  Esq.,  of  Butte,  Montana, 

Attorneys  for  Defendants  and  Plaintiffs  in  Er- 
ror. 

BURTON  K.  WHEELER,  Esq.,  of  Butte,  Montana, 
HOMER  G.  MURPHY,  Esq.,  of  Helena,  Montana, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

[Transcript  on  Removal.} 

In  the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Montana. 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  AND  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpora- 
tion, J.  E.  WOOD  and  M.  J.  CHAPPEL, 

Defendants. 

BE  IT  REMEMBERED  that  on  the  31st  day  of 
March,  1913,  there  was  filed  in  the  above-entitled 
court  a  Transcript  on  Removal  from  the  District 
Court  of  the  Second  Judicial  District  of  the  State  of 


2       Chicago,  Milwaukee  dc  St,  Paul  By.  Co,  et  al, 

Montana,  in  and  for  the  County  of  Silver  Bow,  which 
said  Transcript  on  Removal  contains  an  Amended 
Complaint  in  the  words  and  figures  following,  to  wit : 

[1*] 

In  the  District  Court  of  the  Second  Judicial  District 
of  the  State  of  Montana^  in  and  for  the  County  of 
Silver  Bow, 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 

of  DAVID  CLEMENT,  Jr.,  Deceased, 
^  Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  AND  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpora- 
tion, J.  E.  WOOD  and  M.  J.  CHAPPEL, 

Defendants. 

Amended  Complaint. 

Comes  now  the  plaintiff  above  named  and  files  this 
his  amended  complaint  and  for  cause  of  action 
against  the  above-named  defendants  complains  and 
alleges,  as  follows: 

I. 

That  David  Clement,  Jr.,  died  on  the  5th  day  of 
November,  1912. 

II. 

That  by  an  order  and  judgment  duly  given  and 
made  by  the  above-entitled  Court  on  the  23id  day  of 
November,  1913,  plaintiff  was  appointed  administra- 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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tor  of  the  estate  of  David  Clement,  Jr.,  that  he,  the 
plaintiff,  immediately  on  the  23d  day  of  November, 
1912,  qualified  as  such  administrator  and  is  now  the 
duly  appointed,  acting  and  qualified  administrator 
of  the  estate  of  David  Clement,  Jr.,  deceased. 

III. 

That  the  defendant  the  Chicago,  Milwaukee  and  St. 
Paul  Eailway  Company  is  a  corporation,  duly  or- 
ganized and  existing  and  doing  business  in  the  State 
of  Montana.     [2] 

IV. 

That  the  defendant,  Chicago,  Milwaukee  and 
Puget  Sound  Railway  Company,  at  all  times  herein 
mentioned  was  a  corporation  organized  and  existing 
and  was  at  such  times  the  owner  and  operator  of  a 
certain  railroad  system  comprising  of  tracks,  rolling 
stock  and  other  appurtenances,  said  railroad  system 
running  through  and  across  the  county  of  Silver  Bow 
and  the  city  of  Butte,  and  particularly  across  that 
certain  public  street  in  the  city  of  Butte  known  as 
Montana  Street,  said  crossing  being  near  the  junc- 
tion of  Greewood  Street  with  the  said  Montana 
Street.  That  said  street  at  said  crossing  is  in  a 
thickly  populated  portion  of  said  city  and  county  and 
at  all  times  many  people  travel  upon  the  same,  all  of 
which  was  known  to  the  defendants. 

V. 

That  on  the  5th  day  of  November,  1912,  David 
Clement,  Jr.,  was  a  boy  of  about  the  age  of  fifteen 
years;  that  on  the  said  day  J.  E.  Woods  was  an  engi- 
neer in  the  employ  of  the  defendant  Chicago,  Mil- 
waukee and  Puget  Sound  Railway  Company  and  a 
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servant  of  said  company,  driving  a  steam  locomotive, 
being  operated  by  the  said  company  on  one  of  its 
tracks  at  the  time  of  the  accident  hereinafter  men- 
tioned ;  that  M.  J.  Chappel  was  in  the  employ  of  the 
defendant  Chicago,  Milwaukee  and  Puget  Sound 
Railway  Company  as  foreman  of  an  engine  crew,  and 
at  the  time  of  the  accident  hereinafter  referred  to 
was  riding  upon  the  engine  operated  by  the  said  de- 
fendant Woods  and  directed  the  movement  of  said 
engine. 

VI. 
That  on  the  morning  of  the  5th  day  of  November, 
1912,  at  about  the  hour  of  four  o'clock,  the  said 
David  Clement,  Jr.,  was  driving  a  pair  of  horses  and 
riding  in  an  enclosed  milk-wagon,  [3]  which  was 
being  drawn  by  said  horses,  going  in  a  northerly  di- 
rection on  Montana  Street,  a  public  street  in  the  in- 
corporated city  of  Butte,  Montana,  toward  and  near 
the  intersection  of  the  defendant  Chicago,  Milwaukee 
and  Puget  Sound  Railway  Company's  tracks  and 
said  Montana  Street  (said  crossing  being  near  Green- 
wood Street  in  said  city),  and  was  not  observant  of 
the  approach  of  a  train  which  w^as  running  along 
said  track  in  a  westerly  direction — the  engine  being 
under  the  control  of  the  said  J.  E.  Woods  and  the 
said  Chappel  and  being  used  at  the  time  for  switch- 
ing purposes  in  the  yards  of  the  said  Chicago,  Mil- 
waukee and  Puget  Sound  Railway  Company;  that 
the  said  David  Clement,  Jr.,  was  coming  directly 
within  the  way  of  the  said  approaching  train; 
that  the  said  engineer  and  the  said  Chappel  did  see 
the  said  David  Clement,  Jr.,  or  by  the  exercise  of 
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ordinary  care  could  have  seen  him,  coming  directly 
within  the  path  of  the  said  engine,  and  did  see  or  by 
the  exercise  of  reasonable  care  on  their  part,  could 
have  seen,  that  the  said  boy  was  in  danger  of  being 
struck  by  the  said  engine,  and  that  the  boy  was  un- 
observant of  the  approach  of  said  engine;  that  the 
defendants  then,  after  so  seeing  the  boy  in  danger, 
negligently  and  carelessly  drove  said  engine  against 
the  vehicle  in  which  the  said  David  Clement,  Jr., 
then  and  there  was,  without  giving  him  any  warn- 
ing of  the  approach  of  said  train  and  without  lower- 
ing the  gates  which  were  at  the  said  crossing,  and 
by  reason  of  the  negligent  management  and  opera- 
tion of  said  engine,  the  said  Clement  boy  was 
dragged  by  the  same  over  and  along  the  ground  and 
over  and  along  the  railroad  track  for  a  great  dis- 
tance, and  was  drawn  and  dragged  under  the  wheels 
of  said  engine,  and  the  same  was  then  and  there  run 
and  driven  over  him,  whereby  he  was  crushed, 
maimed  and  injured,  from  which  injuries  he  there- 
after died.     [4] 

VII. 

That  at  all  times  specified  herein  the  above-men- 
tioned Chappel  and  the  above-mentioned  Wood 
were  acting  within  the  course  of  their  employment. 

VIII. 

That  the  said  David  Clement,  Jr.,  was  a  strong 
and  able-bodied  lad  of  fifteen  years  of  age,  of  good 
capacity  for  and  disposition  to  work,  and  would 
have  earned  much  money  after  he  became  twenty- 
one  years  of  age  and  would  have  enjoyed  a  long  and 
happy  life. 
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That  the  said  David  Clement,  Jr.,  lived  an  appre- 
ciable length  of  time  after  the  accident. 

IX. 

That  on  or  about  the  24th  day  of  December,  1912, 
the  defendant  Chicago,  Milwaukee  and  Puget  Sound 
Railway  Company,  a  corporation,  sold,  transferred, 
set  over  and  assigned  and  conveyed  all  of  its  rail- 
road and  property  in  the  State  of  Montana  and  else- 
where to  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  a  corporation;  that  in  and  by  the 
terms  of  the  said  sale  and  transfer  of  the  said  prop- 
erty aforesaid  from  the  Chicago,  Milwaukee  and 
Puget  Sound  Railway  Company  to  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company,  a  corpora- 
tion, the  said  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  a  corporation,  assumed  all  of  the 
debts  and  obligations  of  every  kind  and  character  of 
the  said  Chicago,  Milwaukee  and  Puget  Sound  Rail- 
way Company,  and  entered  upon  the  operation  and 
management  of  the  said  railroad  business  formerly 
conducted  by  the  Chicago,  Milwaukee  and  Puget 
Sound  Railway  Company. 

X. 

That  by  the  acts  of  negligence  on  the  part  of  the 
above-named  defendants  hereinbefore  set  out,  the 
said  David  Clement,  Jr.,  was  [5]  damaged  by  the 
defendants  in  the  sum  of  Twenty-five  Thousand 
($25,000)  Dollars;  that  between  the  time  when  the 
injury  was  inflicted  upon  him  and  the  death  of  the 
said  David  Clement,  Jr.,  he  had  a  cause  of  action 
against  the  defendants  for  said  injuries;  that  the 
cause  of  action  has  survived  to  this  administrator  of 
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his  estate  and  is  now  prosecuted. 

WHEREFORE,  plaintife  demands  judgment 
against  defendants  for  the  sum  of  Twenty-five  Thou- 
sand ($25,000)  Dollars,  and  for  costs  of  suit. 

B.  K.  WHEELER, 

Attorney  for  Plaintiff. 
State  of  Montana, 

County  of  Silver  Bow, — ^ss. 

David  Clement,  as  administrator  of  the  estate  of 
David  Clement,  Jr.,  deceased,  being  first  duly  sworn, 
on  oath  deposes  and  says:  That  he  is  the  party 
named  as  plaintiff  in  the  above  and  foregoing  com- 
plaint; that  he  has  read  the  said  complaint  and 
knows  the  contents  thereof,  and  that  the  matters  and 
things  therein  stated  are  true  of  his  own  knowledge 
except  those  matters  and  things  therein  stated  on  in- 
formation and  belief,  and  as  to  those  he  believes  them 

to  be  true. 

DAVID  CLEMENT. 

Subscribed  and  sworn  to  before  me  this day 

of  February,  1913. 

[Notarial  Seal]  B.  K.  WHEELER, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Butte,  Montana, 

My  commission  expires  February  15th,  1915. 

Service  of:  the  above  and  copy  rec'd  Feb.  13,  1913. 

GEO.  F.  SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN. 

Filed  Feb.  13,  1913.    John  J.  Foley,  Clerk. 

Filed  Mar.   31,  1913.    Geo.   W.   Sproule,   Clerk. 
[6] 
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That  said  Transcript  on  Eemoval  filed  herein  on 
the  said  31st  day  of  March,  1913,  contains  a  Separate 
Demurrer  of  defendant  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company,  in  the  words  and  figures 
following,  to  wit :     [7] 

In  the  District  Court  of  the  Second  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Silver  Bow. 

No.  A— 4790. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY  COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  AND  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpora- 
tion, J.  E.  WOODS  and  M.  J.  CHAPPEL, 

Defendants. 

Separate  Demurrer  of  Defendant  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company,  a  Cor- 
poration. 

Comes  now  the  above-named  defendant  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  a  corpo- 
ration, and  demurs  to  the  amended  complaint  of  the 
plaintiff  on  file  herein;  and,  for  cause  of  demurrer, 
alleges :  That  said  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor 
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of  the  plaintiff  and  against  this  demurring  defend- 
ant. 

GEORGE  F.  SHELTON, 

FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 

Attorneys  for  Demurring  Defendant. 

Service  of  the  above  and  foregoing  Demurrer  is 

hereby  acknowledged,  and  copy  thereof  received,  this 

4th  day  of  March,  1913. 

B.  K.  WHEELER, 

Attorney  for  Plaintiff. 
Filed  Mar.  4,  1913.     John  J.  Foley,  Clerk. 

Filed  Mar.  31, 1913.    Geo.  W.  Sproule,  Clerk.    [8] 


That  said  Transcript  on  Removal  filed  herein  on 
the  31st  day  of  March,  1913,  contains  a  Separate  De- 
murrer of  the  defendant  M.  J.  Chappel,  in  the  words 
and  figures  following,  to  wit:     [9] 

In  the  District  Court  of  the  Second  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Silver  Botv. 

No.  A— 4799. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 
vs. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY  COMPANY,  a  Corporation, 
CHICAGO,  MILWAUKEE  AND  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpora- 
tion, J.  E.  WOODS  and  M.  J.  CHAPPEL, 

Defendants. 
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Separate  Demurrer  of  Defendant  M.  J.  Chappel. 

Now  comes  the  above-named  defendant  M.  J.  Chap- 
pel,  and  demurs  to  the  amended  complaint  of  the 
plaintiff  on  file  herein,  and  for  cause  of  demurrer, 
alleges :  That  said  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff  and  against  this  demurring  de- 
fendant. 

GEORGE  F.  SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 
Attorneys  for  Demurring  Defendant. 

Service  of  the  above  and  foregoing  demurrer  is 
hereby  acknowledged,  and  copy  thereof  received,  this 
4th  day  of  March,  1913. 

B.  K.  WHEELER, 
Attorney  for  Plaintiff. 
Filed  Mar.  4, 1913.    John  J.  Foley,  Clerk. 

Filed  Mar.   31,   1913.     Geo.   W.   Sproule,   Clerk. 
[10] 
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That  said  Transcript  on  Removal  filed  herein  on 
the  31st  day  of  March,  1913,  contains  a  Separate  De- 
murrer of  the  defendant  J.  E.  Woods,  in  the  words 
and  figures  following,  to  wit:     [11] 

In  the  District  Court  of  the  Second  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Silver  Bow. 

No.  A— 4799. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY  COMPANY,  a  Corporation , 
CHICAGO,  MILWAUKEE  AND  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpora- 
tion, J.  E.  WOODS  and  M.  J.  CHAPPEL, 

Defendants. 

Separate  Demurrer  of  Defendant  J.  E.  Woods. 

Now  comes  the  above-named  defendant  J.  E. 
Woods,  and  demurs  to  the  amended  complaint  of  the 
plaintiff  on  file  herein;  and  alleges  that  the  said 
amended  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said  defendant 
and  in  favor  of  the  plaintiff, 

GEORGE  F.  SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 
Attorneys  for  Demurring  Defendant. 

Service  of  the  above  and  foregoing  demurrer  is 
hereby    acknowledge,    and    copy    thereof    received, 
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this  6th  day  of  March,  1913. 

B.  K.  WHEELER, 
Attorney  for  Plaintiff. 
Filed  Mar.  6,  1913.     John  J.  Foley,  Clerk. 

Filed  Mar.   31,   1913.     Geo.  W.   Sproule,   Clerk. 
[12] 


[Order  Overruling  Demurrers,  etc.] 

Thereafter,  on  May  14,  1913,  order  overruling  de- 
murrers was  duly  made  and  entered  herein,  in  the 
words  and  figures  following,  to  wit : 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

No.  124. 

DAVID  CLEMENT,  Adm. 

vs. 
CHICAGO,   MILWAUKEE   &  PUGET   SOUND 
RY.  CO.  et  al. 

By  consent  of  counsel,  demurrers  overruled  and 
defendants  granted  20  days  to  file  answer. 

Attest :  A  true  copy  of  minute  entry.  May  14,  1913. 
[Seal]  GEO.  W.  SPROULE, 

Clerk. 
By  Harry  H.  Walker, 
Deputy  Clerk.     [13] 
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That  thereafter,  on  the  3d  day  of  June,  1913,  an 
Answer  to  the  Amended  Complaint  was  duly  filed 
herein,  in  the  words  and  figures  following,  to  mt : 
[14] 

In  the  District  Court  of  the  United  States^  for  the 

District  of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY  COMANY,  a  Corporation, 
CHICAGO,  MILWAUKEE  AND  PUGET 
SOUND  EAILWAY  COMPANY,  a  Corpor- 
ation, J.  E.  WOODS,  and  M.  I.  CHAPPEL, 

Defendants. 

Answer  to  Amended  Complaint. 

Now  come  the  defendants  above  named;  and,  for 
their  answer  to  the  amended  complaint  of  the  plain- 
tiff on  file  herein,  admit,  deny,  and  allege : 

I. 

Admit  the  allegations  of  the  said  amended  com- 
plaint contained  in  paragraphs  I,  II,  III,  V,  VII, 
and  IX. 

II. 

Deny  the  allegations  contained  in  the  last  sentence 
of  paragraph  numbered  IV  of  said  amended  com- 
plaint. 
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Admit  each  and  every  other  allegation  contained 
in  said  paragraph  numbered  IV  of  said  amended 
complaint. 

III. 

As  to  the  allegations  of  paragraph  numbered  VI 
of  said  amended  complaint,  defendants  admit  that 
on  the  5th  day  of  November,  1912,  at  about  four 
o'clock  in  the  morning,  David  Clement,  Jr.,  was  driv- 
ing a  pair  of  horses  attached  to  an  enclosed  milk- 
wagon,  going  in  a  northerly  direction  on  [15] 
Montana  Street,  a  public  thoroughfare  in  Butte,  to- 
ward and  near  the  intersection  of  the  defendant  com- 
pany's railway  tracks  and  Montana  Street. 

Admit  that  J.  E.  Woods  was  engineer,  and  M.  I. 
Chappel  was  foreman  of  the  switching  crew. 

Admit  that  the  gates  were  not  lowered  at  that  time 
and  place ;  and  admit  that  David  Clement  was  at  that 
time  and  place  killed  in  a  collision. 

Deny  each  and  every  other  allegation  in  the  said 
paragraph  numbered  VI  contained. 

IV. 

Deny  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  contained  in  para- 
graph numbered  VIII  of  said  amended  complaint. 

V. 

Deny  each  and  every  other  allegation  in  the  said 
amended  complaint  contained,  not  hereinbefore  spe- 
cifically admitted  or  denied. 

WHEREFORE,  having  fully  answered,  defend- 
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ants  pray  to  be  hence  dismissed,  with  their  costs  iti 

this  behalf  expended. 

GEORGE  P.  SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 
Attorneys  for  Defendants.     [16] 

State  of  Montana, 

County  of  Silver  Bow, — ss. 

Fred  J.  Furman,  being  first  duly  sworn  according 
to  law,  deposes  and  says :  That  he  is  one  of  the  attor- 
neys for  the  above-named  defendants,  and  makes  this 
affidavit  of  verification  on  behalf  of  said  defendants 
for  the  reason  that  none  of  the  said  defendants  or  the 
officers  of  said  corporation  defendants  above  named 
are  at  this  time  present  in  the  County  of  Silver  Bow, 
State  of  Montana  (where  affiant  resides),  and  there- 
fore cannot  make  said  affidavit  on  behalf  of  said  de- 
fendants, or  any  of  them.  That  affiant  has  read  the 
above  and  foregoing  Answer,  and  knows  the  contents 
thereof;  and  that  the  same  is  true  according  to  the 
best  knowledge,  information,  and  belief  of  affiant. 

FRED  J.  FURMAN. 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
June,  1913. 

[Seal]  A.  J.  VERHEYEN, 

Notary  Public  for  the  State  of  Montana,  Residing  at 
Butte,  Montana. 

My  Commission  expires  Jan.  23,  1915. 

Service  of  the  above  and  foregoing  answer  is  here- 
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by  acknowledged,  and  copy  thereof  received,  this  3d 
day  of  June,  1913. 

B.  K.  WHEELER, 

Attorney  for  Plaintiff. 
Piled  June  3, 1913.     Geo.  W.  Sproule,  Clerk.    [17] 


And  thereafter,  on  the  22d  day  of  May,  1914,  the 
Verdict  of  the  jury  was  duly  filed  and  entered  herein, 
in  the  words  and  figures  following,  to  wit :     [18] 

In  the  District  Court  of  the  United  States,  District 

of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 
vs. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
EAILWAY  COMPANY,  a  Corporation, 
CHICAGO,  MILWAUKEE  &  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpor- 
ation, J.  E.  WOODS,  and  M.  I.  CHAPPEL, 

Defendants. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  our 
verdict  in  favor  of  David  Clement,  as  administrator 
of  the  Estate  of  David  Clement,  Jr.,  deceased,  and 
against  the  defendants,  and  we  assess  the  damages  of 
the  plaintiff  at  the  sum  of  $7,500.00,  Seven  Thousand 
and  Five  Hundred  Dollars. 

PARKER  RAND, 

Foreman. 
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Filed  May  22,   1914.     Geo.  W.   Sproule,   Clerk. 
[19] 


And  thereafter,  on  the  28th  day  of  May,  1914,  a 
Judgment  was  duly  rendered  and  entered  herein,  in 
the  words  and  figures  following,  to  wit :     [20] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 
vs. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY  COMPANY,  a  Corporation, 
CHICAGO,  MILWAUKEE  &  PUGET 
SOUND  RAILWAY  COMPANY,  a  Corpor- 
ation, J.  E.  WOODS,  and  M.  I.  CHAPPEL, 

Defendants. 

Judgment. 
BE  IT  REMEMBERED  that  on  the  20th  day  of 
May,  A.  D.  1914,  at  the  courtroom  at  Butte,  Montana, 
in  the  above-entitled  district,  the  above-entitled  cause 
came  on  for  hearing  and  trial.  Burton  K.  Wheeler 
and  Homer  G.  Murphy  representing  the  plaintiff, 
and  Geo.  F.  Shelton,  Fred  J.  Furman  and  A.  J.  Ver- 
heyen  representing  the  defendant;  a  jury  of  twelve 
good  and  lawful  men  was  regularly  impaneled  and 
sworn  to  try  the  cause ;  evidence  was  introduced  from 
sworn  witnesses  on  behalf  of  the  plaintiff  and  evi- 
dence was  introduced  from  sworn  witnesses  on  be- 
half of  the  defendant;  counsel  for  the  respective  par- 
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ties  argued  the  cause  to  the  jury;  the  court  thereupon 
delivered  to  the  jury  its  charge  and  instructions  and 
thereupon  the  jury  retired  to  consider  of  their  ver- 
dict and  subsequently  on  the  22d  day  of  May,  A.  D. 
1914,  returned  into  court  v^dth  their  verdict  in  words 
and  figures  as  follows : 

(After  Title  of  Court  and  Cause.) 

We,  the  jury  in  the  above-entitled  cause,  find  our 
verdict  in  favor  of  David  Clement,  as  Administrator 
of  the  Estate  of  David  Clement,  Jr.,  deceased,  and 
against  the  defendants,  and  we  assess  the  damages  of 
the  plaintiff  at  the  sum  of  $7,500.00^  [21]  Seven 
Thousand  and  Five  Hundred  Dollars. 

PARKER  RAND, 

Foreman. 

And  thereupon  and  by  virtue  of  the  premises,  it  is 
ORDERED,  ADJUDGED  and  DECREED  that 
David  Clement,  as  administrator  of  the  estate  of 
David  Clement,  Jr.,  deceased,  have  and  recover  of 
and  from  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  a  corporation;  the  Chicago,  Milwau- 
kee and  Puget  Sound  Railway  Company,  a  corpora- 
tion ;  J.  E.  Woods  and  M.  L  Chappel,  the  sum  of 
Seven  Thousand  Five  Hundred  Dollars  ($7,500.00), 
together  with  costs  taxed  at  the  sum  of  One  Hundred 
Sixty-four  10/100  Dollars,  and  also  interest  on  both 
of  said  amounts  at  the  rate  of  eight  per  cent  per 
annum  from  date  hereof  until  paid,  and  that  he  have 
execution  therefor. 
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Judgment   rendered   and   entered  this  28  day  of 
Mav,  A.  D.  1914. 

GEO.  W.  SPROULE, 
Clerk.     [22] 


Thereafter,  on  the  19th  day  of  June,  1914,  Peti- 
tion for  a  New  Trial  was  duly  filed  herein,  in  the 
words  and  figures  following,  to  wit:     [23] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Es- 
tate of  DAVID  CLEMENT,  Jr.,  Deceased. 

Plaintife, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  &  PUGET  SOUND 
RAILWAY  COMPANY,  a  Corporation,  J. 
E.  WOODS  and  M.  J.  CHAPPELL. 

Defendants. 

Petition  for  a  New  Trial 

Now  come  the  above-named  defendants,  and  peti- 
tion the  Court  for  a  new  trial  of  said  cause  for  the 
following  causes  materially  affecting  the  substantial 
rights  of  the  losing  parties  in  said  cause,  to  wit : 

1.  Excessive  damages  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice. 

2.  Insufficiency  of  the  evidence  to  justify  the 
verdict. 
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3.     Errors  in  law  occurring  at  the  trial. 

And,  as  a  specification  of  the  particular  errors  of 
law  occurring  at  the  trial  and  relied  upon  by  peti- 
tioners, they  offer  the  following,  to  wit : 

1.  The  Court  erred  in  refusing  to  grant  the  mo- 
tion of  the  defendants  for  the  Court  to  instruct  the 
jury  to  find  a  verdict  for  the  defendants  upon  the 
close  of  all  the  testimony  in  the  cause.     [24] 

And,  as  a  specification  of  the  particulars  wherein 
the  evidence  is  claimed  to  be  insufficient  to  support 
the  verdict,  petitioners  set  forth  and  aver  the  fol- 
lowing, to  wit : 

1.  The  plaintiff,  in  order  to  recover  in  this  ac- 
tion, under  the  pleadings,  must  have  established  by 
the  testimony  in  the  case  that  the  deceased,  David 
Clement,  Jr.,  survived  an  appreciable  length  of  time 
after  having  been  hit,  and  that  death  was  not  in- 
stantaneous; and  there  was  no  evidence  whatever 
introduced  at  the  trial  of  the  cause  that  the  plain- 
tiff did  survive  any  appreciable  time,  but,  on  the 
contrary,  the  evidence  is  uncontradicted  that  death 
was  instantaneous. 

2.  In  order  for  the  plaintiff  to  recover  in  this 
action,  it  was  necessary  for  him  to  establish  by  the 
testimony  in  the  case  that  the  accident  was  caused 
by  the  negligence  of  the  defendants,  and  the  plain- 
tiff's intestate,  David  Clement,  Jr.,  was  not  guilty 
of  concurrent  negligence  which  resulted  in  the  acci- 
dent and  his  death ;  and  the  uncontradicted  testi- 
mony in  the  case  is  that  said  David  Clement,  Jr., 
was  guilty  of  concurrent  negligence  which  directly 
caused  the  accident  and  resulted  in  his  death. 
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This  petition  will  be  made  upon  the  files  and  rec- 
ords in  this  case ;  and  upon  the  minutes  of  the  Court, 
including  the  clerk's  minutes  and  any  notes  or 
memoranda  which  may  have  been  kept  by  the  judge 
during  the  trial;  and  also  upon  the  reporter's  tran- 
script of  his  shorthand  notes ;  and  also  upon  the  bill 
of  exceptions  prepared  and  served  and  to  be  here- 
after settled,  allowed,  and  filed  in  this  cause. 
Dated  June  19,  1914. 

SHELTON  &  FURMAN, 
A.  J.  VERHEYEN, 
Attorneys  for  Defendants.     [25] 
Service  of  the  above  and  foregoing  Petition  for 
a  New  Trial  is  hereby  accepted,   and  copy  thereof 
received,  this  19th  day  of  June,  A.  D.  1914. 

B.  K.  WHEELER, 
H.  G.  MURPHY, 
Attorneys  for  Plaintiff. 

I  hereby  certify  that  in  my  opinion  the  within  and 
foregoing  petition  for  a  new  trial  is  well  founded 
in  point  of  law. 

GEORGE  F.  SHELTON, 
Of  Counsel  for  Defendants. 

Filed  June  19,  1914.  Geo.  W.  Sproule,  Clerk. 
[26] 
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That  on  the  5th  day  of  December,  1914,  the  Memo. 
Opinion  and  Order  of  the  Court  Denying  Motion  for 
New  Trial  was  duly  filed  herein,  in  the  words  and 
figures  following,  to  wit:     [27] 

[Memorandum  Opinion  on  Petition  for  a  New 

Trial.] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

No.  124. 

DAVID  CLEMENT,  Adm., 

Plaintiff, 
vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RY.  CO. 
et  al.. 

Defendants. 

Defendant  moves  for  a  new  trial  principally  upon 
the  ground  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  in  that  plaintiff  did  not  sustain  the 
burden  to  establish  that  his  intestate  lived  an  ap- 
preciable time  after  the  latter 's  injuries  due  to 
defendant's  negligence. 

From  the  most  favorable  and  reasonable  aspect 
that  the  evidence  presented  to  the  jury  it  appears 
the  deceased  in  a  loaded  and  enclosed  milk-wagon 
having  a  glass  front  and  side  doors,  drove  at  a  slow 
trot  or  about  five  miles  per  hour  along  a  street 
eighty  feet  wide  and  upon  defendant's  track  cross- 
ing the  street,  and  there  the  wagon  was  struck  by 
the  sloping  rear  of  defendant's  switch-engine  draw- 
ing twelve  loaded  cars  and  backing  westerly  at  about 
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six  miles  per  hour.  The  engineer  had  discovered 
the  wagon  and  applied  the  brakes.  The  wagon  half 
supported  by  the  rear  of  the  engine  was  pushed 
along  the  track  for  about  two  hundred  and  fifty  feet 
and  until  the  train  stopped.  Though  the  wagon  was 
^'smashed"  its  appearance  inspired  examination  for 
the  driver.  Not  being  found  therein  further  search 
disclosed  deceased's  mangled  body  under  the  cars 
and  about  one  hundred  or  more  feet  west  of  the 
street.  Blood  first  appeared  about  fifty  feet  from 
the  street  and  of  severed  portions  of  the  body  the 
first  was  about  ninety  feet  from  the  street.  De- 
ceased's head  had  been  severel  at  [28]  the  bridge 
of  the  nose,  "the  top  gone  ....  all  the  brains 
scattered,"  the  left  arm  had  been  severed  between 
elbow  and  shoulder,  the  left  leg  at  the  knee  and  the 
right  leg  just  above  the  shoe  top.  No  other  marks 
or  ^^ scratches"  appeared  upon  the  body.  When 
found  deceased  was  dead.  There  was  testimony  of 
a  sometime  in  this  matter  forsworn  witness,  ap- 
parently serving  a  possible  necessity  in  language 
nicely  calculated  to  meet  the  requirements  of  some 
authorities,  that  when  found  the  body  ''was  gasp- 
ing," in  reference  to  which  the  Court  instructed  the 
jury  they  should  not  credit  the  incredible,  believe 
miracles,  however  positively  sworn  to.  Counsel 
now  contend  the  witness'  credibility  and  whether  or 
not  the  deceased  was  so  breathing  when  found  were 
for  the  jury, — somewhat  daring,  to  put  it  mildly. 

If  the  verdict  depended  in  any  degree  upon  the 
testimony  of  said  witness,  a  new  trial  ought  to  and 
would  be  granted.    It  is  clear,  however,  that  the 
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evidence  is  of  quality  and  quantity  that  the  case  re- 
mains unimpeached  by  said  witness  and  justifies  a 
verdict  for  plaintiff.  Prom  all  the  facts  and  cir- 
cumstances the  jury  could  and  did  reasonably  infer 
that  the  collision,  not  of  severity,  did  not  kill  de- 
ceased and  that  he  lived  until  he  fell  from  the  wagon 
and  was  fatally  ran  over  by  the  train  wheels;  that 
this  latter  occurred  where  blood  first  appeared  or 
where  the  severed  part  of  the  body  nearest  the  street 
was  found  or  where  the  body  was  found.  This  is 
not  mere  conjecture  but  a  probable  inference  that 
reasonable  men  might  draw.  Life  is  a  fact  of  con- 
tinuing nature  and  is  presumed  to  endure  so  long 
as  in  the  nature  of  things  it  reasonably  might;  and 
he  who  denies  it  has  the  burden  to  overcome  the  pre- 
sumption by  evidence  to  the  contrary. 

At  the  time  of  the  collision  the  speed  of  the  train 
was  about  8  4/5  feet  per  second  and  constantly  de- 
creased, so  that  the  elapsed  time  from  the  point  of 
collision  in  the  center  of  the  street  to  the  points 
aforesaid,  respectively  separated  by  ninety,  one 
hundred  and  thirty  and  one  hundred  and  forty  feet 
and  more,  was  at  least  ten,  .[2&]  fifteen  and  six- 
teen seconds,  respectively.  The  deceased  living  so 
long  after  the  impact,  in  either  case  lived  an  appre- 
ciable time,  that  is,  a  time  capable  of  measurement, 
and  this  cause  of  action  accrued  to  and  survived 
him.  To  the  contention  that  death  was  instantane- 
ous in  that  it  occurred  before  defendant's  negli- 
gence ended,  it  is  proper  to  observe  that  from  a  tort 
of  a  continuing  nature  a  cause  of  action  accrues  at 
the  tort's  inception — at  the   first   violation  of   the 
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tort-feasor's  duty  and  invasion  of  the  injured  per- 
son's right,  and  is  not  postponed  until  the  tort's 
end.  If  one  is  continuously  beaten  with  gradually 
increasing  force  until  after  some  minutes  death 
supervenes,  it  cannot  be  successfully  contended  that 
death  vv^as  instantaneous  and  so  either  prevented  a 
cause  of  action  from  arising  or  destroyed  the  cause 
of  action  that  accrued  when  the  first  blow  was 
struck.  No  more  can  it  in  this  case  of  a  continuing 
negligent  tort. 

The  motion  is  denied. 

Filed  Dec.  5,  1914.  Geo.  W.  Sproule,  Clerk. 
[30] 

That  on  February  3,  1915,  defendants'  bill  of  ex- 
ceptions, signed,  settled  and  allowed  on  October  19, 
1914,  was  duly  filed  herein,  being  in  the  words  and 
figures  following,  to  wit ;    .[31] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Es- 
tate of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  &  PUGET  SOUND 
RAILWAY  COMPANY,  a  Corporation,  J. 
E.  WOODS  and  M.  J.  CHAPPELL, 

Defendants. 
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Bill  of  Exceptions. 
BE  IT  REMEMBERED,  that,  in  the  above- 
entitled  action,  David  Clement,  as  administrator  of 
the  Estate  of  David  Clement,  Jr.,  deceased,  plaintiff 
above  named,  brought  his  suit  against  the  Chicago, 
Milwaukee  and  Puget  Sound  Railway  Company,  a 
corporation,  J.  E.  Woods,  and  M.  J.  Chappell,  to 
recover  the  sum  of  $25,000  because  of  the  death  of 
David  Clement,  Jr.,  from  personal  injuries  alleged 
to  have  been  suffered  by  the  said  David  Clement, 
Jr.,  at  the  time  and  in  the  manner  specified  in  the 
complaint  herein  and  also  in  the  amended  com- 
plaint on  file  herein.    .[32] 

Upon  the  issues  raised  by  the  amended  complaint 
(in  which  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  a  corporation,  was  joined  as  a  party 
defendant  in  said  action),  and  the  answer  of  the 
defendants  to  said  amended  complaint,  the  said 
cause  came  on  for  trial  on  May  20,  1914,  before  the 
Court  and  a  jury  of  twelve  persons  impanelled  and 
sworn  to  try  the  issues  in  said  cause,  B.  K.  Wheeler 
and  Homer  G.  Murphy,  Esqs.,  appearing  as  counsel 
for  plaintiff,  and  Messrs.  Shelton  &  Furman  and  A. 
J.  Verheyen  appearing  as  counsel  for  defendants. 

Whereupon  the  following  proceedings  were  had 
and  done,  the  rulings  of  the  Court  hereinafter  set 
forth  were  made,  and  the  exceptions  of  the  defend- 
ants thereto  noted :     .[33] 


vs,  David  Clement,  27 

[Testimony  of  William  Willoughby,  for  Plaintiff.] 

WILLIAM  WILLOUGHBY,  a  witness  called  on 
behalf  of  the  plaintiff,  after  being  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— My  name  is  William  Will- 
oughby and  follow  the  business  of  mining,  and  am 
employed  at  the  Pennsylvania  Mine. 

On  the  morning  of  the  5th  day  of  November,  1912, 
at  about  the  hour  of  4:00  o'clock  I  witnessed  an  ac- 
cident that  took  place  on  the  South  Montana  street 
crossing  below  the  old  reduction  works.  I  saw  the 
wreck  of  a  milk-wagon  by  an  engine.  This  was 
about  4 :00i  0  'clock,  or  ten  minutes  after  4  in  the 
morning.  I  just  forget  the  number  of  the  house  at 
which  I  was  living  at  that  time,  but  it  was  in  the  two 
thousand  block  on  South  Montana  street,  and  I  was 
just  coming  off  shift  at  the  time  I  saw  this  accident. 
I  first  saw  the  team  south  of  the  electric  light  plant 
on  South  Montana  street  about  a  hundred  feet  south 
of  the  Milwaukee  crossing,  and  saw  the  train  com- 
ing down  the  track  at  that  time,  and  saw  a  gentle- 
man, a  brakie,  on  the  rear  end  of  the  train.  The 
engine  was  attached  to  the  west  end  of  the  train, 
backing  up,  the  train  going  w^esterly.  I  observed 
gates  at  the  crossing,  but  they  were  not  down.  Also 
observed  an  arc  light  near  the  crossing,  up  over  the 
crossing,  within  ten  or  fifteen  feet  of  it.  My  atten- 
tion [34]  was  first  called  to  the  train  when  I  was 
up  at  about  George  Berg's  cabin. 
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I  saw  the  man  that  was  on  the  rear  end  of  the 
train  on  that  morning  jump  off  the  end  of  the  train 
and  stop.  Approximately  this  was  about  thirty-five 
or  forty  feet  from  the  crossing,  not  over  forty  feet. 
At  the  time  this  man  jumped,  the  team  was  ap- 
proaching the  track,  or  crossing,  maybe  within  ten 
or  twenty  feet.  There  were  no  headlights  on  the 
rear  end  of  the  engine.  There  was  a  lamp  there,  but 
it  was  not  lit.  As  the  train  was  coming  the  track 
the  engine  was  forward  on  the  train  and  going  in  a 
westerly  direction.  The  train  was  backing  and 
drawing  twelve  cars. 

Q.  What,  if  anything,  happened  to  the  wagon 
after  it  was  struck  by  the  engine  ? 

A.  Oh,  it  looked  to  me  similar  to  a  ^^cordian";  it 
was  all  smashed. 

The  wagon  was  pushed  in  front  of  the  train,  or  in 
front  of  the  engine,  directly  on  the  track,  in  front  of 
the  step  on  the  engine.  The  wagon  went  ahead  on 
the  track  possibly  two  hundred  feet,  just  like  a  sled, 
as  near  as  I  can  tell.  I  don't  know  whether  that  is 
the  exact  distance,  but  it  is  a  rough  estimate. 

With  reference  to  whether  or  not  there  was  any 
bell  rung  on  that  engine  that  morning ,  there  was  no 
bell  rung ;  there  was  a  whistle  blown  up  at  the  switch 
that  turns  into  the  Hazelton  Monument  Works,  which 
was,  approximately,  between  [35]  seven  and  eight 
hundred  feet  from  the  crossing,  around  there  some- 
where. With  reference  whether  or  not  the  engine 
was  making  any  noise  coming  down  that  track,  it  was 
pretty  well  downgrade   there,  and  they  chiefly  run 
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down  on  brakes.     I  didn't  hear  any  noise  at  all,  only 

heard  the  whistle  blow  at  the  switch. 

This  man  who  jumped  off  the  engine  when  it  was 
approaching  the  crossing  I  saw  give  a  signal,  of 
course,  to  the  engineer.  I  was  standing  on  the  north 
side  of  the  track,  or  crossing,  on  Montana  Street, 
possibly  seventy-five  yards  from  the  railroad.  The 
engine  struck  the  wagon  right  in  the  body  of  the 
wagon  and  the  horses  were  pitched,  turned  and 
twisted  in  every  shape,  for  possible  one  hundred  feet. 

Of  course,  I  don't  know,  or  didn't  know  at  that 
time,  the  name  of  the  boy  that  was  in  the  wagon,  but 
I  saw  the  boy  this  morning  of  the  accident  that  was 
in  the  wagon.  After  the  accident  took  place  I  went 
down  to  see  if  the  boy  was  in  the  wagon  or  not,  but 
I  couldn't  find  him  there. 

I  made  an  examination  of  the  engine  with  refer- 
ence to  a  light,  and  I  found  the  light  was  damaged  by 
the  wagon,  and  there  w^as  no  light  on,  of  course.  I 
found  the  boy,  with  reference  to  the  crossing,  about 
seventy-five  or  may  be  a  hundred  feet  west  of  Mon- 
tana Street  between  the  cars,  or  between  the  tracks 
under  the  cars. 

Q.  Did  you  examine  the  track  for  the  purpose  of 
ascertaining  whether  or  not  there  was  any  blood,  or 
anything  else  on  the  track?     [36] 

Mr.  PURMAN. — I  object  to  this  question  as  lead- 
ing, and  also  suggestive. 

Mr.  WHEELER.— This  is  for  the  purpose  of  fix- 
ing the  place,  as  near  as  he  can,  where  the  body  first 
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struck  the  track. 

Objection  overruled. 

To  which  ruling  of  the  court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

Q.  Go  ahead  now  and  state, — where  would  you  say 
that  was  with  reference  to  being  west  of  the  cross- 
ing?       A.  Where  the  body  laid? 

Q.  Yes,  where  the  body  laid. 

A.  Around  seventy-five  feet,  may  be  more. 

Q.  Well,  I  am  asking  you  where  the  point  was  that 
you  first  found  any  blood  on  the  rail,  or  on  the 
tracks  ? 

A.  Probably  half  ways  from  where  the  body  was 
lying  to  Montana  Street. 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  stayed  around  the  place  where 
this  accident  happened  until  the  train  was  about  to 
leave  there.  I  don't  believe  that  I  stayed  until  it 
did  leave,  I  believe  it  left,  possible,  when  I  was  up — 
well,  I  think  I  had  left  before  the  train  pulled  out.  T 
did  not  examine  the  track  at  all  after  the  train  left. 
The  examination  I  made  was  [37]  while  the  train 
was  standing  on  the  track;  I  had  a  candle  in  my 
pocket  and  I  just  took  that  and  lit  it  and  looked 
along  on  the  south  side  of  the  track  and  there  is 
where  the  boy  lay.  You  could  notice  him  very 
plainly.  I  said  that  it  was  on  the  south  side  of  the 
track,  and  I  looked  in  between  the  rails  also.  This 
was  while  the  train  was  standing  on  the  track,  and 
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just  before  the  undertaker  came.  I  didn't  crawl  un- 
der the  cars,  I  just  went  down  on  my  knees  and  in- 
vestigated. At  that  time  I  had  no  idea  that  I  would 
be  called  as  a  witness  in  this  lawsuit  and  that  was 
not  the  reason  why  I  made  this  investigation. 

I  am  not  familiar  with  switch-engines,  though  I 
have  seen  lots  of  them.  I  don't  know  whether 
switch-engines  are  built  so  they  are  practically  alike 
on  both  ends.  I  know  a  switch-engine  is  lighter. 
This  was  a  switch-engine.  It  was  an  engine  that 
they  were  doing  their  daily  work  with.  These  en- 
gines are  usually  all  alike. 

Q.  Do  you  know  whether  it  would  make  any  dif- 
ference whether  that  switch-engine  was  running  for- 
ward or  backward  ?        A.  Not  as  far  as  I  know. 

I  don't  think  it  would  make  any  difference,  so  far 
as  its  motive  power  is  concerned.  When  this  acci- 
dent happened  I  was  about  seventy-five  yards  north 
of  the  track.  After  the  accident  happened  and  the 
train  was  stopped  I  went  to  the  west  end,  or  over 
toward  the  west  end  of  the  train  to  see  whether  the 
boy  was  in  the  wagon  or  not,  and  I  couldn't  [38] 
find  him  there,  and  I  went  to  the  south  side  of  the 
track  and  I  discovered  him  between  the  tracks. 
This  man  that  I  said  I  thought  was  a  brakie  that  got 
off  the  rear  end  of  the  train  was  riding  on  the  rear 
steps  of  this  engine.  By  the  rear  steps  I  mean  the 
west  end  of  the  engine.  The  engine  was  going  west. 
I  was  on  the  north  side  of  the  crossing,  and  when 
he  got  off  he  got  off  on  the  north  side  of  the  train.  I 
didn't  know  at  that  time  who  the  man  was,  I  couldn't 
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tell  you  just  exactly  his  name,   I  think  they   called 
him  Chapell.     I  certainly  could  recognize    him    if 
I  saw  him,  I  was  pretty  close  to  the  man. 

Q.  Is  that  the  gentleman  back  there  (counsel  re- 
questing Mr.  Chappell  to  stand  up)  % 

A.  Yes,  that  is  the  gentleman. 

I  saw  him  get  off  at  the  north  side  of  the  track.  I 
didn't  know  who  he  was  before  I  got  up  to  the  track, 
but  this  is  the  man  I  saw  get  off  on  the  same  side  of 
the  track  that  I  was  on.  When  the  boy,  or  the 
wagon,  was  struck  it  was  right  square  on  the  track. 
I  saw  him  coming  from  the  opposite  side  of  the  track 
from  where  I  was,  about  a  hundred  feet  away,  coming 
toward  the  arc  light.  That  was  when  I  first  saw  him. 
I  was  about  a  hundred  yards  north  of  the  track  at 
the  time  I  saw  him  approaching. 

Q.  What  called  your  attention  to  him  when  you 
first  noticed  himi 

A.  Well,  simply  because  I  saw  him  approaching 
this  arclight,  [39]  I  didn't  know  what  was  com- 
ing up,  I  thought  it  was  rather  hurried  for  a  milk- 
wagon.  He  was  just  coming  along  on  a  slow  trot. 
I  didn't  notice  whether  or  not  there  was  any  effort 
made  on  the  part  of  the  driver  to  stop  the  team;  I 
didn't  notice  him,  or  that  there  was  anything  wrong 
until  he  was  on  the  track  and  the  engine  struck  him. 
I  noticed  the  engine  coming,  and  I  noticed  the  lad 
get  off  the  train,  then  I  afterwards  noticed  the 
wagon  when  it  was  struck. 

Q.  What  was  it  directed  your  attention  to  the 
train  first  ? 
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A.  The  brakeman  got  off  the  engine  and  then  I 
noticed  the  wagon. 

Q.  You  didn't  notice  the  wagon  until  you  noticed 
the  train? 

A.  I  noticed  the  brakeman  get  off  and  make  his 
flash  to  the  engineer,  then  I  noticed  the  wagon  on 
the  track. 

I  noticed  the  train  prior  to  that  time,  I  saw  it 
coming  down  the  turn,  but  I  didn't  know  there  was 
any  such  an  accident  going  to  occur.  What  first  di- 
rected my  attention  to  the  train  was,  I  heard  the 
whistle  blow  down  at  that  switch,  then  I  saw  it  ap- 
proaching the  crossing  east  of:  Montana  Street. 

When  I  saw  this  man  jump  off  the  engine  with  a 
light,  the  head  end  of  the  train  was  possibly  forty 
or  forty-five  feet,  may  be  fifty  feet,  from  the  wagon. 
The  arclight  was  burning  that  morning,  and  also  on 
the  east  side  on  the  other  crossing.  There  was  no 
headlight  on  the  tail  end  of  that  switch-engine  that 
morning,  [40]  but  the  lamp  was  there.  When  I 
went  down  to  see  the  wreck  the  lamp  was  there.  I 
can't  tell  you,  correctly,  how  many  cars  were  on  that 
train  that  morning,  but  I  would  judge,  possibly, 
from  ten  to  twelve.  I  never  noticed  whether  or  not 
they  were  loaded ;  they  were  chiefly  box-cars,  I  know 
that.  I  would  know^  the  man  that  I  saw  get  off  the 
tail  end  of  that  engine.  I  saw  him  signal  to  the  en- 
gineer, I  supposed  that  was  what  he  did;  of  course, 
I  didn't  know  what  that  was,  but  I  thought  it  was 
something  for  quick  action,  the  way  he  gave  it.  As 
to  the  way  in  w^hich  he  gave  it,  I  couldn't  tell  you 
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any  more  than  I  saw  him  throw  his  lamp.  That  was 
all  on  the  side  of  train  I  was  on.  I  saw  somebody 
in  the  cab  of  the  engine ;  there  was  one  or  two  men, 
I  wouldn't  be  positive  about  that — I  know  I  saw  one 
or  two  men  there.  I  saw  at  least  one,  but  later  when 
I  got  to  the  wreck,  I  saw  these  fellows  around,  of 
course,  I  didn't  pay  any  great  attention  to  them. 

Q.  Now,  you  stated  on  your  direct  examination 
that  the  train  was  coming  dowoigrade  noiselessly? 

A.  I  didn't  hear  a  sound  of  the  train — oh,  you 
might  hear  a  little  rumbling,  but  not  anything  to 
draw  your  attention. 

Q.  You  didn't  hear  the  stop-cocks  on  the  locomo- 
tive ? 

A.  I  am  not  any  locomotive  engineer,  and  I  don't 
know  as  to  that. 

I  have  been  around  switch-engines  and  have  seen 
and  heard  escaping  steam  and  heard  the  escaping 
steam  when  [41]  it  made  a  loud  noise,  and  I  have 
seen  switch-engines  on  the  track  when  they  made 
loud  noises.  I  didn't  hear  any  such  noise  as  that  on 
this  morning.  Neither  did  I  hear  any  bell  ringing 
at  all,  not  in  my  presence.  I  was  not  over  seventy- 
five  yards  from  the  crossing  at  the  time  the  train 
crossed  it.  I  saw  the  boy  beneath  the  train.  I 
didn't  help  pick  the  boy  up,  but  I  would  have  as- 
sisted if  the  undertaker  hadn't  had  an  assistant  with 
him.  I  think  the  name  of  the  undertaker  was  War- 
ren Richards,  and  he  had  an  assistant  along  with 
him.  I  didn't  examine  very  closely  the  head  end  of 
the  locomotive  to  see  what  damage  had  been  done  to 
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it.     I  stated,  I  believe,  that  the  light  had  been  in- 
jured by  the  accident.     I  think  the  lamp  was  injured, 
I  noticed  the  glass  was  broken.     This   was   on   the 
west  end  of  the  engine. 

Redirect  Examination. 

Mr.  WHEELER.— Q.  When  you  speak  of  glass 
being  broken,  do  you  mean  the  glass  in  the  wagon, 
or  the  glass  lamp  in  the  engine  ? 

A.  Well,  there  was  not  much  glass  left  in  the 
wagon. 

Q.  Did  you  notice  a  light  in  the  engine — whether 
or  not  there  was  a  light  on  the  engine  as  it  came 
down  around  that  curve  f 

A.  On  the  west  end  of  the  engine  there  was  no 
light,  just  a  brakie.     [42] 

Q.  By  that  you  mean  what  ? 

A.  The  brakeman  had  a  lamp  in  his  hand. 

He  had  a  lantern  in  his  hand  that  he  gave  the  sig- 
nal with.  The  brakeman  was  riding  on  the  front 
step  of  the  engine,  or  the  step  on  the  hind  end  of  the 
engine,  on  the  north  side. 

Recr  OSS-examination. 
(By  Mr.  FURMAN.) 

It  was  pretty  dark  at  that  time  in  the  morning- 
it  was  fairly  light  for  a  fall  morning,  it  was  real 
dark. 

Q.  Did  you  see  any  effort  made  by  the  driver  of 
the  wagon  to  check  his  team  before  the  accident  hap- 
pened? 

A.  The  only  time  I  saw  it  was  about  a  hundred 
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feet  south  of  the  track,  and   I    never   noticed   the 
wagon  any  more  until  it  was  right  on  the  track,  and 
I  don't  know  whether  he  made  an  effort  then,  or  be- 
fore that,  or  not,  I  don't  know. 
Witness  excused.     [43] 

[Testimony  of  James  B.  Glover,  for  Plaintiff.] 
JAMES  B.  GLOVER,  a  witness  called  on  behalf 

of  the  plaintiff,  after  being  duly  sworn,  testified  as 

follows : 

Direct  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — My  occupation  at  the  present 
time  is  that  of  time-keeper  at  the  Anaconda  mine. 

Q.  How  long  have  you  been  employed  as  such  time- 
keeper ? 

Mr.  FURMAN. — This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  the  de- 
fendant then  and  there  took  and  was  allowed  an  ex- 
ception. 

A.  About  two  months. 

I  was  acquainted  with  David  Clement  Jr.,  in  his 
lifetime,  and  had  some  business  with  him.  He  was 
working  for  me  on  or  about  November,  1912.  He 
worked  for  me  for  a  period  of  about  six  months — I 
won't  say  positively,  that  is  just  a  guess.  He  was 
a  boy  that  I  always  thought  was  older  than  he  really 
was ;  I  understand  that  he  was  about  sixteen  years  of 
age,  but  I  thought  he  was  a  boy  of  about  seventeen 
or  eighteen  years   of  age.     He  was  a  boy  of  good 
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habits,   extremely   good.    He  was  also  a  competent 
boy,  a  boy  that  I  always  could  depend  upon — that  was 
why  I     [44],    thought  he  was  older  than  he  was. 

Q.  What  have  you  to  say  with  reference  to  whether 
or  not  he  was  a  strong,  healthy  boy? 

Mr.  FURMAN. — I  object  to  this  as  incompetent 
and  immaterial,  and  as  also  calling  for  the  conclusion 
of  the  witness. 

The  COURT. — He  may  answer.  The  objection  is 
overruled. 

To  which  ruling  of  the  Court  the  defendant  then 
and  there  took  and  was  allowed  an  exception. 

A.  Was  a  good  strong  boy. 

Q.  Do  you  know  what  common  laborers  got  in 
this  community,  when  they  worked  on  the  service  ? 

Mr.  FURMAN. — ^We  object  to  this  as  incompetent 
irrelevant  and  immaterial.  He  can  testify  what  this 
boy  was  actually  getting,  but  what  other  laborers  got. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  Well,  laborers  received  from  $3.00  to  four  dol- 
lars per  day. 

They  received  from  three  to  four  dollars  a  day  for 
surface  work  and  three  dollars  and  a  half  per  day 
for  miners. 

Q.  What  kind  of  milk-wagon  was  it  that  David 
Clement  drove  for  you? 

Mr.  FURMAN. — This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial,  and  does  not  prove  or 
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tend  to  prove  any  of  the  issues  in  this  case  raised  by 

the  pleadings.     [45] 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  This  wagon  we  had  had  seen  about  three  months 
service ;  it  was  inclosed,  it  had  glass  panes  in  the  doors 
— I  couldn't  really  describe  it,  the  front  end  of  it  was 
glass,  but  where  the  driver  sits,  in  order  to  see  on  he 
would  have  to  lean  ahead  and  see  through  these  glass 
doors.  In  one  of  these  glass  wagons  the  seat  is  back 
of  the  door. 

These  were  sliding  doors  that  slid  toward  the  rear 
of  the  wagon.  I  noticed  the  wagon  after  it  was 
struck. 

Q.  What  have  you  to  say  as  to  the  condition  of  the 
wagon  after  it  was  struck  ? 

Mr.  FURMAN. — This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial  and  does  not  tend  to 
prove  or  disprove  any  of  the  issues  raised  by  the 
pleadings. 

The  COURT. — It  may  be  competent  to  show  the 
speed  the  wagon  was  going,  and  there  are  other  rea- 
sons that  possibly  would  make  it  competent  under  the 
pleadings.     The  objection  will  be  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  The  wagon  was  pretty  demolished,  I  don't  be- 
lieve there  was  but  a  very  small  per  cent  of  it  that 
could  be  used  again.     [46]     It  was  about   as   well 
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smashed  up  as  any  wagon  you  ever  saw.     There  was 
a  pretty  good  load  of  milk  on  it. 

Q.  Empty  or  full  cans  of  milk  ? 

Mr.  PURMAN. — We  object  to  this  as  incompetent, 
irrelevant  and  immaterial.     Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  Full  cans  of  milk,  and  cream  bottles. 

Q.  Do  you  know  whether  or  not  any  of  the  milk 
was  delivered  on  this  particular  morning  before  the 
accident  took  place? 

Mr.  PURMAN. — This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial,  under  the  pleadings 
in  this  case. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  I  know  of  one  customer,  that  is  all ;  he  had  six 
customers  to  deliver  to,  but  he  had  six  customers 
and  I  went  to  four  of  the  customers  and  found  out 
where  they  got  their  milk. 

Q.  Where  were  they  with  reference — where  were 
these  customers  with  reference  to  this  railroad  cross- 
ing— ^the  last  customer? 

Mr.  PURMAN. — This  is  objected  to  as  incompe- 
tent, irrelevant  and     [47]     immaterial. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 


40    Chicago,  Milwaukee  &  St.  Paul  By.  Co.  et  al. 

(Testimony  of  James  B.  Glover.) 

A.  He  delivered  before  going  across  the  track,  I 
think  to  four  houses,  before  he  crossed  this  crossing. 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS.— Of  my  own  knowledge,  I  don't 
know  whether  David  Clement,  Jr.,  delivered  milk  on 
that  morning  or  not,  any  more  than  from  what  they 
told  me. 

I  became  acquainted  with  David  Clement  out  at  the 
ranch.  I  think  some  of  the  boys  introduced  him  to 
me,  brought  him  out  there  one  day.  I  cannot  recol- 
lect at  this  time  who  it  was  brought  him  out.  I  do 
not  know  anything  where  David  Clement  lived  at  the 
time  I  first  met  him.  I  have  no  knowledge  of  what 
he  was  doing  at  the  time  I  first  met  him.  I  didn't 
know  an}rthing  about  him  at  the  time  he  came  out  to 
the  ranch  and  was  introduced  to  me,  of  my  own 
knowledge. 

Q.  Do  you  know  when  you  first  heard  of  this  boy, 
David  Clement,  Jr.  ? 

Mr.  WHEELER. — I  object  to  this  as  incompetent, 
irrelevant  and  immaterial,  and  as  not  proper  cross- 
examination. 

Objection  sustained.    [48] 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

Positively,  I  don't  know  for  a  fact  how  much  I 
was  paying  David  Clement,  Jr.,  per  month  during  the 
time  he^worked  for  me.  He  had  different  salaries. 
I  think  he  started  in  at  twenty  dollars  per  month. 
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Q.  Did  be  have  anything  coming  at  the  time  of  his 
death? 

Mr.  WHEELER.— This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial  and  as  not  proper 
cross-examination. 

Objection  sustained. 

To  which  ruling  of  the  court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

During  the  time  I  ran  the  dairy  I  paid  some  labor- 
ers from  three  to  four  dollars  a  day.  I  paid  one  man 
that.  That  was  one  of  the  drivers.  At  that  time  I 
do  not  really  remember  how  many  common  laborers 
I  had  employed  at  the  dairy,  but  I  think  I  can  give  it 
to  you  approximately.  I  think  I  had  four  boys  and 
three  men. 

David  Clement  had  driven  this  particular  wagon 
for  me  prior  to  the  morning  of  the  accident.  He 
used  to  bring  the  wagon  to  me  into  town.  I  used  to 
meet  him.  With  reference  to  where  I  would  meet 
him  would  depend.  If  he  was  a  little  late  I  would 
go  down  the  road  to  meet  him  toward  the  ranch,  but 
if  he  was  on  time  he  would  come  to  the  house  for  me. 
I  lived  at  1020  Nevada,  between  First  and  [49] 
Second  on  Nevada,  which  is  north  of  this  crossing 
where  the  accident  occurred;  to  get  to  my  house  it 
was  necessary  for  him  to  come  over  the  Montana 
'Street  crossing.  I  can't  say  whether  the  boy  deliv- 
ered this  wagon  to  me  during  the  entire  six  months 
he  worked  for  me  or  not,  but  when  I  found  he  was 
competent,  that  he  would  drive  the  wagon  he  almost 


42    Chicago,  Milwaukee  &  St,  Paul  By,  Co,  et  al. 

(Testimony  of  James  B.  Glover.) 
invariably  brought  the  team  in  for  approximately 
two  months. 

Q.  That  is  for  sixty  days  ? 

A.  Yes,  fifty  or  sixty  days. 

Roughly  speaking,  during  the  course  of  six  months 
he  crossed  this  Montana  street  crossing  fifty  or  sixty 
times  with  this  particular  wagon.  Easily  that  many 
times. 

With  reference  to  what  time  in  the  morning  he 
would  usually  cross  this  crossing,  I  will  say  that  on 
this  morning  he  was  pretty  early;  he  was  late  the 
morning  before,  and  I  kind  of  jacked  him  up  a  little 
that  morning,  and  he  kind  of  took  it  to  heart  and  he 
came  in  a  little  before  I  expected  him,  but,  generally 
speaking,  he  crossed  this  crossing  at  fairly  a  uniform 
hour,  about  five  o'clock  or  half -past  five  o'clock. 

Redirect  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — I  made  some  measurements 
down  there  at  the  crossing.  There  are  some  houses 
on  Montana  Street  south  of  this  crossing.  I  made  a 
measurement  of  the  distance  from  the  crossing  to  the 
first  house  south.  [50],  Referring  to  this  map, 
Plaintiff's  Exhibit  ''A,"  I  made  measurement  of  the 
distance  between  the  first  dwelling-house  on  the  south 
side  of  the  track  to  the  Chicago,  Milwaukee  track. 
That  dwelling  is  on  the  east  side  of  the  street.  The 
distance  from  that  track  to  a  point  right  opposite  the 
corner  of  the  dwelling  was  about  seventy-six  feet. 
There  are  other  houses  farther  south  of  this  dwelling. 

I  found  the  wagon  that  morning  at  a  point  two 
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hundred  and  fifty-five  feet  from  the  middle  of  the 
road,  approximately,  it  may  have  been  two  hundred 
fifty-seven  feet,  but  over  two  hundred  and  fifty  feet. 
I  spent  probably  thirty  minutes  where  I  found  that 
wagon  that  morning. 

I  made  some  measurements  with  reference  to 
switches. 

Q.  Did  you  make  any  measurements  with  reference 
to  any  switches,  with  reference  to  the  point  of  contact 
of  the  engine  with  the  wagon,  that  is  of  any  switches 
and  tracks  down  there  west  of  the  track  and  west  of 
the  crossing? 

Mr.  FURMAN. — I  object  to  any  testimony  with 
reference  to  that  switch,  or  any  other  switch,  as  in- 
competent, irrelevant  and  immaterial,  and  does  not 
prove  or  tend  to  prove  any  of  the  issues  raised,  by  the 
pleadings. 

Mr.  WHEELER. — I  intend  to  connect  this  up,  if 
your  Honor  please. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants [51]  then  and  there  took  and  was  allowed  an 
exception. 

A.  I  made  some  measurements  from  this  point. 
We  will  call  the  middle  of  the  road  here  (indicating), 
*^A,"  and  call  this  point  directly  opposite  from  the 
house  in  the  middle  of  the  road  ^  ^  B, "  and  we  will  call 
the  point  on  a  line  east  of  the  dwelling  and  opposite 
'  ^  B, "  we  will  call  that  ^ '  E, "  on  the  railroad  track,  and 
we  will  call  the  switch  '^D";  just  west  of  '^  A''  is  the 
center   of   the   crosismg.    At  the  point  ^'E"  will  be 
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where  the  wagon  was  taken  from  the  switch-engine, 
supposed  to  have  been.  I  do  not  know  what  the  dis- 
tance from  the  crossing,  or  the  point  marked  "A,''  the 
point  of  contact,  to  this  track  here  (indicating).  I 
didn't  measure  it.  I  measured  the  distance  from 
that  point  to  the  switch,  marked  ^^D,"  which  was 
two  hundred  forty-two  feet.  I  measured  the  dis- 
tance from  the  point  of  contact,  '^A,"  to  the  point 

E"  which  I  have  marked  directly  opposite  point 

B,"  which  is,  I  think,  three  hundred  forty- 
seven  feet.  The  distance  from  the  point  directly  east 
of  the  dwelling-house  nearest  to  the  crossing  of  the 
railroad  track  and  where  the  engineer  could  see  this 
crossing  is  three  hundred  and  forty-seven  feet. 

I  am  familiar  with  the  road  down  there  leading  up 
to  the  crossing  from  the  south  side  of  the  track.  The 
condition  of  the  road  at  the  time  of  the  accident  was 
bad,  it  was  torn  up.     [52] 

Q.  For  what  distance  was  Montana  Street  torn  up 
south  of  the  crossing  ? 

Mr.  FURMAN. — I  object  to  this  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  It  was  torn  up  over  a  distance  of  probably  two 
hundred  feet  from  the  track  to  a  point  about  ten  hun- 
dred feet  west  of  Montana  Street  going  toward  the 
ranch,  that  is  south,  on  the  side  of  the  cemetery. 

The  street-car  company  had  excavated  in  order  to 
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lay  their  tracks,  and  they  were  having  trouble,  as  I 
understand  it,  going  toward  the  track,  and  that  road 
was  torn  up  for  two  or  three  months — it  was  torn 
up  and  it  was  almost  impassable.  There  was  a  place 
where  they  had  left  a  little  opening  for  you  to  drive 
down  through  the  excavation,  but  up  on  the  other 
side,  on  the  east  side  by  the  cemetery,  it  was  straight 
and  we  could  drive  down  the  road.  I  didn't  make 
any  measurements  of  the  width  of  Montana  Street  at 
the  crossing,  and  do  not  know  what  width  it  is. 

Re  cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS.— This  point  where  I  testified  that 
we  drove  [53],  down  through  this  excavation  is  a 
point  far  south  of  this  crossing,  I  should  judge  a 
quarter  of  a  mile. 

Q.  How  about  the  road  immediately  to  the  south 
of  the  crossing  here  (indicating)  between  the  cross- 
ing and  this  house ;  what  is  the  condition  of  the  road 
along  there  ? 

A.  Well,  from  the  crossing  to  the  point  *^B"  was 
all  right,  but  from  '^B"  is  where  the  excavation 
starts. 

At  point  ^^B"  is  the  nearest  place  where  I  said 
you  could  see  the  railroad  track  and  the  point  I  have 
got  marked  ^'E"  is  the  farthest  point  east  on  the 
railroad  track  that  you  could  see,  that  is  the  point 
where  the  engineer  could  have  seen  the  boy  after  he 
had  just  come  around  the  corner  of  the  house.  At 
that  point  the  engineer  would  be  three  hundred  forty- 
seven  feet  from  the  crossing,  and  the  boy  would  be 
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a  hundred  seventy-five  feet,  or  a  hundred  seventy-six 
feet,  approximately,  from  the  crossing;  in  other 
words,  just  about  half  as  far  as  the  engineer  would  be 
from  the  crossing.  From  the  point  where  the  wagon 
was  taken  from  the  switch-engine  to  the  crossing  was 
about  two  hundred  fifty-five  feet,  approximately. 
This  switch  was  two  hundred  forty-two  feet  distant 
from  the  crossing. 

This  customer  that  I  spoke  of  as  having  received 
his  milk  on  this  morning  lives  in  the  house  right  next 
to  the  monument  works.  That  house  is  not  sho^vn 
here  on  this  map.  I  did  not  measure  to  see  how  many 
feet  that  would  be  from  the  crossing.  I  would  not 
like  to  make  an  estimate  [54],  of  about  how  far  it 
would  be,  I  might  be  away  off,  I  can't  say,  it  was 
within,  to  be  sure,  six  hundred  feet,  or  possibly 
shorter  than  that ;  I  feel  positive  it  was  a  shorter  dis- 
tance than  that. 

Witness  excused. 

[Testimony  of  M.  I.  Chappel,  for  Plaintiff.] 
M.  I.  CHAPPEL,  a  witness  called  on  behalf  of 
the  plaintiff,  after  being  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  WHEELEB.) 

The  WITNESS.— My  name  is  M.  I.  Chappel  and 
at  the  present  time  I  am  engaged  in  writing  insur- 
ance, for  an  old  line  company.  My  occupation  on 
or  about  November  5,  1912,  was  that  of  engine  fore- 
man in  the  charge  of  the  Chicago,  Milwaukee  and 
St.  Paul  Eailway  Company.     I  am  a  codefendant 
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in  this  case,  I  believe.  On  the  fifth  day  of  Novem- 
ber, 1912,  I  was  in  charge  of  the  yard  crew  for  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany, in  Butte.  My  duties  were,  the  direction  and 
movement  of  the  switch-engine  and  crew,  the  switch- 
engine  being  number  .[55]  1163,  and  if  I  remem- 
ber right  the  class  of  the  engine  was  a  *^Y-5,"  which 
is  an  ordinary  switch-engine.  The  tank  on  that 
engine  is  what  is  called  a  sloping  tank  and  what  is, 
as  a  rule,  used  on  a  properly  equipped  switch-engine. 
At  the  time  this  accident  took  place,  there  were 
twelve  loaded  cars  on  this  engine,  loaded  with  coal 
and  coke.  With  reference  to  whether  or  not  there 
was  any  air  connected  with  the  various  cars  on  that 
train  on  this  morning,  the  air-brakes  were  all  con- 
nected from  the  engine  to  the  last  car,  including  the 
last  car.  The  engine  and  train  were  going  in  a 
westerly  direction,  the  engine  was  backing  up,  the 
engine  being  on  the  west  end  of  the  twelve  cars,  go- 
ing in  a  westerly  direction.  The  engine,  or  train 
on  this  particular  morning  was  going  at  a  rate  of 
speed  of  probably  eight  or  nine  miles  per  hour 
around  that  curve.  The  whistle  of  the  engine  was 
blowing  about  seven  hundred  feet  east  of  the  Mon- 
tana Street  crossing.  The  Milwaukee  track  just 
previous  to  its  reaching  the  Montana  Street  cross- 
ing crosses  Placer  Street,  and  I  know  there  is  a 
crossing  at  that  point.  I  am  not  familiar  with 
Greenwood  Avenue  and  don't  know  whether  that  is 
the  name  of  the  street  or  avenue  the  track  crosses 
besides  Placer  Street  or  not. 
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Q.  Calling  your  attention,  now,  to  this  map. 
Plaintiff's  Exhibit  ^'A,"  I  will  ask  you  if  it  is  not 
a  fact  that  you  would  have  to,  before  reaching  the 
Montant  Street  crossing  [56]  cross  this  alley 
here  (indicating)  ? 

A.  I  don't  remember  as  to  that  alley. 

The  whistle  blew,  I  say,  about  seven  hundred  feet 
away  from  the  Montana  Street  crossing.  That 
w^ould  be  east  of  the  Placer  Street  crossing.  It 
would  be  east  of  the  Greenwood  Avenue  crossing, 
according  to  what  you  say  is  the  name  of  this  street. 
As  to  whether  the  bell  was  rung  on  this  morning, 
there  might  have  been  a  tap  of  the  bell  about  the 
time  the  whistle  was  blown. 

I  was  riding  on  that  morning,  with  reference  to 
the  engine,  on  the  south  side  of  the  footboard  on  the 
extreme  west  end. 

Q.  I  will  ask  you  to  state  whether  or  not  you  were 
in  a  position  so  you  could  have  heard  the  bell  ring, 
if  it  was  ringing. 

Mr.  PURMAlSr. — I  object  to  this  as  calling  for 
the  conclusion  of  the  witness,  and  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  I  believe  I  could  have  heard  it  had  it  been  con- 
tinuously ringing. 

Q.  I  "will  ask  you  if  it  is  not  a  fact  that  the  only 
time  that  bell  rang,  if  at  all,  was  at  the  time  the 
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whistle  was  blowing.     [57] 

Mr.  FURMAN. — This  is  objected  to  as  incompe- 
tent, irrevelant  and  immaterial,  and  as  asking  for 
mere  conclusions  of  the  witness. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  To  my  knowledge. 

Q.  And  that  was  about  seven  hundred  feet  east 
of  the  crossing?        A.  Yes,  sir. 

On  this  particular  morning  when  we  crossed  the 
Montana  Street  crossing,  the  train  was  going  at 
about  eight  miles  an  hour.  I  saw  the  milk-wakon  in 
question  on  this  particular  morning  about  three 
hundred  and  thirty  or  three  hundred  forty  feet 
from  the  Montana  Street  crossing,  that  is  when  I 
first  observed  it.  When  I  first  observed  the  milk- 
wagon  I  should  judge  it  was  about  one  hundred 
forty,  forty-five  feet  south  of  the  railroad  crossing 
of  Montana  Street.  The  team  and  wagon  was  going 
at  a  rate  of  speed  of  about  four  or  five  miles  per 
hour.  I  was  watching  the  wagon  up  to  a  point 
about  a  hundred  and  fifty,  or  maybe  two  hundred 
feet  from  the  crossing  and  I  gave  the  engineer  what 
is  known  as,  the  slow  signal.  The  purpose  of  giv- 
ing that  signal  was  for  the  engineer  to  get  his  train 
under  control  and  prepare  to  make  a  stop.  That 
signal  was  given  a  hundred  and  fifty  or  two  hun- 
dred [58]  feet  from  the  crossing.  On  that  par- 
ticular morning  I  gave  another  signal  to  the  engi- 
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neer  when  the  engine  was  about  seventy-five  feet, 
between  seventy-five  and  a  hundred  feet  from  the 
Montana  Street  crossing.  That  signal  was  a  posi- 
tive sign  to  stop.  As  I  say,  when  I  gave  that  positive 
sign  to  stop  the  engine  was  between  seventy-five  and 
a  hundred  feet  from  the  crossing,  at  which  time  this 
boy  was  about  twenty  feet  from  the  crossing. 

I  am  familiar  with  the  rules  of  the  company.  I 
said  that  I  was  foreman  of  this  crew,  or  you  might 
say  conductor.  I  was  the  foreman  of  the  crew. 
The  two  positions,  foreman  and  conductor,  are  rela- 
tively the  same.  I  was  familiar  with  the  duties  of 
a  conductor  with  reference  to  the  management  of  a 
train.  The  conductor,  or  foreman,  has  absolute 
control  of  all  employees  connected  with  a  train. 
Relative  to  the  rules  of  the  company  with  reference 
to  the  engineer  taking  his  signal  from  the  conductor, 
it  is  his  duty  to  take  them  from  him,  and  obey  all 
signals  and  act  accordingly.  And  there  was  no 
answer  made  to  my  signals  by  the  engineer  of  this 
particular  morning  that  I  could  tell.  When  we  got 
near  to  the  crossing  I  got  off  the  train,  jumped  off 
or  stepped  off  about  thirty  feet  east  of  the  crossing. 
That  was  after  I  had  given  the  signal  to  the  engineer 
to  stop.  At  the  time  I  jumped  off  the  engine  this 
team  of  horses'  heads  were  just  coming  on  the  cross- 
ing, over  the  rail,  the  south  rail.  At  the  time 
[59]  I  jumped  the  engine  it  was  going  at  a  rate  of 
speed  of  about  six  miles  per  hour,  between  five  and 
six  miles  per  hour,  and  I  ran  along  with  the  engine 
until  the  engine  struck  the  wagon. 
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Q.  What,  if  anything,  did  you  do  when  you 
jumped  from  the  engine  with  reference  to  giving 
any  signals  ? 

A.  I  don't  know  how  many  signals  I  did  give.  I 
don't  know  how  many  signals  I  gave  after  I  was  on 
the  ground  but  I  ran  along  with  the  rear  of  the  en- 
gine until  the  engine  struck  the  wagon,  to  see  if  there 
was  a  possible  chance  for  him  to  get  by. 

The  engineer's  position  in  the  cab  of  that  engine 
w^as  on  the  south  side  of  the  cab,  the  same  side  of 
the  engine  I  was  on,  and  the  same  side  that  the 
wagon  was  coming  from.  I  gave  a  wash-out  signal, 
that  is  an  action  of  the  lamp,  that  was  at  the  time 
I  dropped  off,  or  just  prior  to  the  time  I  stepped  off 
the  footboard  that  I  gave  that  wash-out  signal. 
That  was  just  prior  to  the  time  I  stepped  off  the 
footboard  that  I  gave  what  is  termed  a  wash-out 
signal,  that  is,  to  stop  immediately.  The  engine 
struck  the  wagon  on  the  tracks  to  the  east  of  the 
center  of  the  crossing. 

There  was  also  a  street-car  track  on  Montana 
Street,  that  went  across  this  railroad  crossing. 
There  were  gates  at  this  crossing,  which  were  up  at 
the  time,  unfortunately. 

Q.  Was  there  any  flagman  at  the  crossing?  [60] 
Mr.  FURMAN. — We  object  to  this  question  as  in- 
competent, irrelevant  and  immaterial,  no  damage 
being  predicated  upon,  or  based  upon,  the  failure  to 
maintain  lights,  or  to  maintain  a  flagman  at  this 
crossing. 

The    COURT.— The   objection   is   overruled.     It 
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might  make  a  difference  in  the  degree  of  care,  or 
diligence,  on  the  part  of  the  engineer  to  exercise. 
If  there  was  a  flagman  there,  the  engineer  might 
rely,  to  some  extent,  on  him,  but  if  there  was  none 
there,  and  he  knew  it,  it  might  require  more  dili- 
gence on  his  part. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  There  was  not. 

This  accident  took  place  about  four  A.  M.  After 
the  engine  struck  the  w^agon  it  dragged  it  four  car- 
lengths  and  an  engine  length,  the  car-lengths  are 
from  thirty-six  to  forty  feet,  and  the  engine  is  be- 
tween fixty  and  sixty  feet,  approximately,  I  don't 

know  exactly. 

Q.  What,  if  anything,  did  you  do  after  the  engine 
stopped  ? 

A.  When  the  engine  stopped  I  immediately,  or 
possibly  a  little  before  it  stopped,  I  got  off  the  side 
like  of  the  car,  I  went  over  across  the  draw-heads 
to  the  north  side  of  the  track — I  am  not  positive 
whether  it  came  to  a  full  stop  at  that  time  or  not. 

[61] 

I  saw  the  boy  after  the  accident.  He  was  in 
pretty  bad  condition.  I  found  him  between  the 
rails  about  underneath  the  draw-heads,  a  little  bit 
closer  to  the  north  rail  between  the  second  and  third 
car  ahead  of  the  engine. 

Q.  What  have  you  to  say  with  reference  to 
whether  or  not  he  was  living  or  dead  ? 
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A.  Well,  I  considered  he  was  beyond  all  human 
aid  at  that  time. 

Q.  Did  you  notice  any  movements — I  will  ask  you 
if  it  is  not  a  fact  that — 

The  COUET. — Do  not  lead  this  witness  too  much. 
This  witness  is  able  to  answer  without  leading  him. 

Q.  What  did  you  notice  with  reference  to  any 
movements  of  any  part  of  the  body  ? 

Mr.  FURMAN. — We  object  to  this  as  leading  and 
suggestive. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion. 

A.  Merely  gasping  a  little,  frothing  at  the  mouthy 
as  if  in  his  last  struggles  for  life;  I  considered  him 
to  be  beyond  all  human  aid  at  the  time. 

He  was  between  the  rails  of  the  track  at  the  time. 
His  body  was  about  three  car-lengths  and  one-half, 
just  [62]  the  exact  distance  I  don't  know  from 
the  center  of  the  crossing  of  Montana  Street. 

Q.  State  whether  or  not  you  noticed  any  blood  or 
anything  else  upon  the  rails  of  the  track  prior  to 
the  time  you  saw  the  body  east  of  a  point  where  you 
found  the  body. 

Mr.  FURMAN.— This  is  objected  to  as  leading 
and  also  suggestive. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  allowed  an  exception. 

A.  I  don't  quite  understand  your  question. 
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Q.  Well,  was  there  anything  found  by  you  with 
reference  to  parts  of  the  body  east  of  the  place  where 
you  found  the  body  itself,  the  main  portion  of  the 
body? 

A.  Before  making  my  first  examination  of  the 
body  you  mean? 

Q.  At  any  time? 

A.  I  saw  that  afterward,  yes. 

Q.  What  did  you  find  there  ? 

A.  His  hand  was  picked  up  about,  I  should  judge, 
ten  feet  east  of  the  body,  picked  up  by  the  assistant 
undertaker,  I  was  with  him  at  the  time. 

There  was  nothing  else  that  I  could  call  to  mind 
that  was  found  there. 

Q.  Was  there  any  blood  or  anything  of  that  kind? 

Mr.  FURMAN. — I  object  to  this  as  leading  and 
suggestive.     [63] 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

Q.  About  how  far  east  of  the  body  was  it  that  you 
found  the  blood  ? 

Mr.  FURMAN. — I  object  to  this  as  leading  and 
also  a  repetition. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  If  I  remember  rightly  it  was  between  where 
the  hand  was  picked  up  and  the  location  of  the  body. 

Where  I  first  saw  any  of  these  remains  of  the 
body,  or  signs,  was  about  a  hundred  and  forty-five 
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feet  east  of  the  crossing. 

Q,  At  what  rate  of  speed  would  you  say  the  horses 
and  wagon  were  moving? 

A.  About  four  or  five  miles  per  hour  probably,  the 
team  was  jogging,  a  little  jog  or  trot. 

With  reference  to  the  condition  of  the  lines  on  the 
horses  when  I  saw  them,  that  is  when  they  got  into 
a  place  where  I  could  see  them,  the  lines  were  slack. 
I  have  seen  this  paper,  the  rules  of  the  company, 
which  you  now  show  me,  before.  Those  are  the  Chi- 
cago, Milwaukee  and  Puget  Sound  Railway  Com- 
pany's rules.  That  paper  contains  the  rules  of  that 
company  and  were  in  effect  at  the  time  this  [64] 
accident  took  place.  There  is  a  rule  of  the  company 
with  reference  to  giving  signals  before  reaching 
crossings.  The  rule  is  that  the  bell  must  be  rung  in 
approaching  all  crossings  at  grade. 

Q.  What  have  you  to  say  as  to  whether  or  not  it 
should  be  rung  continuously? 

Mr.  FURMAN. — ^This  is  objected  to  as  leading 
and  suggestive. 

Objection  overruled. 

To  which  ruling  of  the  court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  The  rules  call  for  the  bell  to  be  rung  upon  ap- 
proaching all  crossings  at  grade,  and  continuously 
rung  until  the  crossing  is  passed. 

Q.  I  will  ask  you  what  tonnage  was  upon  that 
train  that  night,  if  you  know  ? 

A.  Approximately  700  tons,  sixty  tons  per  car. 

Q.  What  was  the  tonnage  of  the  engine  ? 
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A.  About  sixty-five  tons,  between  a  hundred  forty- 
five  and  a  hundred  and  thirty  thousand  pounds. 

Q.  What  were  the  requirements  of  the  company 
with  reference  to  the  crews  on  trains  ? 

Mr.  FUEMTN. — I  object  to  this  as  incompetent, 
and  as  not  being  the  best  evidence. 

Objection  overruled.     [65] 

To  which  rulino-  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  A  crew  consists  of  a  conductor,  two  brakemen, 
engine  foreman,  and  two  helpers. 

Mr.  WHEELER.— We  offer  in  evidence  Plain- 
tiff's Exhibit  ^^B,"  and  particularly  rule  No.  94. 

Mr.  PURMAN. — This  is  objected  to  for  the  reason 
that  it  does  not  appear  that  the  rule  was  applicable 
to  trains  of  the  class  of  that  train  on  the  morning  in 
question. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

Rule  No.  94  read  in  evidence  as  follows : 

''The  whistle  shall  be  sounded  in  accordance  with 
the  rules,  one-half  mile  from  stations,  railway  cross- 
ings, drawbridges  and  junctions,  also  eighty  rods 
from  highway  crossings;  the  bell  shall  be  rung  and 
kept  ringing  until  the  crossing  is  passed." 

This  was  about  four  o'clock  in  the  morning  that 
this  happened.  It  was  not  what  you  would  call  dark, 
and  it  was  not  light.  There  was  an  arclight  almost 
directly  over  the  crossing. 

Q.  Por  what  distance  would  you  say  the  rays  of  the 
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arclight  were  thrown  ? 

Mr.  FUEMAN. — This  is  objected  to  as  calling  for 
the  conclusion  [66]  of  the  witness.  The  witness 
is  not  qualified  to  give  expert  testimony. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Probably  throw  a  light  for  a  hundred  feet,  a  re- 
flection. 

Q.  What  have  you  to  say  as  to  whether  or  not  you 
have  seen  people  passing  along  that  street  *? 

Mr.  FURMAN. — I  object  to  this  for  the  reason 
that  it  is  incompetent,  irrelevant  and  immaterial. 

The  COURT. — I  think  it  can  be  assumed  that  peo- 
ple pass  along  the  street. 

Q.  I  mean  at  this  particular  time  in  the  morning, 
have  you  seen  men  pass  over  these  tracks  ? 

The  COURT.-7-I  think  the  question  is  proper.  The 
objection  will  be  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  I  have  seen  people  passing  there  at  all  hours, 
pedestrians,  vehicles  passing  at  all  hours  of  the  night 
over  this  particular  crossing. 

This  tender  that  was  on  the  xear  end  of  this  engine 
on  this  morning  was  what  I  know  as  a  sloping  tender, 
it  can  be  termed  a  fan-tail  tender.  I  have  ridden  on 
that  engine  myself. 

Q.  How  close  to  the  engine  could  you  see  an  object 
when  [67J  you  are  sitting  in  the  cab  of  the  engine 
and  looking  back — how  close  you  could  see  an  object 
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to  the  rear  end  of  the  engine  ? 

Mr.  FURMAN.— I  object  to  this  as  calling  for  a 
conclusion  on  the  part  of  the  witness,  and  as  incom- 
petent and  immaterial,  and  for  the  reason  that  the 
witness  is  not  qualified  to  give  expert  testimony  on 
this  matter. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  By  having  your  head  at  the  window  you  could 
see  it  any  time,  you  could  see  directly  to  the  wheels  of 
the  tender  along  the  rail  on  this  side. 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS.— Describing  the  shape  of  this 
water-tank  a  little  more  fully,  the  tank  was  on  the 
west  end  of  the  engine  and  the  engine  was  backing 
up,  going  west.  The  slope  on  this  tender  begins  just 
back  of  the  coal  pit,  which  is  located  right  next  to  the 
cab.  This  coal  pit  is  probably  three  feet  across  by 
four  feet  and  a  half  long,  and  immediately  behind  that 
the  tender  begins  to  slope.  As  to  how  high  the  top 
of  the  tender  is  from  the  rail  of  the  track,  I  don't 
know,  but  I  should  judge  that  it  is  about  four  feet 
high;  I  don't  think  it  is  any  higher  than  that,  pos- 
sibly not  as  high.     [68] 

On  this  morning  I  was  standing  on  the  extreme 
southwest  corner  of  the  footboard. 

Q.  I  will  ask  you  if  one  of  the  stop-cocks  were  open 
on  the  engine  as  it  came  around  that  curve  ? 
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A.  It  was  not;  if  it  had  been  we  would  not  have 
been  going. 

I  don't  think  that  there  was  any  exhaust  of  steam 
at  all  from  the  engine. 

I  am  not  working  for  the  Milwaukee  Railroad 
Company  at  this  time.  I  didn't  quit  their  employ- 
ment. What  happened  was  they  took  me  out  of 
service  and  they  have  never  returned  me.  I  am  not 
discharged,  although  I  am  not  in  their  service. 

There  was  practically  seven  hundred  and  twenty 
tons  weight  on  that  train  on  this  morning,  it  may 
have  been  less,  but  I  don't  think  it  was  any  more. 
There  was  an  air-brake  connection  made  along  that 
train  from  the  engine,  the  engine  included,  and  they 
were  connected  up.  The  speed  as  we  came  around 
that  curve,  three  hundred  and  thirty  feet,  or  there- 
abouts, from  the  crossing  was  eight  or  nine  miles  per 
hour.  At  the  time  I  got  off  the  engine  at  a  point  east 
of  the  crossing,  the  speed  was  five  or  six  miles  an 
hour.  When  I  got  off  the  engine  I  was  about  thirty 
feet  from  the  crossing,  at  the  outside  limit. 

Q.  I  will  ask  you  if  you  did  not  make  a  statement 
over  [69]  your  own  signature  in  making  a  report 
of  this  accident  to  this  effect:  '^I  did  not  give  him  a 
stop  signal  until  I  saw  we  could  not  avoid  hitting  the 
wagon  and  jumped  right  after  giving  signal." 

Mr.  WHEELER. — I  object  to  this  as  improper 
cross-examination.  It  is  improper  if  it  is  for  the 
purpose  of  impeachment.  There  has  been  no  grounds 
laid  for  impeachment  as  yet. 

The  COURT. — I  think  so ;  he  is  not  asked  for  his 
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opinion  whether  or  not   the   engineer   conld  have 
stopped  the  train  if  he  gave  him  the  signal.    I  do  not 
think  the  proper  foundation  for  impeachment  has 
been  laid.    The  objection  will  be  sustained. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

I  can't  say  that  I  am  familiar  with  all  the  street 
crossings  down  there.  With  reference  to  whether  or 
not  I  am  familiar  with  the  crossings  that  have  been 
established  there  at  the  time  I  was  working  there,  I 
will  say  that  I  am  familiar  with  the  Montana  Street 
crossing  and  also  the  Placer  Street  crossing.  I  have 
been  crossing  the  Montana  Street  crossing  at  the 
place  where  this  accident  happened  for  some  time, 
and  have  been  crossing  there  since  the  twentieth  of 
June,  if  I  remember.  I  have  been  working  there 
from  the  twentieth  of  June  until  this  day  in  question 
and  had  frequently  been  over  this  strip  of  track, 
[70]  having  gone  over  it  several  times  each  shift. 
There  was  a  crossing  at  Placer  Street  also.  I  recol- 
lect this  Greenwood  alley,  or  I  know  there  is  a  street 
there,  I  saw  a  street  but  I  don't  know  what  the  name 
of  it  is. 

I  never  heard  the  bell  ring  after  the  whistle  was 
sounded  until  the  accident  happened.  I  didn't  hear 
the  bell.  I  know  of  no  noise  emanating  from  the  en- 
gine, escaping  steam  or  anything  of  that  kind  at  that 
particular  point,  nothing  that  I  call  to  mind  at  the 
present  time.  I  immediately  prior  to  the  time  that  I 
stepped  off  the  engine,  I  was  standing  on  the  south 
corner  of  the  footboard.    The  footboard  runs  the  full 
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length  of  the  engine,  or  the  tender,  and  under  the 
draw-head  from  one  end  of  the  tender  to  the  other 
just  in  front  of  the  wheel.  It  runs  across  the  end  of 
the  tender,  this  particular  footboard,  I  was  standing 
on  that. 

It  is  usually  the  duty  of  the  fireman  to  ring  the 
bell ;  the  bell  cord  is  on  his  side,  but  sometimes  they 
have  it  connected  so  that  either  of  them  can  ring  the 
bell,  but  I  believe  it  is  the  foreman's  to  take  care  of 
the  bell,  and  it  is  the  engineer's  duty  to  see  that  he 
attends  to  his  duty. 

I  am  familiar  with  engine  No.  1163.  The  bell  cord 
was  on  the  left  side  of  that  engine,  which  is  the  f ore- 
man 's  side,  but  I  don't  remember  if  the  bell  cord  was 
connected  all  the  way  across  so  the  engineer  could 
reach  it  or  not.  [71]  The  name  of  the  fireman  on 
that  morning  is  Joe  Barish,  or  a  name  very  similar 
to  that.    I  do  not  know  where  he  is  now. 

When  I  first  saw  the  wagon  approaching  from  the 
south  I  was  about  three  hundred  thirty  or  three  hun- 
dred forty  feet  from  the  crossing,  and  we  were  going 
at  a  rate  of  speed  of  between  seven  and  nine  miles  per 
hour.  The  wagon  at  that  time  was  about  a  hundred 
and  forty-five  feet  from  the  crossing,  and  was  going 
at  a  rate  of  speed  of  probably  four  or  five  miles  per 
hour.  I  watched,  continuously,  the  approach  of  the 
wagon  and  team  from  the  time  I  first  saw  it.  There 
was  no  effort  made  on  the  part  of  the  driver  of  the 
team  to  check  or  stop  it  from  the  time  I  saw  it.  I 
observed  the  character  of  the  team  that  was  drawing 
the  wagon,  and  I  saw  no  evidence  of  fright  of  the 
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team  whatever.  Just  before  the  engine  struck  the 
wagon,  one  horse  did  throw  his  head  up  like  he  had 
just  started  to  sheer  a  little  bit.  That  was  the  first 
I  noticed  the  horse  do  anything  at  all.  Up  until 
that  time  there  was  no  evidence  of  alarm  on  the  part 
of  the  team  that  I  noticed.  Up  until  that  time  the 
approach  of  the  team  was  fairly  uniform  all  the  time. 
I  saw  no  sign  of  any  driver  at  all.  I  saw  no  indica- 
tion that  there  was  any  driver  in  the  wagon.  I  could 
see  the  character  of  the  vehicle  itself  when  it  got  into 
the  rays  of  the  street  lights.  The  vehicle,  or  wagon, 
was  about  forty  or  fifty  feet  from  the  crossing,  [72] 
possibly  more,  when  it  came  into  the  rays  of  the  street 
lights  so  you  could  distinguish  and  ascertain  the  char- 
acter of  the  vehicle.  At  that  time  you  could  see  the 
lines  over  the  horses'  backs.  The  lines  were  slack, 
and  there  was  no  evidence  of  the  driver.  It  was  a 
covered  vehicle  with  glass  in  front  and  on  the  sides. 
The  point  at  which  I  gave  the  first  signal  to  stop  to 
the  engineer  was  about  between  a  hundred  and  fifty 
and  two  hundred  feet  from  the  crossing.  The  place 
where  I  stood  on  this  engine  was  on  the  same  side 
of  the  engine  that  the  engineer  was  on,  or  supposed 
to  have  been  on.  The  first  signal  I  gave  him  was  a 
slow-down  sign.  That  signal  was  made  by  holding 
the  right  hand  up  in  such  a  position  as  this  (indicat- 
ing). The  next  signal  I  gave  was  stop  signal,  and 
gave  that  signal  when  we  were  some  seventy-five  to  a 
hundred  feet  away  from  the  crossing.  With  refer- 
ence to  how  long  it  w^as  that  I  gave  the  first  signal 
until  I  gave  the  second  signal  I  can  only  say  that  in 
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my  judgment  the  engine  traveled  about  a  hundred 
twenty-five  feet,  I  can't  tell  the  exact  time  it  took.  I 
do  not  care  to  estimate  the  time.  It  would  be  hard 
for  me  to  estimate  or  approximate  the  time,  and  I 
don't  care  to  do  it. 

Q.  Mr.  Chapell,  will  you  kindly  make  an  estimate 
of  the  time  that  elapsed  after  you  gave  the  first  signal 
until  you  gave  the  second  signal?     [73] 

A.  I  don't  care  to  do  it,  it  would  be  a  conclusion 
and  I  couldn't  estimate  with  accuracy. 

I  would  not  want  to  give  you  an  estimate  of  the 
exact  time  it  was.  If  I  said  that  it  was  more  than 
tw^enty  seconds,  it  would  lead  to  a  positive  answer, 
and  I  wouldn't  want  to  do  that.  I  don't  think  it  was 
hardly  twenty  seconds. 

I  have  been  in  the  yard  service  of  the  railroad  since 
October  12,  1897,  in  the  neighborhood  of  sixteen  or 
seventeen  years,  and  have  been  employed  in  the 
capacities  of  yardman,  trainman,  brakeman  and  en- 
gine foreman  and  conductor.  During  these  years  I 
have  had  occasion  frequently  to  consult  a  watch  and 
time  different  things  as  a  railroad  man  does,  but 
hardly  figure  down  to  seconds  though.  As  a  matter 
of  fact  our  watches  are  regulated  with  the  idea  of  our 
beinsr  able  to  get  down  to  seconds,  if  necessary.  I 
have  done  tKat  for  sixteen  or  seventeen  years,  but 
never  had  occasion  to  get  down  as  closely  as  seconds. 
During  all  that  time,  or  nearly  all  of  it,  I  have  had  a 
watch,  or  supposed  to  have  had.  I  can't  tell  you  how 
much  of  that  time  I  was  without  a  watch,  but  differ- 
ent times  I  didn't  have  one,  but  arranged  to  get  one 
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as  soon  as  I  could ;  I  was  supposed  to  have  one. 

As  to  whether  the  interval  of  time  between  giving 
the  first  and  second  signal  was  as  long  as  fifteen  sec- 
onds I  can't  say.  It  might  be  eight  or  nine  seconds 
or  ten,  and  possibly  it  may  have  been  fifteen.  I  im- 
agine that  it  was  [74]  between  eight  and  fifteen 
seconds.  That  is  my  best  opinion  at  this  time,  my 
best  judgment.  I  think  that  is  a  fairly  accurate  esti- 
mate of  the  time.  I  testified  that  there  was  no  answer 
to  signals  I  gave  the  engineer.  I  am  talking  about 
the  same  signals  that  Mr.  Wheeler  asked  me  about 
when  I  told  him  that  I  observed  no  answer  from  the 
engineer. 

I  have  gotten  answers  to  signals  that  I  gave  the 
engineer  in  the  form  of  a  blast  whistle.  The  engineer 
does  not,  ordinarily,  respond  by  blowing  his  whistle 
when  I  give  him  a  signal  to  slow  down.  He  does  not 
respond  to  the  signal  to  stop  by  blowing  the  whistle. 
I  had  no  reason  to  expect  him  to  on  this  occasion. 
But  I  expected  him  to  comply  with  the  signals.  I  did 
not  expect  him  to  answer  the  signals.  The  rules  of 
the  company  provide  for  an  answer  to  be  given  to 
signals  under  certain  coiiditions.  With  reference  to 
these  two  particular  signals  that  I  gave,  there  was  no 
answer  required,  but  it  is  '^ action"  in  that  case. 

At  the  time  I  saw  the  horses'  heads  they  were  just 
on  the  rail,  on  the  south  rail,  at  which  time  I  was 
about  thirty  feet  away,  at  the  farthest.  I  don't  think 
we  were  less  than  thirty  feet,  or  more.  I  got  off  this 
step  to  get  out  of  the  accident ;  I  foresaw  myself.  It 
was  a  precautionary  measure  with  me.    I  stayed  there 
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as  long  as  I  deemed  it  was  safe,  then  I  got  off.  The 
accident  happened  almost  immediately  after  I  got  off, 
or  as  soon  as  [75]  the  engine  could  reach  the 
wagon  at  the  rate  of  speed  it  was  going  and  the  dis- 
tance it  was  from  the  wagon.  The  horses  had  gotten 
across  the  track  when  the  engine  struck  the  wagon. 
They  had  gotten  entirely  across.  There  is  a  foot- 
board to  stand  on  on  the  end  of  the  engine  on  which 
I  stood.  The  head  end  of  the  water-tank  hit  the  body 
of  the  wagon.  At  the  time  it  was  hit  I  was  on  the 
south  side  of  the  train  on  the  ground. 

Q.  Now,  state  whether  or  not  you  were  in  view  of 
the  engineer  at  the  time  the  water-tank,  or  the  tender 
came  along  and  hit  the  wagon, — ^were  you  in  a  posi- 
tion where  you  could  have  been  seen  from  the  north 
side  of  the  train  ? 

A.  No,  I  was  not.  I  say  I  was  not — my  lamp 
may  have  been  in  such  a  position  that  the  lamp  could 
have  been  seen  before  the  space  was  closed  up  by  the 
tender  and  the  wagon. 

Q.  After  you  stepped  off  on  the  ground,  I  mean, 
could  you  have  been  seen  from  the  north  side  of  the 
train  ? 

A.  I  ran  along  with  the  engine,  keeping  up  with 
it  to  see  if  it  was  possible  that  the  wagon  was  going 
to  get  out  of  the  way. 

I  ran  along  with  it  until  it  hit  the  wagon. 

Q.  And  you  kept  up  practically  with  the  extreme 
end  of  it?        A.  Yes,  sir. 

I  was  at  the  end  of  the  water-tank  at  the  time  the 
water-tank  hit  the  wagon.     I  did  not  collide  with  the 
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wagon  [76],  myself.  I  was  on  the  south  side  of 
the  train.  I  was  not  ahead  of  the  water-tank  after 
I  got  off  on  the  ground ;  there  may  have  been  a  pos- 
sible chance  that  my  light,  or  lamp,  could  have  been 
seen  before  the  space  was  closed  up ;  I  am  not  saying 
that  it  was  not  seen,  there  was  a  possible  chance  that 
it  may  have  been  seen.  I  kept  running  with  the 
train  at  the  time  the  accident  happened. 

Q.  And  did  you  stand  there  in  the  road  until  the 
train  came  to  a  full  stop  ? 

A.  I  stood  there  until  the  train  was  almost  to  a 
stop,  I  don't  remember  if  it  was  exactly  to  a  full 
stop,  my  intention  was  to  get  to  the  other  side  as 
quick  as  possible  to  see  what  had  happened  to  the 
team  and  the  driver,  if  there  was  one. 

Q.  At  what  point  did  you  cross  the  train  to  the 
north  side?        A.  I  couldn't  tell  you. 

Q.  Did  you  do  it  between  the  train  or  climb  over 
any  of  the  cars? 

A.  I  went  between  the  cars,  over  the  draw-heads 
of  the  cars. 

I  don't  remember  just  now  which  cars  I  went  be- 
tween. The  cars  between  which  I  went  were  in  the 
vicinity  of  the  crossing.  I  don't  remember  whether 
the  train  was  going  at  full  speed  when  I  got  across 
on  the  other  side.     I  had  my  lantern  in  my  hand. 

With  reference  to  who  were  the  persons  on  the 
north  side  of  the  train  after  I  got  over  there  [77] 
I  don't  know,  I  didn't  see  any  one,  I  didn't  look,  I 
took  a  view  of  the  team  to  see  if  there  was  a  driver 
and  see  if  he  had  hung  on  to  the  lines  and  been  pulled 
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over  out  of  the  way,  and  I  immediately  looked  into 
the  wagon  and  saw  that  the  driver  was  not  there, 
and  I  made  a  search  for  the  driver  to  see  if  he  was 
killed,  and  I  went  toward  the  engine  and  I  found 
him  between  the  second  and  third  cars  ahead  of  the 
engine.  When  I  got  over  to  the  north  side  of  the 
track  I  saw  the  team  lying  on  the  side  of  the  track, 
which  was  at  the  end  of  the  train  to  the  rear  of  the 
engine.  I  found  the  team  at  the  side  of  the  track, 
about  fifty  feet,  I  imagine,  from  the  crossing,  prob- 
ably sixty  feet,  it  may  have  been  a  little  more,  but 
in  that  neighborhood.  I  went  to  look  for  the  driver, 
and  I  found  him.  I  am  positive  that  I  was  the  first 
one  to  find  him.  There  was  no  one  else  there  at  the 
time,  that  I  remember  of.  I  don't  know  at  the 
present  time  who  was  the  next  man  that  came  there. 

Q.  Did  you  say  that  at  the  time  you  saw  Mr.  Clem- 
ent he  w^as  breathing,  that  you  saw  him  breathing, 
saw  him  gasping? 

A.  He  was  gasping  at  the  time  I  went  to  him.  In 
the  first  place  I  went  to  him  and  made  this  examina- 
tion, I  flashed  my  lamp  in  his  face  and  looked  at 
him. 

I  recall  the  time  that  my  deposition  was  taken  on 
the  25th  day  of  February,  in  Butte,  Silver  Bow 
County,  Montana,  before  Charles  H.  Little,  Notary 
Public,  concerning  [78]  the  death  of  David 
Clement.  I  made  such  a  deposition,  and  remember 
testifying  at  that  time. 

Q.  I  will  ask  you  whether  or  not  at  that  time  and 
place  Mr.  Wheeler  asked  you  this  question:    "<i. 
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W-ere  there  any  signs  of  life  in  the  body  at  the  time 
that  you  saw  it  first,"  and  did  you  answer:  ^^I  could 
not  tell."    Did  you  so  testify? 

A.  Well,  I  don't  remember  just  how  I  answered 
that  question,  but  I  am  answering  it  now. 

Q.  And  I  will  ask  whether  or  not  Mr.  Wheeler 
further  asked  you  this  question:  ^'Q;.  You  did  not 
make  an  examination  of  it  close  enough  to  tell 
w^hether  or  not  there  was  any — "  and  you  answered: 
^^No,  I  did  not."  Then  the  question  goes  on: 
"(^.  — breathing  or  anything  of  the  kind,"  and  you 
made  the  answer:  ^'No,  sir."  Did  you  so  testify 
at  that  time  and  place  ? 

A.  I  don't  remember  at  this  time,  I  remember  of 
testifying  that  I  considered  him  beyond  all  human 
assistance. 

Q.  I  will  ask  you  if  at  that  time  and  place  Mr. 
Wheeler  did  not  ask  you  this  question:  "(^.  Was 
any  move  made  by  the  boy  after  you  saw  him?"  and 
you  made  answer  to  that  question:  ^^A.  Not  that  I 
could  see." 

A.  Not  as  to  the  limbs  or  any  portion  of  his  body, 
the  onl}^  movement  that  was  visible  at  all  was  his 
gasping. 

Q.  Well,  I  am  asking  you  if  you  so  testified  at  that 
time  and  place?    .[79] 

A.  Well,  I  don't  remember  now,  that  has  been  a 
long  time  ago. 

Q.  I  will  ask  you  whether  Mr.  Wheeler  at  that 
time  further  asked  you:  '^Q.  Not  that  you  could 
see?"  and  you  answered,  ^'A.  No."    Did  you  make 
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that  answer  to  that  question? 

(Hesitation  by  witness.) 

By  the  COURT.— Q.  The  question  is  whether  you 
remember  of  so  testifying  before  Mr.  Little  as  no- 
tary public? 

A.  I  remember  that  I  dfd  testify,  but  it  was  two 

years  ago. 

Q.  Well,  do  you  remember  that  question  being 
asked  you  and  of  giving  that  answer? 

A.  Not  particularly,  no. 

Mr.  FUEMAN.— Q.  How  long  was  it  after  the  ac- 
cident before  you  saw  the  body? 

A.  Saw  it  as  quick  as  I  could  get  to  it. 

Q.  I  will  ask  you  whether  or  not  at  the  same  time 
and  place  Mr.  Wheeler  did  not  ask  you  this  ques- 
tion: "Q,  Were  you  the  first  one  that  saw  the 
body,"  and  you  answered:  ''A.  As  far  as  I  know." 

Mr.  WHEELER.— He  has  already  testified  to 
that  on  this  trial.  That  is  not  proper  question  of 
impeachment. 

By  Mr.  PURMAN.— Were  you  asked  this  ques- 
tion by  Mr.  Wheeler:  ^'Q.  Could  you  tell  whether 
or  not  the  boy  was  breathing  any  at  that  time?"  and 
you  answered:  ''A.  No,  I  could  not."     [80]     Did 

you  so  testify? 

A.  I  don't  remember  what  I  told  you  before— you 

asked  me  the  same  question. 

Q.  Did  you  take  hold  of  the  body  at  that  time  ? 

A.  No  I  did  not. 

I  was  at  the  coroner's  inquest  held  over  the  body 
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of  David  Clement  on  the  13th  day  of  November, 
1912,  before  Louis  P.  Smith  and  a  jury,  but  I  don't 
remember  who  the  jury  was.     I  remember  of  testi- 
fying at  the  inquest. 

Q.  I  will  ask  you  whether  at  the  time  you  testified 
at  the  coroner's  inquest  Mr.  Wheeler  asked  you  this 
question:  ^*Q.  When  you  first  saw  the  body  I  pre- 
sume the  man  was  dead  at  that  time  ? ' '  and  you  an- 
swered: ^'A.  Yes,  sir."  Do  you  recollect  whether 
you  testified  to  that  or  not  at  the  coroner's  inquest? 

A.  I  have  not  seen  the  coroner's  inquest  since. 

Q.  Do  you  recollect  your  testimony? 

A.  I  don't  recall  exactly  what  the  language  was. 

I  don't  recall  whether  I  made  that  answer  or  not. 

I  remember  of  signing  a  statement  as  to  how  this 
accident  happened. 

Q.  In  that  statement,  I  will  ask  you  whether  or 
not  in  making  your  report  to  the  company  of  how 
this  accident  happened  you  made  the  statement  that 
contained  this  sentence:  ^^ Clement  was  badly  cut 
and  bruised  and  was  dead  when  we  got  to  him,"  I 
show  you  the  statement  and  ask  you  .[81]  if  you 
signed  it  ? 

A.  As  I  answered  before,  practically  the  same,  I 
did  consider  him  dead,  beyond  any  human  as- 
sistance. 

That  is  my  signature ;  I  signed  that  statement,  but 
just  what  it  contained  I  didn't  know  at  the  time. 
After  looking  at  this  statement  concerning  the  acci- 
dent, the  statement  that  was  made  to  the  claim  de- 
partment  of   the   Chicago,   Milwaukee   and   Puget 
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Sound  Railway  Company,  it  looks  similar  to  the 
statement   I   signed,   but   I   have  not   read  it   all 
through.     That  is  my  signature  to  the  statement.     I 
signed  that  statement,  without  reading  it,  it  was 
written  by  Mr.  Webb,  the  claim  agent. 

Mr.  FURMAN.— We  offer  in  evidence  the  por- 
tion of  the  statement  that  the  witness'  attention  has 
been  called  to,  as  to  the  condition  of  Mr.  Clement 
when  he  got  to  him.  That  is  the  only  portion  we 
care  about  at  this  time.  I  will  read  it  in  evidence, 
wMch  is  as  follows:  ^^ Clement  was  badly  cut  and 
bruised  and  was  dead  when  we  got  to  him." 

The  WITNESS. --May  I  answer  that  question 
now?  I  made  the  answer  at  that  time  that  I  con- 
sidered him  dead,  beyond  any  human  assistance. 

By  Mr.  FURMAN.— Q.  Mr.  Chapell,  I  am  asking 

you,  did  you  make  that  statement  to  the  claim  agent? 

A.  I  possibly  did  if  it  appears  there,  although  it 

was  signed    .[82]     up  without  my  reading  it  over, 

which  was  very  lax  on  my  part. 

Q.  I  will  ask  you  whether  or  not  in  your  statement 
to  the  claim  agent  with  respect  to  how  this  accident 
happened  on  South  Montana  Street,  in  this  city, 
David  Clement,  who  lost  his  life,  whether  you  made 
the  statement  to  the  claim  agent  as  follows;  with 
reference  to  the  whistle  and  bell  only,  I  ask  you 
whether  you  made  this  statement  to  the  claim  agent 
or  not:  ''We  rounded  the  curve  east  of  the  Montana 
Street  crossing,— engineer  sounded  the  regular  cross- 
ing whistle,  engine  bell  was  ringing?" 

A.  It  so  appears  there.    The  engine  bell  rang 
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east  of  the  Montana  Street  crossing,  that  is  what  I 

said. 

Q.  But  did  you  make  that  statement  to  him,  to  Mr. 
Webb?        A.  No,  sir;  it  is  not  correct. 

At  the  time  the  engine  collided  with  this  covered 
wagon,  I  did  not  hear  any  outcry  of  any  kind,  not 
that  I  remember  of. 

Q.  I  will  ask  you  whether  or  not  at  the  time  you 
attended  the  inquest  over  the  body  of  David  Clem- 
ent, Jr.,  and  testified  there,  whether  the  coroner 
asked  you  to  state  in  your  own  way  just  how  the  ac- 
cident happened  or  occurred  and  whether  or  not  you 
did  not  state  at  that  time :  ^'I  saw  a  wagon  and  team 
approaching  the  Montana  Street  crossing  from  the 
south  and  the  team  was  jogging  at  an  ordinary  little 
gate;  there  was  no  effort  made  and  I  couldn't  tell 
[83]  what  the  man  was  doing,  but  took  it  for 
granted  that  he  would  stop,  as  the  view  was  equal; 
that  is,  mine  and  the  man  driving  the  team ;  the  en- 
gine bell  Avas  ringing  and  I  supposed  that  the  man 
was  going  to  stop."  Did  you  so  testify  at  the  coron- 
er's inquest? 

A.  I  didn't  testify  that  the  engine  bell  was  ring- 
ing at  that  point,  no,  sir. 

Q.  I  will  ask  you  whether  or  not  at  that  time  and 
place  Mr.  Purman  asked  you  this  question:  ^^Q.  The 
bell  was  ringing  and  the  whistle  blowing?"  and  did 
I  understand  you  to  answer:  ^^Yes"? 

A.  I  did  not ;  it  is  impossible  for  anything  of  that 
kind  to  happen. 

Q.  And  I  will  ask  you  whether  or  not  you  were 
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asked  about  the  exhaust  on  the  engine  that  morning  ? 

A.  Yes. 

Q.  And  you  state,  did  you  not,  that  the  exhaust 
was  going  and  could  be  heard  for  three  quarters  of 
a  mile  on  a  morning  like  that. 

A.  I  believe  that  I  answered  that  the  engine  had 
an  exhaust  which  could  be  heard,  everything  being 
perfectly  quiet  in  the  neighborhood,  but  I  don't  be- 
lieve that  I  remember  of  the  exhaust  coming  from 
her  at  all. 

I  don't  know  whether  the  exhaust  was  working 
that  morning  or  not.  I  don't  see  how  I  could  have 
testified  at  the  coroner's  inquest  that  the  exhaust 
was  working  on  that  [84]  morning  when  I  didn't 
hear  it  at  all,  I  couldn't  tell  whether  it  was  or  not, 
I  left  that  to  the  engineer.  If  I  heard  the  exhaust 
on  that  morning  I  would  say  so. 

Redirect  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— At  the  time  the  signal  was  first 
given  that  I  have  spoken  of,  it  was  the  regular  cross- 
ing whistle  calling  for  one  long  and  two  short  blasts, 
but  they  were  cut  very  short,  it  was  the  usual  habit 
at  that  time  in  the  morning  not  to  make  any  unneces- 
sary noise. 

Q.  What  have  you  to  say  with  reference  to 
Avhether  or  not  it  was  a  loud  whistle  ? 

Mr.  FURMAN.— This  is  objected  to  as  incompe- 
tent and  immaterial.  He  has  already  testified  that 
it  was  the  regulation  crossing  whistle  that  had  been 
given.     It  is  objected  further  on  the  ground  that  it 
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is  repetition  and  improper  redirect  examination. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  It  was  not,  it  was  low  and  indistinct. 

With  reference  to  the  grade  of  the  tracks  there 
at  the  crossing,  I  estimated  at  about  one-half  of  one 
per  cent  at  the  crossing,  a  kind  of  a  water-grade.  A 
water-grade  is  considered  a  grade  where  water  will 
run  freely  of  its  own  accord.    .[85] 

Q.  How  many  times  did  you  visit  that  body,  or 
see  the  body  on  this  particular  morning? 

Mr.  FURMAN. — I  object  to  this  as  not  proper  re- 
direct examination. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

This  statement  which  was  shown  to  me  by  Mr. 
Furman  was  written  by  Mr.  Webb,  the  claim  agent 
for  the  Chicago,  Milwaukee  and  Puget  Sound  Rail- 
way Company.  The  statement  was  made  sometime 
after  the  accident,  I  don't  know  just  the  date;  there 
is  no  date  which  appears  on  the  statement.  The  ac- 
cident happened  on  the  morning  of  the  fifth,  and  I 
don't  remember,  but  it  occurs  to  me  that  the  state- 
ment was  made  at  a  later  date  than  that,  it  does  not 
seem  to  me  that  it  was  the  next  day  after  the  acci- 
dent. I  did  not  read  this  statement  over  before  I 
signed  it.  I  signed  it  down  in  the  freight  house  of 
the  Chicago,  Milwaukee  road,  early  in  the  morning, 
in  the  agent's  office. 
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Q.  Will  you  explain  to  the  jury  how,  if  at  all,  this 
wagon  was  pushed  along  in  front  of  the  engine,  if  it 
was  dragged  by  the  engine  ? 

Mr.  PURMAN. — I  object  to  this  as  calling  for  the 
conclusion  of  the  witness,  and  not  a  statement  of 
fact,  and  as  improper  redirect  examination. 

Objection  overruled.     [86] 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  The  wagon  was  caught  on  the  footboard  run- 
ning along  the  rear  end  of  the  engine  and  across  the 
rail — ^it  would  be  about  from  fourteen  to  eighteen 
inches,  this  footboard,  about  the  rail,  and  the  east 
side  of  the  wagon  was  caught  on  the  footboard  and 
slid  along  on  the  rail  ahead  of  the  engine. 

Q,  For  what  distance  did  that  slide  along  in  that 
manner  ? 

A.  It  went  the  distance  from  the  point  of  the  ac- 
cident to  the  point  where  the  engine  was  stopped. 

Q.  Andjwhat  distance  would  you  say  that  was? 

A.  It  was  four  car-lengths  and  a  half  and  an  en- 
gine-length. 

Q.  With  reference  to  the  condition  of  the  body  of 
the  wagon,  and  I  particularly  refer  to  the  floor  of 
the  wagon,  did  you  notice  that  after  the  engine  had 
stopped? 

A.  We  picked  the  wagon  and  set  it  over  to  one* 
side;  I  can't  call  to  mind  now  the  exact  position  of 
the  bottom  of  the  wagon,  the  exact  condition,  or 
what  it  was. 

Q.  What  is  your  best  recollection  with  reference  to 
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the  floor  of  the  wagon  as  to  whether  or  not  is  was 
smashed  up,  or  whether  or  not  the  floor  of  the  wagon 
was  still  in  shape  ? 

Mr.  FUEMTN.— I  object  to  this  as  repetition,  the 
witness  having  already  answered  the  question,  and 
as  leading  and     [87]     suggestive. 

The  COUET. — He  may  answer.  I  do  not  remem- 
ber of  it  having  been  answered  before. 

A.  I  can't  recall  as  to  the  exact  condition  of  the 
bottom  of  the  wagon,  although  I  do  recall  that  the 
east  of  the  wagon  was  completely,  or  almost,  torn 
off,  that  would  be  east  of  the  lower  side  of  the  top  of 
the  wagon. 

I  spoke  about  the  wagon  having  been  draggled 
four  car-lengths  and  a  half  and  an  engine-length. 
The  space  between  the  cars  was  about  three  feet  in 
the  clear,  and  the  distance  between  the  tender  and 
the  next  car  to  the  engine  was  about  the  same. 
With  reference  to  the  distance  between  the  tender 
and  the  engine,  that  was  not  included.  The  distance 
between  the  engine  and  the  first  car  is  about  the  same 
distance  as  it  is  between  two  cars. 

Eecross-examination. 
(By  Mr.  FUEMAN.) 

The  WITNESS.— If  I  remember  rightly,  Mr. 
Lon  Stevens,  the  section  foreman,  and  Mr.  Mc- 
Masters  were  with  me  when  we  picked  up  the  wagon. 
I  testified  that  after  the  time  I  got  off  the  head  end 
of  the  engine  I  went  up  to  the  place  of  the  accident. 
I  don't  remember  whether  I  was  exactly  on  the 
crossing,  or  approximately  so.    At  a  later  time  I 
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came  around  the  train  and  crossed  through  it.  I 
crossed  between  the  cars  over  the  draw-heads,  I 
jumped  through,  really.  I  was  not  in  such  a  posi- 
tion that  I  could  [88]  see  what  was  happening  to 
the  wagon  after  the  accident  happened  up  until  the 
time  the  engine  stopped;  I  couldn't  see  the  full  dis- 
tance. 

Q.  Then  your  statement  about  the  manner  in 
which  the  wagon  was  slid  along  the  rails  is  a  conclu- 
sion from  what  you  afterwards  learned,  and  in  other 
words,  not  from  what  you  saw  of  it  yourself  ? 

A.  It  could  not  have  went  in  any  other  way. 

Q.  But  is  it  conclusion  from  what  you  know  of 
the  accident,  and  not  what  you  actually  saw  at  the 
time? 

A.  I  didn't  see  it,  actually,  for  I  was  not  where  I 
could  see  it. 

Mr.  PURMAN. — I  move  to  strike  out  the  testi- 
mony of  the  witness  with  reference  to  this,  as  to  the 
manner  of  how  the  wagon  slid  along  the  rails  for 
the  reason  that  it  is  a  conclusion  and  not  a  statement 
of  any  physical  fact. 

By  Mr.  WHEELER.— When  the  engine  first 
struck  the  wagon  you  saw  it  then?        A.  Yes,  sir. 

Q.  And  you  saw  it  for  how  long  a  distance  after 
that? 

A.  I  didn't  see  it  after  that  until  after  it  stopped 
and  I  went  to  the  rear  end  of  the  engine. 

Q.  Was  the  wagon  upset? 

A.  Nio,  sir,  only  partially. 

Motion  to  strike  denied.    189] 
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To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 
(By  Mr.  FUEMAN.) 

The  WITNESS.— I  remember  of  being  on  the 
witness-stand  and  testifying  in  the  District  Court 
of  this  county  in  the  case  of  James  B.  Glover  against 
the  Chicago,  Milwaukee  and  Puget  Sound  Railway 
Company  before  the  Honorable  John  B.  McClernan, 
Judge,  on  the  24th  day  of  March,  1914. 

Q.  I  will  ask  you  whether,  while  you  were  so  tes- 
tifying upon  cross-examination  by  Mr.  Furman  you 
were  asked  this  question:  '^Q.  Now,  I  Avill  ask  you 
whether  there  was  any  other  sound  coming  from  the 
engine  on  that  morning?"  and  you  answered:  ^'A. 
Why,  the  exhaust  from  the  pump." 

A.  Yes. 

Q.  And  the  further  question  was  asked  you: 
^'Q.  What  sort  of  a  noise  was  that?"  and  you  an- 
swered: '^A.  That  is  the  steam  going  off,  it  makes 
a  noise  that  can  be  heard  at  a  considerable  distance ; 
probably,  if  it  was  quiet  and  everything  was  still, 
it  could  be  heard  for  half  a  mile."  ^'Q.  As  a  matter 
of  fact,  it  could  be  heard  from  the  round-house  up 
to  the  Montana  Street  crossing  on  a  still  morning." 
^^A.  Oh,  I  wouldn't  say  that  far,  unless  it  was  clear 
and  still."  ''Q.  On  this  morning  what  was  the  con- 
dition of  the  atmosphere  and  weather?"  ^^A.  It 
was  clear  and  not  stormy,  or  anything  I  could  men- 
tion, to  speak  of."  ^'Q.  Clear,  crisp,  fall  morn- 
ing?" '^A.  Yes,  sir."  ^'Q.  How  far  [90]  would 
you  say  that  the  exhaust  could  be  heard  on  this  par- 
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ticular  morning?     Of  course,  that's  purely  an  esti- 
mate."    '^A.  Oil,  I  imagine,  to  be  safe,  it  could  be 
heard  at  least  a  quarter  of  a  mile." 

A.  I  believe,  had  the  exhaust  been  working  at  that 
time  it  could  have  been  heard,  under  those  condi- 
tions, if  the  exhaust  was  working  at  that  particular 
time — 

Q.  But  the  question  is,  did  you  so  testify  or  not? 

A.  Well,  if  it  reads  that  way  on  that  transcript  I 
must  have  done  it. 

Redirect  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — There  is  no  further  explana- 
tion that  I  wish  to  make  in  regard  to  this  transcript 
any  more  than  I  believe  that  a  certain  position  of 
the  brake  valve  governing  the  exhaust  of  that  air 
pump — if  the  brake  valve  was  in  a  certain  position, 
the  exhaust  would  not  be  working,  although  I  don't 
see  how  I  could  testify  to  that  unless  they  were 
working  with  it. 

Recross-examination. 
(By  Mr.  PURMAN.) 

Q.  I  will  ask  you  if  at  the  time  and  place  men- 
tioned at  this  other  trial,  you  made  answer  like 
this,  in  response  to  this  question:  ^'Q.  Now,  I  will 
ask  you  whether  there  was  any  sound  given  from  the 
engine  on  that  morning?"  and  you  answered: 
''A.  Exhaust  from  the  pump."  Did  you  [91] 
testify  to  that  on  that  trial? 

A.  If  it  reads  that  way  I  possib/e  made  that  an- 
swer. 
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I  believe  that  is  the  only  answer  I  wish  to  make. 
I  believe  I  have  answered  the  question  as  to  whether 
there  was  any  exhaust  coming  from  the  pump  that 
morning.  I  can  repeat  it.  I  can  answer  as  to  the 
exhaust  as  to  my  memory,  as  to  whether  there  was 
exhaust  at  that  particular  time  I  can 't  say  that  there 
was  or  was  not. 

Witness  excused.     [92] 

[Testimony  of  W.  J.  McMaster,  for  Plaintiff.] 

Mr.  W.  J.  McMASTER,  a  witness  called  on  be- 
half of  the  plaintiff,  after  being  duly  sworn,  testi- 
fied a&  follows: 

Direct  Examination. 
(By  Mr.  WHEELER.) 

My  business  is  that  of  a  switchman  and  have  been 
employed  on  the  railroad  for  eight  years,  having 
worked  for  the  Penn,  the  Great  Northern  and  the 
N.  P.  On  or  about  the  fifth  day  of  November,  1912, 
I  was  working  for  the  Chicago,  Milwaukee  and  St. 
Paul  railroad  here  in  the  Butte  yards.  I  have 
heard  the  testimony  given  in  this  case  with  reference 
to  an  accident  having  taken  place  on  that  morning, 
and  remember  the  time  when  the  accident  took  place. 
I  was  riding  on  the  rear  car  of  this  train  that  had' 
the  accident.  As  to  the  rate  of  speed  that  the  train 
Avas  going  around  that  curve  that  morning,  it  was 
going  at  from  eight  to  ten  miles  an  hour,  when  it 
rounded  the  curve.  At  the  point  where  it  struck 
the  crossing,  the  Montana  Street  crossing,  it  was 
going  at  a  rate  of  speed  of  about  six  miles  an  hour. 
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With  reference  to  whether  the  bell  was  sounded 
on  that  morning,  I  think  I  heard  the  bell  sound,  but 
I  didn't  hear  any  steady  ring.  I  heard  the  bell 
sound  about  seven  hundred  feet  east  of  the  crossing. 
The  bell  was  not  rung  from  that  point  up  until  it 
reached  the  crossing.  I  just  heard  it  sounded  once, 
about  seven  hundred  feet  east  [93]  of  the  cross- 
ing. I  heard  no  other  noises  coming  from  that  en- 
gine that  morning,  only  the  rattle  of  the  cars. 

Q.  From  your  position,  and  from  your  experience 
with  railroad  cars,  could  you  tell  when  the  brakes 
were  set? 

Mr.  FURMAN. — I  object  to  this  question  as  call- 
ing for  a  conclusion. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Well,  yes,  I  think  the  brake  was  set,  or  some- 
thing that  we  felt  that  appeared  as  if  the  brakes 
were  on,  I  could  feel  it  coming  that  way  to  the  hind 
cars. 

The  place  where  the  engine  was  at  the  time  I  felt 
that  motion,  I  imagine,  was  right  at  the  crossing. 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  supposed  you  could  hear  the 
rattling  of  the  cars  and  the  jar  of  the  train  on  this 
morning  a  block  or  so  away;  there  were  twelve 
loaded  cars  on  this  train.  The  cars  were  loaded 
with  coal  and  coke. 

As  to  the  weight  of  the  train  on  this  morning,  I 
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should  say  it  was  about  seven  hundred  and  fifty  tons, 
I  didn't  count  it  up.  This  was  a  bright,  cold,  crisp 
morning.  I  didn't  hear  any  exhaust  from  the  pump 
on  that  morning,  or  the  blower  on  the  engine.  I  was 
twelve  car-lengths  from  the  engine.  As  to  the 
length  of  the  cars,  I  [94]  will  say  that  they  have 
different  length  of  cars,  from  forty  to  thirty-six  feet, 
some  are  forty  feet  and  some  are  thirty-six  foot  cars. 
The  cars  on  this  morning  w^ere  about  that  length  of 
cars.  The  space  between  the  cars  is  about  three 
feet,  and  is  about  the  same  between  the  head  car  and 
the  engine,  so  that  the  length  of  the  train,  if  they 
were  forty-foot  cars,  would  be  twelve  times  forty, 
which  would  be  four  hundred  and  eighty  feet,  and 
then  twelve  times  three  are  thirty-six, — or  five  hun- 
dred and  twelve  feet,  approximately.  Roughly,  I 
would  approximate  I  was  five  hundred  feet  from  the 
engine.  I  suppose  that  I  could  hear  the  noise  of 
that  train  for  a  distance  of  about  a  block,  which  is 
about  eight  hundred  feet,  I  think. 

Redirect  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — We  were  going  down  a  grade 
that  morning  and  around  the  curve.  I  should  judge 
the  grade  is  about  one-half  of  one  per  cent,  and  I  was 
on  the  rear  end  sitting  on  a  car. 

Recross-examination. 
(By  Mr.  PURMAN.) 

The  WITNESS. — I  never  looked  at  any  profile  or 
map,  or  took  any  steps  to  inform  myself  about  what 


vs.  David  Clement.  83 

(Testimony  of  W.  J.  McMaster.) 
the  grade  is.     I  would  not  say  that  the  grade  is  three- 
fourths  of  one  per  cent.     It  is  just  an  estimate  on 
my  part. 
(By  the  COURT.)     [95] 

The  WITNESS. — I  was  not  switching  these  cars; 
we  were  going  to  the  B.  A.  &  P.  transfer.  They 
were  switched  already ;  we  were  making  the  transfer 
to  this  yard.  We  worked  all  night,  but  not  at  this 
particular  spot ;  we  worked  switching  cars  back  east 
of  there.  It  is  a  common  thing  to  transfer  these 
cars  through  there  night  or  day. 
(By  Mr.  WHEELER.) 

The  WITNESS. — The  air  was  coupled  on  to  these 
cars  on  this  morning,  and  coupled  to  the  engine. 

Witness  excused.     [96] 

[Testimony  of  L.  S.  Groff,  for  Plaintiff.] 
L.  S.  GrROFP,  a  witness  called  on  behalf  of  plain- 
tiff, after  first  being  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— My  business  has  been  that  of 
a  railroad  man  for  the  past  twelve  years,  having 
been  with  the  Northern  Pacific,  Great  Northern, 
Milwaukee,  Western  Pacific  and  Denver  and  Rio 
Grand.  On  the  12th  day  of  November,  1912,  I  was 
in  the  employ  of  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company.  I  am  familiar  with  the 
switch  engine  known  as  No.  1163.  I  have  operated 
that  engine,  it  being  under  my  charge  as  an  engine 
foreman.     Since  I  have  been  employed  as  a  railroad 
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man  I  have  acted  in  the  capacities  of  freight  brake- 
man,  freight  foreman,  passenger  conductor,  switch- 
man, switch  foreman  and  yardmaster.  I  was  en- 
gaged with  the  Milwaukee  Company  as  a  switch 
foreman,  and  also  as  engine  foreman. 

Q.  Have  you  ever  observed  how  quickly  cars  can 
be  stopped  when  they  are  going  at  various  rates  of 
speed  ? 

Mr.  PUEMAN. — I  object  to  this  question  as  call- 
ing for  the  conclusion  of  the  witness  on  matters  of 
air-brakes,  and  upon  a  matter  which  the  witness  is 
not  qualified  at  all  to  give  an  expert  opinion. 

Objection  overruled.     [97] 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  asked  for  and  was  allowed  an 
exception. 

A.  Yes,  sir. 

I  have  observed  it  when  the  engine  was  attached  to 
numerous  cars.  I  was  familiar  with  engine  num- 
bered 1163.  I  worked  with  that  engine  from  Sep- 
tember 9  or  10,  1912,  until  some  time  in  September, 
1913,  when  the  engine  was  sent  here. 

I  am  also  familiar  with  the  grade  of  the  railroad 
tracks  of  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
road at  the  intersection  of  Montana  Street  with  the 
Chicago,  Milwaukee  and  St.  Paul  railroad  track  near 
Greenwood  Street  in  the  city  of  Butte.  I  have  had 
occasion  to  switch  cars  in  and  around  that  place,  and 
on  that  grade. 

Q.  I  will  ask  you  to  state,  in  your  opinion,  in  what 
distance  that  engine  attached  to  twelve  cars  loaded 
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with  freight  weighing  approximately  seven  hundred 
fifty  tons,  going  at  a  rate  of  speed  of  six  miles  per 
hour  over  the  railroad  tracks  of  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company  on  the  curve 
as  it  rounds  the  intersection  of  Montana  Street  in  the 
city  of  Butte,  near  Greenwood  Street,  running  at  the 
rate  of  about  six  miles  an  hour,  and  assuming  that 
the  air  was  connected  with  all  these  cars,  also  assum- 
ing that  the  engine  was  backing  up  with  twelve  cars 
attached  to  it? 

Mr.  FURMAN. — I  object  to  this  for  the  reason 
that  the  [98]  that  hypothetical  question  omits  cer- 
tain elements  that  are  absolutely  essential  to  be  incor- 
porated in  the  question,  there  being  included  in  the 
question  nothing  with  respect  to  the  character  of  the 
rail  or  the  atmospheric  condition  which  would  affect 
the  rail ;  and  nothing  with  respect  to  the  diminution 
of  the  braking  power  during  this  time,  or  on  the 
morning  prior  to  the  application  of  air  to  the  time 
about  which  inquiry  is  being  made ;  nothing  with  re- 
spect to  the  question  as  to  whether  or  not  the  braking 
apparatus  had  been  used  at  any  time  or  at  all  during 
the  few  minutes  preceding. 

The  COURT. — I  think  the  question  is  sufficiently 
full.    He  may  answer.     The  objection  is  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Fifteen  feet. 

Mr.  FURMAN.— I  object  to  it  further  for  the 
reason  that  it  called  for  the  conclusion  of  an  expert 
on  a  matter  of  which  the  witness  has  not  qualified  to 
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give  expert  testimony. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

Q.  What  was  your  answer  ? 

A.  Fifteen  feet. 

I  stated  that  I  was  familiar  with  this  particular 
engine.     [99] 

Q.  What  kind  of  a  light  has  this  engine  upon  it  % 

Mr.  PURMAN. — This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial  for  any  purpose. 

Mr.  WHEELER.— I  expect  to  follow  this  up  by 
showing  the  kind  of  light  it  was. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

There  was  a  kerosene  headlight  on  the  hind  end  of 
that  engine,  and  there  was  also  a  light  of  the  same 
kind  on  the  head  end. 

Q.  What  have  you  to  say  with  reference  to  the  jar 
of  the  engine,  whether  or  not  there  is  a  jar  to  the 
engine  ?        A.  Yes,  there  is. 

Q.  Is  there  any  unusual  jar  on  the  engine? 

Mr.  FURMAN. — This  is  objected  to  as  leading  and 
suggestive. 

Q.  Well,  state  what  its  character  is,  the  jar  to  the 
engine  ? 

Mr.  FURMAN. — I  object  to  this  as  incompetent, 
irrelevant  and  immaterial,  and  does  not  prove  or  tend 
to  prove  any  of  the  issues  raised  by  the  pleadings. 

Objection  overruled. 
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To  which  ruling  of  the  Court  counsel  for  defend- 
mts  asked  for  and  was  allowed  an  exception. 

A.  There  is  a  certain  amount  of  slack,  apparently, 
between  the  engine  and  tender  where  it  is  coupled  to- 
gether.    [100] 

Cross-examination. 
(Mr.  FURMAN.) 

The  WITNESS. — I  first  became  acquainted  Avith 
the  engine  No.  1163  about  September  25,  1912,  the 
first  time  I  worked  around  it.  I  said  I  saw  the  engine 
previously,  but  hadn't  been  close  to  it.  I  think  you 
understood  me  to  say  it  was  November  9  that  I  first 
began  to  use  this  engine,  or  w^hen  I  took  charge  of  it. 
I  had  ridden  on,  and  used  it  prior  to  November  9. 

On  the  fifth  day  of  November,  1912,  I  was  em- 
ployed as  a  switchman.  I  was  working  extra,  day 
and  night,  at  different  times.  I  have  not  run  an  en- 
gine, I  am  not  an  engineer. 

Q.  When  and  where  have  you  tested  engines  so  you 
know  within  what  space  they  can  be  stopped  ? 

A.  From  my  own  personal  experience. 

I  have  had  experience  of  that  kind  on  the  Chicago, 
Mihvaukee  and  St.  Paul  Railway. 

Q.  Where  did  you  ever  see  an  engine  of  this  kind 
brought  to  a  full  stop  within  the  distance  of  fifteen 
feet  under  conditions  like  those  in  this  case  ? 

A.  My  experience  as  a  foreman  of  an  engine ;  it  is 
my  duty  to  give  my  engineer  signals  to  stop  his  train 
in  spotting  cars,  etc. 

Q.  You  have  seen  an  engine,  under  circumstances 
like  these,  brought  to  a  stop  in  fifteen  feet  ? 
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A.  Yes,  sir.     [101] 

I  have  seen  that  done  in  the  Butte  yards,  but  not 
at  that  same  crossing.  I  have  seen  it  done  in  the 
Butte  yards  many  times.  I  can't  tell  you  just  the 
times  when  I  have  seen  it  done. 

Q.  What  circumstances  fix  such  an  incident  on 
your  mind,  an  incident  when  you  saw  a  seven  hundred 
fifty  ton  train  stopped  by  an  engine  of  the  type  and 
capacity  of  the  engine  1163  in  a  distance  of  fifteen 
feet — did  you  ever  see  such  a  thing  happen  ? 

A.  Yes,  sir. 

Q.  Well,  what  fixes  that  fact  on  your  mind  ? 

A.  Because  I  have  done  it. 

Q.  You  have  done  it  yourself  ? 

A.  Yes,  sir,  in  spotting  cars. 

Q.  When  did  you  ever  do  it  ? 

A.  I  have  done  it  since  I  have  been  in  the  service 
of  the  Chicago,  Milwaukee  and  St.  Paul  road. 

I  didn't  keep  track  of  the  times  that  I  have  done 
it.  I  have  done  it  several  times  in  the  Butte  yards 
in  spotting  cars  on  the  scales.  We  have  brought 
trains  of  loaded  cars  right  on  them  and  shoved  them 
on  the  scales  going  at  the  rate  of  six  miles  an  hour. 
Six  miles  an  hour  is  not  very  fast,  I  can  walk  that 
fast,  and  I  have  walked  ahead  of  cars  when  they  were 
going  that  fast,  and  in  such  a  position  I  have  seen 
them  stopped  in  ten  or  fifteen  feet.  I  have  seen  cars 
stopped  in  that  space  going  at  a  rate  of  [102]  five 
or  six  miles  an  hour.  I  have  spotted  cars  of  concen- 
trates in  the  Milwaukee  yards.    This  would  be  when 
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I  was  approaching  the  scales  to  weigh  the  concen- 
trates. 

Q.  Are  the  scales  at  which  you  weigh  the  concen- 
trates upon  a  grade  of  three-fourths  of  one  per  cent  ? 
A.  Practically  the  same  at  these  scales  as  it  is  at 
the  crossing ;  about  the  same  as  the  crossing,  I  should 
judge. 

With  reference  to  the  distance  that  these  scales  are 
from  the  crossing,  the  scales  are  in  the  Butte  yards 
and  the  crossing  is  on  Montana  Street.  I  did  not 
say  that  the  Butte  yards  are  all  on  the  same  grade  as 
that  of  the  Montana  Street  crossing.  At  the  point 
where  the  scales  are  there  is  a  little  grade.  I  said 
that  I  knew  the  per  cent  of  grade  at  the  crossing  of 
Montana  Street.  I  judge  it  to  be  one-half  of  one  per 
cent;  that  is  my  opinion.  That  is  practically  the  same 
grade  as  at  the  scales.  I  said  I  have  observed  the 
distance  in  which  I  have  made  that  stop  within  fifteen 
feet  while  I  was  switch  foreman.  I  have  observed 
it  numerous  times,  stopping  cars  of  stock.  I  have 
shoved  up  from  seven  to  eight,  ten  and  twelve  cars 
of  concentrates  to  the  scales  at  a  time.  I  have  not 
frequently  seen  twelve  loaded  cars  shoved  up  to  be 
weighed  at  once.  I  don't  know  that  I  have  seen  that 
particular  number  of  cars  shoved  up  at  one  time. 

I  know  something  about  the  braking  efficiency  of 
air  [103]  on  cars  from  my  own  practical  ex- 
perience. 

Q.  If  you  can  stop  twelve  loaded  cars  in  a  distance 
of  fifteen  feet,  how  long  would  it  take  you  to  stop 
twelve  empty  cars —  in  what  distance  ? 
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A.  Well,  they  should  be  stopped  as  quick,  if  not 
quicker. 

I  would  estimate  the  greatest  distance  that  would 
be  required  to  stop  twelve  empty  cars  going  at  six 
miles  an  hour,  at  ten  feet.  The  weight  of  an  empty 
oar  is  from  eighteen  to  twenty-two  tons,  or  from 
thirty-six  to  forty-four  thousand  pounds.  As  to  the 
weight  of  a  loaded  car,  depends  upon  what  it  is  loaded 
with.  If  it  is  loaded  with  coal  and  coke  the  weight 
would  run  from  fifty  to  sixty,  sixty-two  or  sixty-four 
^-ons  to  the  car,  or  a  hundred  and  twentv-five  thousand 
pounds,  depending  upon  the  size  of  the  car  and  what 
it  was  loaded  with.  A  loaded  car  of  coal  will  weigh 
about  a  hundred  and  twenty-five  thousand  pounds, 
around  there  some  place.  Forty  thousand  pounds  is 
a  fair  estimate  of  the  weight  of  an  average  car.  I 
don't  know  whether  an  extra  loaded  car,  including 
the  car,  itself,  will  run  as  high  as  a  hundred  fifty  to 
a  hundred  and  seventy  or  a  hundred  and  eighty 
thousand  pounds.  These  gondola  cars  will  run  about 
sixty  to  sixty-five  tons.  I  think  there  is  a  greater 
braking  efficiency  when  the  car  is  loaded  than  when 
it  is  empty.  I  think  a  loaded  car  will  stop  quicker 
than  it  would  if  it  was  empty,  or  as  quick — I  wouldn't 
say  quicker,  but  as  quick.     [104] 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  an 
empty  car  is  arranged  with  a  braking  apparatus  that 
has  about  a  seventy  per  cent  efficiency ;  that  is  to  say, 
a  car  that  weighs  forty  thousand  pounds  will  have  a 
braking  efficiency  of  between  seventy  and  ninety  per 
cent,  from  twenty-eight  thousand  pounds  to  thirty- 
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five  thousand  pounds  braking  efficiency  ? 

A.  Yes,  sir. 

I  say,  in  my  opinion,  you  can  stop  a  loaded  car 
practically  as  quick  as  an  empty,  under  these  con- 
ditions. An  empty  car,  we  will  assume  to  weigh  forty 
thousand  pounds,  and  you  can  stop  it  under  these 
conditions  within  a  distance  of  fifteen  feet.  Under 
the  condition  that  has  been  named  in  this  case,  if  the 
car  is  loaded  to  a  hundred  thousand  pounds,  it  can  be 
stopped  in  fifteen  feet.  I  am  still  working  for  the 
Milwaukee. 

Q.  Have  you  been  discharged,  or  are  you  in  their 
service  now  ? 

A.  Yes,  I  worked  my  last  shift  on  December  23d. 

Q.  You  have  had  a  claim  for  damages  which  has 
been  settled  ? 

Mr.  Wheeler  was  my  attorney  and  secured  a  settle- 
ment against  the  Milwaukee  road  for  alleged,  dam- 
ages. 
(By  the  COURT.) 

Q.  You  did  not  mean  that  you  were  now  working 
for  the  company  ?     [  105] , 

A.  I  have  not  been  discharged. 

Q.  But  you  are  not  working  for  the  company  ? 

A.  No,  sir. 

Q.  You  think  you  may  be  called  at  any  time  ? 

A.  So  far  as  I  know,  I  don't  know  anything  to  the 
contrary,  I  went  to  the  railroad  office  and  made  in- 
quiry, and  they  told  me  if  there  was  anything  against 
me  they  knew  nothing  of  it. 

Witness  excused. 
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W.  A.  URY,  a  witness  called   on   behalf   of   the 
plaintiff,  after  being  duly  sworn,  testified  as  follows : 

Direct  Examination, 
(By  Mr.  WHEELER.) 

The  WITNESS.— My  occupation  is  that  of  a  rail- 
road man,  having  followed  that  line  of  work  nineteen 
years,  last  fall.  I  have  acted  in  the  capacity  of 
brakeman,  conductor,  switchman,  and  assistant 
superintendent,  or  trainmaster.  When  I  speak  of 
being  a  conductor,  I  meant  that  I  had  been  conductor 
on  both  freight  and  passenger  trains.  I  have  [106] 
worked  on  the  Lake  Shore,  the  Pennsylvania  Line, 
the  C.  H.  D.  Big  Four,  the  Canadian  Northern,  the 
Great  Northern,  the  Milwaukee,  the  O.  R.  &  N.  and 
the  Northern  Pacific.  This  has  been  during  the  past 
nineteen  years. 

Q.  Have  you  had  occasion  to  observe  in  what  dis- 
tance engines  attached  to  cars  could  be  stopped? 

Mr.  FURMAN. — This  is  objected  to  for  the  reason 
that  the  question  is  too  indefinite  to  permit  of  an  in- 
telligent answer. 

A.  Yes,  I  have  observed  them. 

Q.  Under  what  conditions  have  you  had  occasion 
to  observe  them  ?        A.  Under  all  conditions. 

Q.  What  were  you  particularly  doing  at  the  vari- 
ous times  when  you  observed  it  ? 

Mr.  FURMAN. — I  object  to  this  for  the  same  rea- 
son I  objected  to  the  last  question,  and  as  repetition. 

Objection  overuled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
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ants  asked  for  and  was  allowed  an  exception. 

A.  Well,  in  all  the  different  capacities  that  I  have 
been  engaged  in. 

I  have  never  run  an  engine  as  an  engineer. 

Q.  I  will  ask  you  Mr.  ITry,  assuming  that  an  en- 
gine was  backing,  a  switch  engine,  weighing  sixty-five 
tons,  I  think  the  evidence  shows,  fifty  or  sixty  tons, 
was  backing  [107]  and  drawing  twelve  cars  loaded 
to  a  capacity  of  about  seven  hundred  and  fifty  tons, 
going  at  a  rate  of  six  miles  per  hour  around  the  curve, 
a  slight  curve,  and  going  down  a  grade  of  about  one- 
half  of  one  per  cent,  downgrade,  where  the  air  is 
connected  with  all  cars  from  the  engine,  and  assum- 
ing that  the  engine  was  in  good  condition,  how  long, 
or  in  what  distance  could  you  stop  that  engine,  or  in 
what  space  could  you  stop  it,  under  these  conditions  ? 

Mr.  PURMAN. — I  object  to  this  question  on  the 
ground  that  it  is  a  hypothetical  question  and  does  not 
include  all  the  essential  elements  that  should  go  into 
a  question  of  that  kind. 

The  COURT. — This  witness  is  speaking  from  his 
practical  experience.  The  court  thinks  it  is  suffi- 
cient, he  may  answer. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Under  the  conditions  you  have  named,  I  would 
say  not  to  exceed  fifteen  feet. 

I  know  what  a  fan-tail  tender  is. 

Cross-examination. 
(By  Mr.  FURMAN.) 
The  WITNESS. — I  never  ran  an  engine  myself  as 
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an  engineer.  I  have  seen  trains  brought  to  a  stop 
under  the  circumstances  as  outlined  by  counsel  for 
plaintiff  here,  time  without  number,  and  if  you  wish 
one  particular  instance  I  will  give  it  to  you.  Under 
the  same  circumstance  [108]  would  be  the  same 
working  action  of  air,  the  same  braking  power  and 
action,  practically  the  same  emergency  space  of  air 
on  the  engine. 

Q.  I  don't  care  anything  about  that,  I  would  like 
to  have  you  answer  my  question  that  was  asked,  I 
have  asked  you  if  you  ever  saw  a  train  brought  to  a 
stop  under  the  circumstances  as  outlined  by  counsel 
for  plaintiff  here.     Answ^er  the  question  if  you  can. 

A.  I  will  give  you  another. 

Q.  I  am  asking  you  for  the  one  instance  ? 

A.  On  the  25th  of  June,  1909,  on  the  Canadian 
Northern. 

Q.  Can  you  think  of  any  other  instance  ? 

A.  Not  as  to  any  exact  date. 

The  Gondolas  vary  in  weight.  They  vary  from 
eighteen  to  twenty-two  tons,  weigh  about  thirty-six 
thousand  pounds.  The  weight  of  a  Gondola  car  of 
this  size,  loaded  with  coal  would  run  about  seventy 
tons,  the  Gondola  and  load.  A  Gondola  car  loaded 
can  be  brought  to  a  stop  in  practically  the  same  space 
as  an  empty  Gondola,  under  the  same  conditions. 

Q.  Do  you  know  the  braking  efficiency  of  an  empty 
Gondola  of  eighteen  tons,  what  percentage  of  the 
weight  of  the  car  can  be  applied  to  the  shoes  of  the 
brakes  ? 

A.  No,  not  as  to  the  exact  percentage,  technically 
I  don't. 
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Q.  It  is  from  sevent}^  to  ninety  per  cent.  Well,  I 
would  not  say  as  to  the  exact  per  cent,  as  to  the 
[109]     technical  part  of  it. 

I  do  know  about  how  quick  it  can  be  brought  to  a 
stop  without  knowing  it  from  a  technical  standpoint. 

Q.  Assuming  that  you  have  got  an  empty  gondola 
that  weighs  eighteen  tons,  and  then  in  that  Gondola 
you  put  a  load  of  fifty-two  tons,  so  that  the  entire 
Gondola  and  load  weighs  seventy  tons.  Now,  then, 
what  has  been  the  effect  on  the  braking  power  by 
putting  in  that  load  of  fifty-two  tons  ?  Would  it  in- 
crease or  decrease  the  braking  power  ? 

A.  Under  the  circumstances,  it  has  not  effected  it 
perceptibly  at  all,  under  the  circumstances  men- 
tioned. 

Q.  Has  the  brake-pipes  or  air  reservoirs  been 
changed  by  putting  in  the  load?        A.  No. 

Q.  The  braking  apparatus  is  just  the  same  in  all 
respects  as  before  putting  in  the  load . 

A.  Yes,  sir. 

Q.  You  say  it  was  just  as  easy  to  stop  it  as  it  was, 
going  six  miles  an  hour,  just  as  easy  to  stop  an  eigh- 
teen-ton Gondola,  loaded  or  unloaded,  under  these 
circumstances  ? 

A.  Practically  the  same,  under  the  same  circum- 
stances. 

Q.  You  are  the  same  Mr.  Ury  who  testified  against 
the  Milwaukee  in  a  case  in  the  District  Court  entitled 

A.  B. vs.  Milwaukee  and  St.  Paul  Railway 

Company?        A.  Yes,  sir. 

Q.  And  you  have  at  this  time  a   personal  injury 
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lawsuit  of  [110]  your  own,  in  which  Mr.  Wheeler 
is  your  attorney,  pending  against  the  Northern  Pa- 
cific ?        A.  Yes,  I  have  a  case. 

The  case  is  for  damages  which  I  allege  I  sustained 
in  the  railroad  service.  Prior  to  that  I  made  no  set- 
tlement for  any  other  injury. 

Redirect  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— I  witnessed  the  accident  to  Mr. 
Page,  the  case  in  which  I  testified  against  the  Mil- 
waukee, which  occurred  in  the  Harlowton  yard.  I 
was  working  for  the  Milwaukee  at  the  time. 

Q.  You  said,  in  answer  to  Mr.  Purman,  that  a 
Gondola  loaded,  or  empty,  could  be  stopped  in  prac- 
tically the  same  distance  going  at  a  rate  of  six  miles 
per  hour.    Just  explain  to  the  jury  why  that  is. 

A.  Well,  the  weight,  going  at  that  rate  of  speed, 
the  weight  of  the  car,  the  displacement,  would  not 
have  any  effect  going  at  that  speed,  over  the  empties. 

Q.  Supposing  it  was  going  at  a  rate  of  twenty 
miles  per  hour? 

A.  That  would  increase  it  slightly. 

Recross-examination. 
(By  Mr.  PURMAN.) 

The  WITNESS.— I  said  I  saw  the  accident  to  Al- 
bert Page  in  the  Harlowton  yards.  I  did  not  wit- 
ness the  killing.  [Ill]  I  don't  want  the  jury  to 
understand  that  I  saw  the  killing.  I  didn't  take  his 
question  that  way.  As  a  matter  of  fact,  I  didn't  see 
the  killing. 

Witness  excused. 


vs.  David  Clement.  97 

[Testimony  of  Warrington  Richards,  for  Plaintiff.] 
WARRINGTON  RICHARDS,  called  as  a  witness 
on  behalf  of  the  plaintiff,  after  being  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— My  occupation  is  that  of  an 
undertaker.  On  or  about  the  mornins;  of  the  fifth  of 
November,  1912,  I  had  occasion  to  go  to  the  inter- 
section of  the  Milwaukee  and  St.  Paul  railway  tracks 
with  Montana  Street,  near  Greenwood  Street,  in  the 
city  of  Butte.  At  that  time  I  found  the  bod}^  of  a 
person  there.  As  near  as  I  can  remember  the  body 
was  found  about  three  hundred  yards  east  of  the 
Montana  Street  crossing  of  the  Milwaukee  road. 
The  body  was  scattered  from  the  crossing  about  three 
hundred  yards  east ;  at  least  that  is  where  we  found 
the  wagon. 

By  the  COURT. — The  Court  does  not  understand. 
Do  you  mean  [112]  that  the  crossing  was  three 
hundred  feet  east  of  the  body  ? 

A.  No,  all  the  way  it  was  covered  with  body,  the 
body  was  strewn  and  scattered  all  along  on  the  ten- 
der and  engine  about  three  hundred  yards  west  of 
the  crossing ;  the  train  at  the  time  was  going  west. 
(By  Mr.  WHEELER.) 

The  WITNESS. — With  reference  to  where  the 
body  was  found,  if  I  remember  correctly — of  course 
it  is  quite  a  while  ago — 'but  if  I  remember  rightly  the 
body  was  lying  somewhere  either  under  the  engine 
or  the  first  car  back  of  the  engine,  I  cannot  exactly 
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recollect  at  the  present  time. 

The  condition  of  the  body  when  I  found  it  was  in 
bad  shape;  it  was  badly  damaged.  I  don't  remem- 
ber at  the  present  time  in  what  way  it  was  mangled 
or  how  it  was  cut. 

I  don't  remember  now  whether  I  testified  at  the 
coroner's  inquest,  or  whether  I  had  my  assistant. 

[Q.  Refreshing  your  memory,  I  will  ask  you  if  this 
questien  was  not  asked  you  at  the  time  of  the  inquest 
on  the  13th  day  of  November,  1912 :  ^^Q.  What  condi- 
tion was  the  body  in,"  and  didn't  you  answer:  ''A. 
Well,  we  found  the  top  of  the  head  from  the  bridge 
of  the  nose  up  completely  crushed;  in  other  words, 
it  was  severed  right  across  and  the  left  arm  was  cut 
off  between  the  elbow  and  shoulder,  and  the  left  leg 
was  cut  off  right  at  the  knee ;  the  right  leg  was  cut 
off  just  above  the  shoe  top  and  the  remainder  of 
[113]  the  foot  left  in  the  shoe.  Outside  of  these 
injuries  there  was  not  a  scratch  on  the  body."  Do 
you  remember  of  so  testifying? 

A.  I  remember  it  now,  yes. 

Q.  Was  that  the  condition  of  the  body  as  you 
found  it  ?        A.  Yes,  it  was. 

I  got  there  to  where  the  body  was  about  a  half  an 
hour  after  the  accident  happened,  I  don't  just  re- 
member the  hour.  I  know  it  was  dark — I  remember 
that  because  we  met  horse  that  someone  was  driving 
at  the  time  that  I  think  had  a  broken  leg,  and  we 
missed  running  into  the  horse  with  the  machine  by 
a  narrow  margin. 

Q.  I  will  ask  you  if  you  did  not  testify  at  the 
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coroner's  inquest  that  it  was  about  ninety  feet,  or 
[  will  ask  you  if  you  were  not  asked  this  question 
md  if  you  remember  of  making  this  answer:  ^^Q. 
^as  there  any  effects  shown  immediately  upon  the 
crossing,  any  obstructions  or  anything  like  that?" 
and  you  answered:  '^A.  Well,  when  I  examined  it 
down  there,  Mr.  Coroner,  it  looked  to  be  about 
seventy-five  feet,  probably,  or  ninety  feet  from  what 
is  called  the  frogs  of  the  track.  We  found  a  good 
deal  of  flesh  and  bone  as  though  certain  portions  of 
the  body  had  been  crushed  between  the  frogs  where 
we  found  these  brains  and  bones  scattered  on  Mon- 
tana street.  There  was  no  evidence  of  crushing  by 
the  wheels."  Do  you  remember  making  that  state- 
ment?    [114] 

A.  I  remember  now  that  the  wagon  was  scattered 
along  in  front  of  the  engine  and  we  found  lots  of  milk 
scattered  all  over  the  engine;  I  remember  of  going 
down  there  about  eight  or  nine  o'clock,  as  soon  as 
we  could  get  turned  back,  to  see  if  we  couldn't  find 
and  pick  up  w4iat  we  could  not  find  when  we  got  the 
bodj^ . 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  am  a  busy  man  and  my  mem- 
ory of  this  accident  has  been  clouded  by  lapse  of 
time  and  other  business  betw^een  that  time  and  now. 
My  memory  was  clearer  at  the  time  the  accident  upon 
these  things  and  was  clearer  when  I  gave  my  testi- 
mony at  the  coroner's  inquest  than  it  is  now. 

Q.  I  will  ask  you  if  j^ou  remember  this  question 
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being  put  to  you,  I  think,  by  the  Coroner:  ^^Q.  Did 
you  look  to  the  east  to  see  if  there  was  any  sign  or 
token  of  the  accident?"  and  you  answered:  '^A.  Yes, 
it  was  dark.''        A.  Yes. 

Q.  And  was  this  question  asked  you:  ^^Q.  Did  you 
in  the  morning?"  and  your  answer  was:  ''A.  Yes, 
at  nine  o'clock;  there  was  nothing  to  show  only 
where  the  body  lay."    ^^Q.  That  was  seventy-five 

feet  west  of  the  crossing?"  and  then  there  is  a , 

and  you  are  then  asked:  ^^Q.  Did  you  measure  the 
distance  from  the  crossing  to  where  you  found  the 
body?"  and  you  answered:  ''A.  No,  sir."  Do  you 
[115]     recollect  of  testifying  to  that? 

A.  Yes,  sir. 

My  memory  being  refreshed  I  remember  of  say- 
ing that  the  top  of  the  head  from  the  bridge  of  the 
nose  up  was  completely  crushed.  As  I  remember  it 
now,  it  was  right  across  from  the  top  to  the  bridge 
of  the  nose.  I  remember  saying  that  the  left  arm 
was  cut  off  between  the  elbow  and  shoulder,  and  the 
left  leg  was  cut  off  right  at  the  knee,  and  that  the 
right  leg  was  cut  off  just  above  the  shoe  top  and  re- 
mainder 'of  the  foot  was  left  in  the  shoe.  I  also 
remember  of  testifying  that  there  were  no  further 
scratches  on  the  body.  That  part  of  the  body  was 
clear. 
(By  the  COURT.) 

The  WITNESS. — I  presume  I  got  notice  of  the 
injury  by  telephone.  My  place  of  business  is  possi- 
bly three-quarters  of  a  mile  or  a  mile  from  the  scene 
of  the  accident,  and  I  drove  down  with  a  rig.     It  was 
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dark  at  the  time,  we  had  lights  on  the  machine,  head- 
lights. I  said  that  we  nearly  ran  into  someone; 
there  was  a  horse  that  was  driven  on  a  wagon  that  I 
thought  had  a  broken  leg  at  the  time,  I  thought  he 
had  time  to  get  out  of  the  way,  I  didn't  know  at  first 
that  the  horse  was  injured  until  we  got  up  close  to 
him  and  I  saw  he  was  unable  to  move.  I  spoke  of 
the  body  being  scattered  along  on  the  track.  We 
found  the  brains  and  bones  scattered  along  the  rails. 
I  mean  by  bones,  bones  of  the  body,  limbs,  legs  and 
arms.     [116] 

Redirect  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — We  made  an  examination  of  the 
body  after  getting  it  to  the  undertaking  parlor;  we 
always  do  that. 

Q.  I  will  ask  you,  remember  testifying  at  the 
coroner's  inquest  as  follows:  ^*Q.  Who  called  you, 
Mr.  Richards  ?  "  ^ '  A.  We  were  called  from  the  police 
station."  ^^Q.  Who  made  the  identification  of  the 
body?"  *^A.  If  I  am  not  mistaken  Mr.  Chappell 
telephoned  me  about  nine  o'clock  in  the  morning." 
**Q.  What  time  did  you  go  down  there?"  ^*A.  We 
were  called  at  four-thirty  and  got  down  there  just  as 
fast  as  an  automobile  could  take  us  there."  ^'Q. 
Immediately  after  the  accident?"  ^^A.  Yes." 
(By  the  COURT.) 

Q.  To  what  extent  were  the  brains  removed  from 
the  cavity  when  you  found  the  body? 

A.  As  near  as  I  can  remember,  the  entire  top  of 
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the  head  was  gone,  that  was  inside,  all  the  brains 

were  scattered. 

(By  Mr.  WHEELER.) 

Q.  The  first  part  of  the  body  that  you  found  was 
about  how  far  from  the  crossing,  do  you  remember? 

A.  I  don't  remember  now,  I  knew  at  the  time  I 
answered  that  question  and  I  answered  it  to  the  best 
of  my  ability. 

As  I  understood  it  the  forks  of  the  track  were 
right  [117]  near  the  switch  where  the  fork 
divides,  and  separates  from  the  main  line. 

Q.  I  will  ask  you  if  you  did  not  say  this  upon  your 
examination  before  the  coroner:  ^^Well,  when  I  ex- 
amined it  down  there,  Mr.  Coroner,  it  looked  to  be 
about  seventy-five  feet,  probably,  or  ninety  feet  from 
is  called  the  frogs  of  the  track."        A.  Yes,  sir. 

Q.  That  is  where  you  found  the  first  portion  of  the 
body,  wasn't  it?        A.  Yes,  sir. 

Witness  excused. 

[Testimony  of  E.  S.  Rainey,  for  Plaintiflf.] 
E.  S.  RAINEY,  a  witness  called  on  behalf  of  plain- 
tiff, after  being  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— My  occupation  is  that  of  rail- 
roading, and  have  been  employed  in  that  line  of  work 
for  about  nine  years  as  locomotive  fireman,  and 
locomotive  engineer,  having  worked  for  the  Northern 
Pacific  and  Great  Northern  Railroad  [118]  com- 
panies. My  experience  in  railroading  has  been  in 
Montana,  I  was  employed  on  the  Rocky  Mountain 
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Division  of  the  Northern  Pacific,  which  is  west  of 
Butte.  As  such  engineer  I  have  had  occasion  to  stop 
and  start  trains,  and  I  have  had  occasion  to  stop  them 
by  throwing  the  emergency  brake  on. 

Q.  I  will  ask  you  this  question,  Mr.  Rainey:  As- 
suming that  an  engine  weighing,  approximately, 
sixty  tons  was  backing  up  and  drawing  twelve  cars, 
twelve  gondalo  cars,  loaded  with  coal  and  coke  over 
a  grade  of  one-half  of  one  per  cent  and  going  at  the 
rate  of  six  miles  an  hour,  where  the  cars  were  con- 
nected with  the  air,  and  the  air  was  also  connected 
with  the  engine,  and  assuming  that  the  braking 
power  was  in  good  condition,  in  what  distance  could 
you  stop  a  train  under  such  circumstances  by  apply- 
ing the  emergency  application  ? 

Mr.  PURMAN. — This  is  objected  to  for  the  reason 
that  the  hypothetical  question  does  not  contain  suffi- 
cient of  the  essential  elements  to  enable  the  witness 
to  answer  intelligently  and  fairly,  and  does  not  con- 
tain sufficient  of  the  conditions  to  enable  this  ques- 
tion to  be  answered  at  all. 

The  COURT.— I  think  it  sets  out  a  situation 
which  he  could  fairly  answer.  The  objection  is  over- 
ruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  About  thirty  feet,  I  should  say.     [119] 

Cross-examination. 
By  Mr.  PURMAN.— Q.  If,  in  addition  to  the  facts 
as  stated  by  Mr.  Wheeler  on  this  particular  morning 
the  rail  was  frosty,  and  cold,  and  if  in  addition  to 
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that  the  grade  was  steeper  than  was  stated  in  the 
question,  would  that  increase  or  decrease  the  distance 
in  which  the  train  could  be  brought  to  a  stop  ? 

A.  Yes,  sir. 

Q.  Now,  supposing,  in  addition  to  that  that  a  short 
while  prior  to  making  the  emergency  application,  I 
mean  immediately  prior  to  that,  there  had  been  a 
slight  service  application  of  from  seven  to  ten 
pounds,  and  then  that  had  been  released,  and  then 
before  the  reservoirs  were  recharged,  and  while  the 
air  line  was  overcharged,  then  the  emergency  appli- 
cation was  made,  wouldn't  that  increase  the  distance 
he  would  go  before  he  could  stop? 

A.  It  would  slightly  increase  it. 

Witness  excused. 

Plaintiff  rests.     [120] 

[Testimony  of  J.  E.  Woods,  for  Defendants.] 

J.  E.  WOODS,  a  witness  called  on  behalf  of  the 
defendants,  after  being  duly  sworn,  testified  as  fol- 
lows : 
(By  Mr.  FURMAN.) 

The  WITNESS.— My  full  name  is  J.  E.  Woods 
and  my  occupation  is  that  of  locomotive  engineer  and 
employed  by  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company,  and  on  the  fifth  day  of  November, 
1912,  I  was  employed  by  that  company  in  the  Butte 
yards  as  locomotive  engineer  on  engine  No.  1163. 
That  engine  is  what  is  commonly  known  and  termed 
as  a  switch-engine,  belonging  to  the  switch  service. 

On  the  morning  of  this*  accident  we  were  pulling 
twelve  loaded  cars  of  coal  and  coke,  merchandise  and 
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stock.  That  train  was  made  up  in  the  Butte  vards 
about  a  quarter  of  a  mile  from  the  crossing  at 
Montana  Street.  With  reference  to  our  destination 
on  that  morning  we  were  about  to  transfer  this  stock 
to  the  B.  A.  &  P.  yard.  The  fireman  that  I  had  with 
me  on  that  morning  was  a  fellow  by  the  name  of 
Byers.     He  is  dead  now,  I  understand. 

Q.  I  just  want  you  to  describe  a  little  bit  about  the 
switch-engine  you  were  using,  1163,  how  is  that  con- 
structed? 

A.  It  is  constructed  with  footboards  on  both  ends 
and  on  the  rear  end  it  has  what  is  called  a  sliding 
tender,  and  it  has  two  kerosene  lights,  one  on  each 
end. 

It  does  not  make  any  practical  difference  which 
way  that  engine  is  going,  backing  or  going  ahead, 
not  in  regard  [121]  to  the  lights  anyway.  On  this 
particular  morning  at  the  time  of  the  accident  the 
engine  was  backing  up,  and  going  west.  I  was  on  the 
south  side  of  the  engine. 

Q.  Did  you  see  Mr.  Chappell  immediately  prior  to 
the  accident? 

A.  I  saw  Mr.  Chappell  when  he  gave  the  sign  to 
leave  the  yard;  the  next  time  I  saw  Mr.  Chappell 
was  when  he  jumped  off  the  footboard. 

This  was  near  the  Montana  Street  crossing.  He 
jumped  off  on  my  side  of  the  engine.  The  reason 
why  I  was  on  the  south  side  of  the  engine  when  I 
was  going  west  was  because  the  engine  was  backing 
up. 

Q.  Now,  will  you  state  at  what  rate  of  speed  your 
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engine  was  running,  and  your  train  was  going,  at  a 
point  we  will  say,  four  or  five  hundred  feet  east  of 
the  crossing,  and  before  you  came  in  sight  of  the 
wagon  ? 

A.  Eight  miles  an  hour,  I  should  judge. 

I  had  made  an  application  of  the  brakes,  and  had 
it  released  just  prior  to  coming  in  sight  of  the  team. 
With  reference  to  the  number  of  pounds  of  pressure, 
I  should  judge  it  was  from  seven  to  ten  pounds  ap- 
plication. 

Q.  State  whether  or  not  that  application  had  been 
released  before  you  used  the  brake  and  came  in  sight 
of  the  team  ? 

A.  Just  prior  to  that,  just  a  few  -seconds. 

I  should  judge  I  was  about  two  hundred  feet  east 
of  the  crossing  at  the  time  I  first  saw  the  rig,  but 
they  [122]  claim,  according  to  measurements,  it 
was  about  three  hundred  feet. 

Q.  At  that  point,  two  hundred  or  two  hundred 
fifty  feet,  or  from  a  hundred  and  fifty  to  two  hun- 
dred feet,  state  whether  you  saw  or  heard  the 
signal  from  your  switchman  on  that  morning. 

A.  No,  sir ;  no  signal  at  all. 

I  watched  this  rig  from  the  time  it  first  came  into 
my  sight.  I  would  estimate  that  the  rig  was  a  hun- 
dred and  seventy  feet,  or  something  like  that,  from 
the  crossing  at  the  time  I  first  saw  it.  I  should 
judge  the  team  was  going  about  five  miles  an  hour. 
I  didn't  notice  any  symptoms  of  nervousness  on  the 
part  of  the  team  at  all.  I  did  not  notice  the  lines 
on  the  horses'  back  until  we  got  up  to  them,  when 
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they  were  slack,  just  as  near  as  I  could  see  when  I 
got  up  under  the  rays  of  the  arclight.  The  point, 
with  reference  to  the  crossing,  where  I  saw  Mr. 
Chapell  get  off,  I  should  judge  was  about  ten  feet 
from  the  crossing,  or  a  little  more,  maybe. 

With  reference  to  whether  I  made  any  further  ap- 
plication of  air  on  this  morning,  when  I  saw  that 
there  was  a  possibility  that  the  driver  would  not 
stop  his  team,  why  I  threw  the  brake  valve  into  the 
emergency ;  I  got  the  emergency  into  position  about 
seventy-five   feet   from  the   crossing.     We   hit   the 
wagon  after  that.     There  was  no  precaution  that  I 
could  have  taken  which  would  have  enabled     [123] 
me  to  stop  the  train  in  any  less  distance  than  I  did 
actually  stop  it  from  the  time  I  put  on  the  emer- 
gency brake.     I  did  not  see  the  boy  at  any  time  at 
all  before  the  accident.     So  far  as  I  saw,  there  was 
no  indication  that  there  was  any  driver  in  the  rig 
at  all.     The  rig  was  about  a  hundred  and  twenty 
feet,  or  a  little  more,  from  the  track  at  the  time  I 
thought  that  there  would  be  an  accident.     The  rig 
was  that  far  away.  At  that  time  I  made  an  emergency 
application.     I  had  twelve  cars  on  the  train  that 
night.     The  weight  of  ithe  train  that  morning,  I 
should  judge,  would  be  about  seven  hundred  tons. 
I  blew  the  whistle  of  the  engine  on  that  morning 
about  three  hundred  feet  east  of  the  crossing  one 
long  and  two  short  blasts  of  the  whistle.     There  is 
no    way   to   hold    down,   modify,    soften,    or    dim- 
inish  the   noise   that   is   made  by  the   whistle   on 
that  locomotive.     The  bell  was  ringing  at  the  time 
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I  blew  the  whistle,  and  was  ringing  at  the  time  of 
the  emergency  application,  and  the  bell  was  ringing 
at  the  time  the  accident  happened  at  the  crossing. 

Q.  State  whether  or  not  there  was  any  other  noise, 
coming  from  any  application  on  the  locomotive  at 
that  time. 

A.  We  had  what  you  term  a  blower  on  the  engine. 

Q.  What  is  the  effect  of  that  ? 

A.  It  makes  quite  a  bit  of  noise. 

This  was  in  operation  during  the  time  I  have  tes- 
tified about.  You  could  hear  that  noise  anyway  a 
quarter  of  a    .[124]     mile. 

With  reference  to  the  atmospheric  condition  that 
morning,  it  was  frosty.  There  was  no  wind,  or  blow- 
ing, it  was  a  quiet  morning.  The  accident  happened 
about  four  o'clock  in  the  morning.  The  rails  were 
frosty  on  this  morning.  The  rails  were  frosty  at 
the  crossing,  and  were  for  a  hundred  feet  distance 
west  of  the  crossing  and  for  three  hundred  feet  east 
of  the  crossing.  The  braking  apparatus  on  that 
morning  was  in  good  condition. 

Cross-examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — As  a  servant  of  the  company,  I 
am  required  to  know  the  rules  of  the  company.  I 
am  acquainted  with  the  rule  which  provide  that  the 
whistle  shall  be  sounded  one-half  mile  from  stations, 
railway  crossing,  drawbridges  and  junctions,  also 
eighty  rods  from  highway  crossings,  and  that  the 
bell  shall  be  rung  and  kept  ringing  until  the  cross- 
ing is  passed.     I  am  familiar  with  that  rule.     I  blew 
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this  whistle  on  this  morning  in  accordance  with  that 
rule.  I  said  that  I  blew  the  whistle  three  hundred 
feet  away  from  the  crossing ;  that  was  the  second  time 
I  blew  it. 

I  have  been  employed  as  an  engineer  since  1909. 

Q.  What  were  you  employed  at  prior  to  that 
time  ? 

Mr.  FURMAN. — This  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial.     [125] 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Why,  I  was  employed  as  an  engineer,  wiper, 
fireman,  engine  dispatcher  and  engineer. 

I  have  been  employed  on  the  B.  A.  &  P.  and  on 
the  Chicago,  Milwaukee  and  St.  Paul  railroad.  I 
had  been  employed  by  the  Milwaukee  prior  to  the 
time  this  accident  took  place,  since  August  20,  1912. 

I  testified  at  the  coroner's  inquest.  When  I  first 
saw  this  team  coming,  I  should  judge  I  was  about 
two  hundred  feet  distant  from  the  crossing.  I  don't 
remember  that  I  testified  at  the  coroner's  inquest 
that  I  should  judge  I  was  about  three  hundred  feet 
from  the  crossing. 

Q.  I  will  ask  you  if  this  question  was  asked  you 
by  the  coroner  at  the  coroner's  inquest  held  on  the 
13th  day  of  November,  1912 :  ^  ^  Q.  When  you  crossed 
Montana  Street  that  morning  on  the  crossing,  when 
did  you  get  an  intimation,  or  when  did  you  get  the 
first  intimation  that  there  was  a  team  here?"  *^A. 
Oh,  when  I  could  see  it  about  three  hundred  feet 
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away  was  the  first  intimation  I  could  see  of  it."    Did 

you  so  testify? 

A.  That  must  be  right ;  then  I  remembered  it  bet- 
ter than  I  do  now. 

I  was  three  hundred  feet  away  from  the  crossing 
when  I  saw  the  team  coming.  When  I  saw  the  team, 
it  was  [126]  about  a  hundred  and  seventy  feet 
from  the  crossing.  The  team  had  just  driven  up 
past  the  back  of  that  house  there.  I  saw  the  team 
plainly  from  the  time  I  first  got  past  the  house  until 
it  struck  the  track.  I  watched  it  all  the  time.  I 
noticed  that  there  was  no  efforts  made  by  the  person 
driving  the  team  from  the  time  I  saw  until  I  struck 
it.  I  didn't  see  any  effort  made  on  the  part  of  the 
driver  to  get  out  of  the  way. 

I  also  saw  Mr.  Chappell  get  on  the  rear  end  of  the 
engine  on  the  footboard  when  we  left  the  yards,  and 
I  didn't  see  him  at  any  time  after  that  until  he 
jumped  off.  The  rear  footboard  of  that  engine  is 
pretty  close  to  the  tender ;  it  is  right  at  the  rear  end 
of  the  tender.  You  could  not  see  a  person  when  he 
is  standing  on  the  rear  footboard,  unless  he  is  lean- 
ing out  over  the  side;  couldn't  see  him  from  where 
I  was  in  the  cab.  I  don't  know  that  this  is  what  is 
commonly  called  a  fan  tail  tender.  It  is  a  sliding 
tender,  sliding  down  to  the  front,  and  the  height  of 
the  tender  is  eight  or  ten  feet,  I  should  judge. 

Q.  Where  is  the  top  of  the  tender  Avith  reference 
to  where  your  head  would  be  when  you  would  be 
sitting  in  the  cab  window  ? 

A.  I  could  look  right  over  the  top  of  the  tender. 
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The  tender  gradually  slides  down  until  it  reaches 
a    .[127]     height  of  five  or  six  feet. 

I  said  that  when  I  got  a  distance  of  about  seventy- 
five  feet  from  the  crossing  I  put  on  the  emergency 

brake. 

q.  What    have    you    to    say    with    reference    to 

whether  or  not  you  used  any  sand,  or  whether  there 
was  any  sand  on  the  engine  that  morning? 

Mr.  FURMAN.— I  object  to  this  for  the  reason 
that  there  is  no  defective  appliance  complained  on 
the  part  of  the  plaintiff,  and  no  negligence  in  not 
applying  sand  upon  the  tracks,  and  no  defects  in  the 
appliances  on  the  engine. 
Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 
A.  There  was  sand  on  the  engine. 
Q.  Was  there  any  sand  put  on  the  track  by  you? 
Mr.    FURMAN.— This    is    objected    to    for    the 
reason  that  they  are  seeking  now  to  establish  a  dif- 
ferent kind  of  negligence  than  they  allege  in  their 
complaint. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

Mr.   FURMAN.— I   object  to  it  further   as  not 
proper  cross-examination. 
Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  the  de- 
fendants [128]  asked  for  and  was  allowed  an  ex- 
ception. 
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A.  There  was  not ;  but  it  would  not  have  done  any 
good  that  night,  or  that  time,  on  account  of  being 
on  a  curve  and  the  air  pressure  from  the  sand-pipes 
would  have  thrown  the  sand  to  one  side,  and  outside 
the  rail.     There  was  no  sand  put  on  the  track  by  me. 

It  would  not  have  done  any  good,  and  would  not 
have  added  to  the  braking  power  to  put  sand  on  the 
track.  I  said  that  I  put  on  a  slight  application  of 
air.  I  can't  tell  you  at  what  distance  from  the  cross- 
ing I  put  on  that  slight  application;  I  don't  remem- 
ber that  now.  I  remember  the  distance  at  which  I 
put  on  the  emergency,  however. 

Q.  How  long  a  time  was  it  from  the  time  you  put 
on  that  slight  application,  and  then  released  it,  until 
the  time  you  put  on  the  emergency  ? 

Mr.  PURMAN. — I  object  to  this  as  incompetent 
and  immaterial;  he  says  he  can't  testify  where  he 
made  the  application. 

By  the  COURT. — I  think  you  are  asking  how  long 
it  was  after  he  put  on  the  service  application  before 
he  put  on  the  emergency.  Your  best  estimate,  Mr. 
Woods,  is  all  that  is  asked  for.  The  objection  is 
overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  I  would  say  four  or  five  hundred  feet,  I  think, 
we  ran. 

Witness  excused.     [129] 

Mr.  WHEELER.— If  it  is  satisfactory  to  the 
Court,  I  would  like  to  call  Mr.  W.  D.  Fenner  as  a 
witness  on  behalf  of  the  plaintiff  at  this  time.     He 
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was  not  here  when  we  closed  our  case  and  I  would 
permission  of  the  Court  to  put  him  on  the  stand. 
The  CO'UET. — You  may  call  him  if  you  wish. 

[Testimony  of  W.  D.  Fenner,  for  Plaintiff.] 
W.  D.  FENNER,  a  witness  called  on  behalf  of 
plaintiff,  after  being  duly  sworn,  testified  as  follows : 
(By  Mr.  WHEELER.) 

The  WITNESS.— My  name  is  W.  D.  Fenner,  and 
am  District  Manager  of  the  Equitable  Life  Insur- 
ance Company.  I  can  tell  the  expectation  of  a 
man's  life,  as  given  by  the  table  of  expectancies  of 
the  insurance  company,  and  of  a  person  fifteen  years 
of  age.  It  would  be  forty-five  and  five-tenths,  in 
other  words,  forty-five  and  a  half  years. 

I  can  tell  you  how  much  money  would  be  required 
to  purchase  for  a  person  twenty-one  years  of  age 
an  annual  income  for  life  of  one  hundred  dollars 
per  annum.  The  cash  that  he  would  pay  in  would 
be  two  thousand  three  hundred  and  twenty-six  dol- 
lars and  twenty  cents.  It  would  cost  a  person 
twenty-one  years  of  age  to  get  an  annual  income  of 
nine  hundred  dollars  every  year,  $27,914.20. 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  am  not  testifying  from  my 
own  knowledge,  .[130]  but  from  a  table  given  to 
me  by  my  company  and  has  been  acted  upon  since 
1859.  My  company  shows  the  probabilities  of  life 
of  a  person  fifteen  years  of  age,  forty-five  and  five- 
tenths    years.     That   takes   into    consideration   the 
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physical  conditions  of  the  average  person.  That  is 
an  average.  My  company  would  not  attempt  to 
guarantee  that  any  particular  individual  will  live 
that  length  of  time ;  not  at  all.  I  said  that  the  costs 
of  an  annuity  of  one  hundred  dollars  would  be 
$2,326.20,  to  procure  an  annuity  of  one  hundred  dol- 
lars a  year.  That  is  of  a  person  twenty-one  years  of 
age.  I  imagine  that  that  would  be  less  than  five  per 
cent  on  the  money  paid  in.  These  figures  that  I 
have  given  you  do  not  include  other  things  such  as 
the  items  for  my  own  service,  agent's  salary,  or  com- 
mission, or  anything  like  that.  There  is  no  commis- 
sion paid  to  anybody  on  the  purchase  on  an  annuity 
except  to  the  person  writing  it.  The  District  Man- 
ager gets  nothing,  and  none  of  the  other  officers  of 
the  company  get  anything  on  an  annuity,  not  to  my 
knowledge,  and  I  have  reference  to  my  own  contract. 
I  have  agents  working  on  these.  If  they  sell  an 
annuity  I  get  no  commission  at  all.  I  get  no  com- 
mission on  an  annuity  at  any  time.  I  suppose  the 
insurance  companies  do  business  for  a  profit,  and  it 
is  done  like  other  business  of  corporations.  It  is 
naturally  run  for  profit.  Upon  every  policy  sold, 
and  every  annuity  sold,  there  is  an  arrangement  by 
which  the  insurance  society  will  .[131]  get  a 
profit  out  of  it.  Naturally  their  investment  will 
have  to  make  an  income.  The  insurance  companies 
get  a  profit  out  of  every  policy  sold,  and  I  presume 
it  is  so  figured  that  they  get  a  profit  out  of  every  an- 
nuity sold.     I  imagine  that  if  they  do  not  get  a  profit 
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it  is  due  to  a  mistake  somewhere.     The  insurance 
companies  do  business  on  a  profit  basis. 
Witness  excused. 

[Testimony  of  J.  A.  Woods,  for  Defendants  (Recalled 
— Cross-examination) .] 

J.  A.  WOODS,  recalled  for  further  cross-exam- 
ination. 
(By  Mr.  WHEELEE.) 

The  WITNESS.— At  the  time  I  put  on  the  emer- 
gency brake  I  was  a  distance  of  about  seventy-five 
feet  from  the  crossing.  I  believe  that  is  what  I  tes- 
tified to  when  I  was  on  the  stand  before.  That  is 
correct,  as  near  as  I  can  remember.  I  can't  say 
whether  at  that  point  the  track  is  practically  straighx 
for  a  distance  of  twenty-five  feet  east  of  the  crossing 
of  the  street  line.  I  am  not  sure  about  that ;  I  can 't 
say  whether  it  is  or  not.  I  said  that  the  reason  I 
didn't  use  sand  was  because  I  was  on  a  curve ;  I  also 
said  that  it  would  have  had  any  effect  on  that  curve. 
[132] 

Q.  When  you  were  on  that  crossing,  and  from  the 
crossing  running  west  was  absolutely  a  straight 
track,  was  it  not? 

Mr.  FURMAN. — This  is  objected  to  as  calling 
for  a  conclusion. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  w^as  allowed  an  exception. 

A.  It  was  straight  as  far  as  I  know — I  would  not 
swear  whether  it  was  straight  or  not,  but  I  believe 
it  is. 


116     Chicago^  Mihvaukee  &  St.  Paul  By.  Co.  et  al, 

(Testimony  of  J.  A.  Woods.) 

The  team  and  the  boy  and  the  wagon  were  carried 
in  front  of  the  engine  about  two  hundred  feet ;  that 
is  from  the  point  of  contact.  I  did  not  use  any  sand 
from  the  time  I  struck  the  team  until  I  stopped. 

Q.  What  are  the  rules  of  the  company,  Mr. 
Woods,  with  reference  to  the  conductor  who  stands 
upon  the  front  end,  or  the  rear  end,  of  the  train — 
the  one  we  are  talking  about — with  reference 
to  giving  any  signals  in  case  he  should  see  anything 
on  the  track? 

Mr.  FUEMAN. — I  object  to  this  as  incompetent, 
and  for  the  reason  that  the  witness  is  not  qualified 
to  speak  with  reference  to  conductors'  business,  and 
upon  the  further  ground  that  the  best  evidence  is  not 
being  called  for. 

The  COURT. — If  this  man  knows,  he  may  answer. 

To  which  ruling  of  the  Court  counsel  for  [133] 
defendants  asked  for  and  was  allowed  an  exception. 

A.  Well,  I  don't  know  anything  about  conductors' 
business,  the  conductor's  part  of  it. 

Q.  Well,  you  are  supposed,  as  an  employee  of  the 
company,  to  know  the  rules  of  the  company? 

Mr.  FURMAN. — This  is  objected  to  as  calling  for 
the  conclusion  of  the  witness. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  The  only  thing  I  know  of,  when  there  is  any 
danger  of  anything  happening  he  is  supposed  to  give 
a  special  signal. 

I  said  on  this  occasion  he  never  gave  any  signal, 
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unless  he  gave  me  a  signal  when  he  jumped  off  then  I 
went  back  to  the  rear  end.  That  was  the  only  time 
he  ever  gave  me  any  signal.  I  was  watching  for  him 
all  the  time ;  I  could  see  him  all  the  time,  that  is  if 
he  had  been  where  he  should  have  been  giving  a  sig- 
nal. He  was  where  he  should  have  been  when  he  was 
on  the  southwest  corner  of  the  engine,  but  he  was  not 
out  on  the  side  where  I  could  see  him.  'My  head, 
when  I  am  sitting  in  the  cab  window,  is  approx- 
imately a  couple  of  feet  above  the  tender.  We  went 
about  two  hundred  feet  after  putting  on  the  first  ap- 
plication of  air,  maybe  more.  I  can't  say  how  long 
it  took  us  to  go  .[134]  that  two  hundred  feet,  but 
it  took  us  a  certain  number  of  seconds.  I  can't  ap- 
proximate the  number  of  seconds. 

The  purpose  of  putting  on  the  application  was 
to  slow  up  for  the  curve  and  the  crossing.  I  put  on 
from  seven  to  ten  pounds  of  air  pressure  and  kept 
it  on  for  a  distance  of  about  two  hundred  feet. 

Q.  Now,  as  a  matter  of  fact,  if  you  put  on  ten 
pounds  of  air  pressure  and  you  kept  it  on  for  two 
hundred  feet,  wouldn't  it  stop  the  engine,  or  train, 
going  at  the  rate  of  six  miles  an  hour? 

A.  We  were  going  faster,  probably  a  little  faster 
than  six  miles  an  hour  at  that  time. 

I  believe  I  stated  that  we  were  going  about  eight 
miles  an  hour.  It  is  not  a  fact,  if  we  were  going  at 
a  rate  of  eight  miles  an  hour,  and  I  applied  ten 
pounds  air  pressure,  that  it  would  have  stopped 
the  train  in  going  a  distance  of  two  hundred  feet. 
I  don't  think  it  would  stop  it.     I  am  not  an  expert 
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on  that  matter.  I  am  an  engineer;  I  can't  tell  you 
whether  it  would  nor  not.  When  we  want  to  stop 
the  train,  I  should  judge  we  would  put  on  from 
fifteen  to  twenty  pounds  of  air  at  a  time.  When  we 
want  to  make  an  emergency  stop  we  would  put  on 
more  air  than  that.  We  would  put  on  all  we  could 
get  in,  and  you  can  draw  from  seventy  to  a  hundred 
pounds.  If  you  put  on  twenty  pounds  of  air,  going 
at  a  speed  of  six  miles  an  [135]  hour,  or  eight 
miles  an  hour,  I  couldn't  state  exactly  in  what  dis- 
tance the  train  could  be  stopped. 

I  will  ask  you  in  what  distance,  assuming  that  you 
w^ere  going  at  the  rate  of  eight  miles  an  hour  over 
a  grade  of  one  half  of  one  per  cent,  with  the  engine 
you  had  and  in  question  here,  the  engine  being  in 
good  condition,  and  the  braking-power  in  good  con- 
dition, the  air  attached  to  all  the  cars,  the  engine 
drawing  about  seven  hundred  and  fifty  tons,  and 
supposing  you  put  on  the  emergency,  and  you  used 
every  means  at  your  control  to  stop  it,  at  what  dis- 
tance could  you  stop  that  train? 

Mr.  FURMAN. — I  object  to  this  question  for  the 
reason  that  it  does  not  include  all  the  testimony  of 
this  and  other  witnesses  with  reference  to  the  use  of 
air  for  a  distance  before  the  emergency  would  be 
necessary.  I  believe  that  the  evidence  shows  that 
there  were  ten  pounds  of  air  used  for  a  distance  of 
two  hundred  feet  and  then  released;  and  there  is 
nothing  said  in  the  question  as  to  its  braking  power 
prior  to  the  application  of  this  air  and  the  braking 
power  after  the  use  of  ten  pounds  and  its  release.     I 
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object  to  the  question  as  incompetent,  irrelevant  and 

immaterial,  also. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  [136] 
defendants  asked  for  and  was  allowed  an  exception. 

A.  It  ought  to  be  stopped  in  eighty  or  two  hun- 
dred feet,  anyway. 

I  can't  say  whether  it  would  be  nearer  eighty 
than  two  hundred  feet.  It  would  be  my  judgment 
of  it;  it  is  just  my  judgment  about  it,  eighty  to  two 
hundred  feet.  That  is  the  nearest  I  would  approxi- 
mate it.  I  first  put  on  the  emergenc}^  brake  about 
seventy-five  feet  from  the  crossing. 

I  remember  of  testifying  at  the  coroner's  inquest 
before  a  jury  on  the  13th  day  of  November,  1912. 

Q.  And  do  you  remember  that  at  that  time  I  asked 
you  this  question:  ^^Q.  Whereabouts  were  you  when 
you  first  put  on  the  emergency  brake?"  and  you  an- 
swered: '^A.  I  should  judge  one  hundred  and  fifty 
feet  east  of  the  crossing."  Did  you  make  that  state- 
ment?       A.  Not  that  I  know  of. 

Q.  You  would  remember  if  you  did  make  it? 

A.  Yes,  sir. 

Q.  I  will  show  you  this  statement,  and  I  will  ask 
you  to  examine  this  portion  here  (indicating)  and 
ask  you  whether  or  not  you  made  that  answer? 

A.  I  guess  that  is  the  way  I  made  it;  it  is  in  there. 

When  you  put  on  air  and  release  it,  after  having 
put  it  on,  there  is  a  little  noise  made  by  the  escaping 
process.  It  is  not  very  loud,  you  can't  hear  it  very 
[137]     far,  just  a  few  feet  from  the  car. 
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Q.  Would  a  person  be  able  to  hear  it,  provided  he 
was  sitting  on  the  rear  end  of  the  engine — I  will  ask 
yon  if  a  person  who  was  sitting  on  the  end  of  the  car 
on  the  retainer  here  (indicating)  would  be  able  to 
hear  it? 

Mr.  PURMAN. — ^This  is  objected  to  as  calling  for 
the  conclusion  of  the  witness. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  the  de- 
fendants asked  for  and  was  allowed  an  exception. 

A.  He  might  if  the  cars  were  not  rattling,  but  if 
the  cars  were  rattling  he  would  not  hear  it, 

I  believe  the  retainers  are  on  the  same  end  of  the 
car  that  the  brakes  are  on.  At  the  point  of  contact, 
or  at  the  place  where  the  accident  happened,  the 
train  was  going  at  about  six  miles  an  hour. 

Q.  Now,  after  refreshing  your  memory  as  to  what 
you  testified  to  at  the  coroner's  inquest,  would  you 
say  now  that  you  put  on  the  emergency  brake  a  hun- 
dred and  fifty  feet  east  of  the  crossing,  or  seventy- 
five  feet? 

A,  I  should  judge  now,  about  seventy-five  feet,  as 
far  as  I  can  remember. 

Q.  You  say  that  the  testimon}^  you  gave  at  the 
coroner's  inquest  w^as  incorrect? 

A.  I  may  have  heard  a  little  wrong  and  got  out  of 
the     [138]     way  at  the  time. 

Q.  That  was  closer  to  the  time  that  the  accident 
took  place  than  now?        A.  I  guess  it  was. 

Mr.  FURMAN. — I  object  to  this  line  of  examina- 
tion as  purely  argumentative,  and  I  move  to  strike 
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the  answer  out  for  that  reason. 

Motion  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

Q.  What  has  occurred  since  that  time  to  refresh 
your  memory  with  reference  to  the  time  you  applied 
the  emergency  brake  ? 

Mr.  FURMAN. — I  object  to  this  for  same  reason. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Nothing  that  I  know  of. 

Q.  Never  talked  to  the  claim  agent  of  the  road 
about  it? 

Mr.  FURMAN. — I  object  to  this  for  same  reason. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  Never  talked  to  anybody  about  this  matter, 
only  I  had  a  consultation  with  the  lawyer  about  these 
matters.  [139]  I  talked  it  over  with  the  attorneys 
for  the  defendants. 

Redirect  Examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — My  attention  was  never  called 
to  the  testimony  I  gave  before  the  coroners  at  the 
inquest  and  I  was  never  given  an  opportunity  to  read 
over  the  transcript  of  the  testimony,  either  by  the 
coroner  or  by  his  stenographer,  or  anyone  else.  I 
have  no  independent  recollection  at  this  time  as  to 
what  my  testimony  was,  except  from  this  page  of  tes- 
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timony  to  which  my  attention  has  been  called.  I 
never  saw  that  before.  I  have  no  reason  to  believe 
that  I  testified  I  put  on  the  emergency  brake  a  hun- 
dred and  fifty  feet  east  of  the  crossing,  except  from 
this  printed  page  of  testimony.     That  is  all. 

I  had  not  worked  as  an  engineer  for  the  company 
prior  to  the  time  I  started  to  work  for  the  Milwau- 
kee &  St.  Paul  Eailway  Company.  I  started  in  for 
the  Milwaukee  as  a  boiler-maker  and  worked  at  that 
for  about  a  month  and  then  I  went  to  work  engine 

for  two  or  three  months,  and  from  that  I  hired 

out  as  an  engineer  for  the  Milwaukee. 

Q.  Did  you  ever  work  for  anybody  else  ? 

A.  Yes,  for  the  Butte,  Anaconda  &  Pacific. 
Recross-examination.     [140] 
(By  Mr.  WHEELER.) 

The  WITNESS. — I  have  worked  as  an  engineer 
before  I  went  to  work  for  the  Milwaukee.  Worked 
since  1909. 

I  testified  as  to  the  tracks  being  frostv  on  that 
morning.  When  I  got  down  out  of  the  engine  I 
could  see  the  frost  when  we  walked  around  there.  I 
did  not  make  any  particular  observation  of  that,  that 
is  to  make  a  particular  examination, — I  didn't  get 
right  down  and  examine  the  tracks,  but  I  looked  and 
I  could  see  it  just  as  you  would  at  anything  else,  and 
I  saw  frost.  There  had  been  no  other  trains  go  over 
the  track  that  morning  before  we  did  that  I  know 
of.     I  don't  know  whether  there  had  or  not. 

Witness  excused. 
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PRANK  L.  REILY,  a  witness  called  on  behalf  of 
the  defendants,  after  being  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  PURMAN.) 

The  WITNESS.— I  am  the  official  court  stenog- 
lapher  of  Department  Two  of  the  District  Court  of 
Silver  Bow  County,  Montana,  and  was  acting  in  that 
capacity  during  the  trial  of  the  case  of  James  B. 
Glover  vs.  [141]  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  on  the  24th  day  of  March,  1914, 
and  took  down  the  notes  of  the  testimony  of  the  wit- 
nesses given  at  that  trial.  I  have  my  shorthand 
notes  of  the  testimony  of  the  witness  M.  I.  Chappell 
taken  at  that  time. 

Q.  I  desire  to  refer  you  to  your  notes,  and  the  por- 
tion I  wish  to  call  your  attention  to  particularly  is 
found  on  page  22  of  the  transcript,  and  I  will  ask 
you  if  you  can  tell  from  your  notes  whether  or  not 
the  witness  Chappell  was  asked  by  counsel  for  the 
defendant  Company  this  question:  ^'Q.  Now,  I  will 
ask  you  whether  there  was  any  other  sound  coming 
from  the  engines  on  that  morning?" 

A.  Yes,  sir. 

Q.  And  his  answer  was,  ^^A.  Why,  the  exhaust 
from  the  pump." 

A.  Yes,  sir. 

''Q.  What  sort  of  a  noise  was  that?"  ^'A.  That 
is  a  steam  going  off.  It  makes  a  noise  that  can  be 
heard  for  a  considerable  distance ;  probably,  if  it  was 
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quiet  and  everything  was  still,  it  could  be  heard  for 
a  half  a  mile."    Was  that  question  asked  and  was 
that  answer  given? 

A.  Yes,  sir. 

'^Q.  As  a  matter  of  fact^  it  could  be  heard  from  the 
roundhouse  up  to  the  Montana  Street  crossing  on  a 
still  morning?"  ^'A.  Oh,  I  wouldn't  say  that  far, 
unless  it  [142]  was  clear  and  still."  Was  that 
question  asked  and  did  he  make  that  answer  ? 

A.  Yes,  sir. 

*^Q.  On  this  particular  morning,  what  was  the  con- 
dition of  the  atmosphere  and  weather?"  ''A.  It 
was  clear  and  not  storming  or  anything  I  could  men- 
tion, to  speak  of."  Was  he  asked  that  question  and 
did  he  make  the  answer  I  have  read? 

A.  Yes,  sir. 

Q.  Was  this  question  asked  him?  ^'Q.  Clear, 
crisp  fall  morning  ?  "        ' '  A.  Yes,  sir. ' ' 

A.  Yes,  sir. 

^'Q.  How  far  would  you  say  that  the  exhaust  could 
be  heard  on  this  particular  morning?  Of  course, 
that's  purely  an  estimate?"  ''A.  Oh,  I  imagine, 
to  be  safe,  it  could  be  heard  at  least  a  quarter  of  a 
mile."  Was  that  question  asked  and  that  answer 
made  ? 

A.  Yes,  sir. 

Cross-examination. 

(By  Mr.  WHEELER.) 

The  WITNESS. — I  have  no  independent  recollec- 
tion of  the  testimony  given  at  that  time,  outside  of 
my  notes.     None  whatever.     I  know  that  oftentimes 
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stenographers  make  mistakes  in  their  notes;  we  are 
not  infallible.  It  is  quite  true,  when  there  is  noise 
in  the  courtroom,  or  when  someone  coughs,  or  if  the 
[143]  witness  is  indistinct  a  stenographer  is  liable 
to  make  a  mistake  and  not  catch  the  answer  or  ques- 
tion accurately. 
(By  Mr.  FURMAN.) 

The  WITNESS.— I  took  the  notes  in  the  regular 
discharge  of  my  duty  as  official  court  stenographer. 
I  cannot  discern  from  my  notes  any  indication  of  dis- 
turbance in  the  courtroom,  or  any  failure  on  my  part 
to  understand  the  questions  or  answers. 
(By  Mr.  WHEELER.) 

The  WITNESS. — If  there  was  any  disturbance  in 
the  courtroom  or  any  coughing,  or  anything  of  that 
kind,  it  wou^d  not  appear  in  my  notes,  but  if  I  can't 
hear  I  generally  ask  the  witness  to  repeat,  and  if  he 
does  not  repeat,  I  generally  have  in  my  notes  '^ can't 
hear."    That  is  the  way  I  generally  do  it. 

Witness  excused. 

[Testimony  of  Charles  H.  Little,  for  Defendants.] 
CHARLES  H.  LITTLE,  called  as  a  witness,  after 
being  duly  sworn,  on  behalf  of  the  defendants,  testi- 
fied as  follows: 

•Direct  Examination, 
(by  Mr.  FURMAN.) 

The  WITNESS.— I  am  occupying  the  official  posi- 
tion of  Official  Court  Stenographer  of  Department  3 
of  the  District  Court  of  Silver  Bow  County,  Mon- 
tant.     [144]     I  am  also  a  Notary  Public.     I  was 
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present  at  the  time  of  the  taking  of  the  deposition  of 
M.  I.  Ohappell  in  a  case  wherein  David  Clement  was 
plaintiff  and  the  Chicago,  Milwaukee  &  Puget  Sound 
Railway  Company  et  al.  were  defendants.  The  depo- 
sition was  given  before  me  as  Notary  Public.  I  have 
no  knowledge  as  to  what  became  of  the  original  tran- 
script of  the  deposition.  I  have  my  notes  of  the  tes- 
timony given  at  that  time.  I  have  them  with  me. 
This  instrument  which  you  show  me  is  a  carbon  copy 
of  the  original  transcript  of  my  shorthand  notes  of 
the  deposition,  and  is  a  true  copy.  I  have  made  a 
comparison  of  that  transcript  of  the  deposition  with 
my  notes  and  it  is  correct. 

Mr.  PURMAN. — I  will  read  such  parts  of  this  as 
I  desire  to  go  in  the  record  at  this  time,  with  the 
Court's  permission. 

The  COURT. — He  saj^s  he  has  made  a  comparison. 
You  may  read  it  into  the  record. 

Mr.  PURMAN. — I  will  read  from  page  19. 

''Q.  Were  there  any  signs  of  life  in  the  body  at 
the  time  that  you  saw  it  first?"  ^^A.  I  couldn't 
tell." 

^^Q.  You  didn't  make  an  examination  of  it  close 
enough  to  tell  whether  or  not  there  was  any —  ^^A, 
No,  I  did  not."  ^^Q.  — breathing  or  anything  of  the 
kind?"  ^^A.  No,  sir."  ^^Q.  Was  any  move  made 
by  the  boy  after  you  saw  him?"  ^^A.  Not  that  I 
could  see."  [145]  '^Q.  Not  that  you  could  see?" 
^'A.  No."  ^'Q.  And  how  long  after  you  struck  the 
wagon  was  it  before  you  saw  the  body?"  ^'A.  Pos- 
sibly a  minute,  maybe  a  little  more."    ^'Q.  Could 
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you  tell  whether  or  not  the  boy  was  breathing  any  at 
that  time?"  ^'A.  No,  I  could  not."  ''Q.  What  is 
your  best  judgment  in  the  matter,  with  reference  to 
whether  dr  not  there  was  still  any  life  in  the  body?" 
''Mr.  FUEMAN:  We  object  on  the  ground  it  is 
repetition,  calls  for  a  conclusion.  Testify  to  what 
you  know."  ^'Q.  Answer  the  question,  what  is  your 
best  judgment  in  the  matter?"  ''A.  Well,  I  couldn't 
say,  the  body  w^as  in  such  a  condition  that  I  couldn't 
take  hold  of  it." 

Q.  That  was  the  testimony  given  by  Mr.  Chappell 
before  you  as  Notary  Public  and  transcribed  by  you? 

A.  Yes,  sir. 

Cross-examination. 
(By  Mr.  WHEELEE.) 

The  WITNESS. — I  have  no  independent  recollec- 
tion of  the  testimony  given  by  Mr.  Chappell,  outside 
of  the  notes  I  made.  It  is  very  often  the  case  that 
a  stenographer  will  make  a  mistake  in  transcribing 
his  notes;  but  this  deposition  was  read  over  to  the 
witness  by  the  notary  before  he  signed  it.  It  was 
read  over  to  him  and  he  swore  to  it  before  me  as  a 
notary  public,  and  he  swore  that  it  was  true  and  cor- 
rect. 

Witness  excused.     [146] 
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RAY  WEBB,  called  as  a  witness  on  behalf  of  the 
defendants,  after  being  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  FURMAN.) 

The  WITNESS.— I  am  mth  the  Claim  Depart- 
ment of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  and  was  so  employed  on  the  6th  day  of  No- 
vember, 1912.  I  recognize  the  instrument  which 
you  show  me,  which  is  typewritten,  as  a  statement  I 
got  from  Mr.  M.  I.  Chappell,  Mr.  M.  I.  Chappell  gave 
me  the  information  contained  on  that  typewritten 
page  the  next  day  after  the  accident,  on  the  6th  day 
of  November,  1912,  in  the  Freight  Depot  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  in 
Butte. 

Q.  I  will  ask  you  to  state  whether  or  not  at  that 
time  and  place,  Mr.  M.  I.  Chappell  made  this  state- 
ment to  you :  ^^Q.  Clement  was  badly  cut  and  bruised 
and  was  dead  when  we  got  to  him." 

A.  Yes,  sir,  he  did. 

Cross-examination. 
(By  Mr.  WHEELER.) 

The  WITNESS.— I  am  the  Claim  Agent  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
and  as  such  my  duties  are  to  get  statements  from  em- 
ployees and  every  [147]  person  who  knew  any 
thing  about  the  injury  immediately  after  the  accident 
takes  place.  To  the  best  of  my  knowledge  this  state- 
ment was  made  to  me  about  eight  o'clock  in  the  morn- 
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ing,  right  after  Mr.  Cbappell  came  off  duty.  The 
statement  was  made  in  the  Freight  Depot  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company.  I 
don't  remember  who  was  present  w^hen  the  statement 
was  made;  I  know  Mr.  McCann  was  the  agent.  I 
wrote  the  statement  up  right  in  the  depot.  I  wrote 
it  out  on  the  machine  myself.  Mr.  Cbappell  gave  me 
the  facts  and  I  copied  them  down  and  handed  them 
to  him  and  he  read  them  over  and  he  signed  them. 
This  was  around  eight  o'clock  in  the  morning  the  day 
after  the  accident  happened;  it  was  right  after  he 
came  off  duty  in  the  morning. 

Q.  Isn't  it  a  fact  that  at  the  time  this  statement 
was  made  Mr.  Cbappell  was  on  duty  with  the  Mil- 
waukee ? 

A.  He  was  working  for  the  Milwaukee,  but  he  was 
working  night  shift,  and  it  was  after  he  came  off  shift 
in  the  morning  that  he  came  up  to  the  depot  in  the 
morning  and  gave  me  this  statement. 

This  statement  was  not  given  me  before  he  came 
off  shift.  Neither  was  it  made  earlier  in  the  morn- 
ing, I  don't  know  what  time  Mr.  Cbappell  got  off 
shift,  but  I  told  him  to  come  up  after  he  got  through 
with  his  work,  and  he  did  come  up.  I  don't  loiow 
when  he  came     [148]     off  shift. 

Q.  You  say  in  this  statement  that  the  ' '  engine  bell 
was  ringing."  Nothing  was  said  at  that  time  with 
reference  to  when  it  was  ringing,  and  there  is  nothing 
in  this  statement  to  show  at  what  point  this  bell  was 
ringing  ? 

A.  I  don't  remember  whether  there  was  anything 
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in  that  statement  or  not.  My  object  was  to  find  out 
whether  the  bell  was  ringing  at  the  time,  and  I  took 
it  from  what  he  said  that  it  was ;  that  was  my  under- 
standing of  it. 

I  did  not  make  notes  of  what  he  said  and  then  write 
them  out  on  the  machine.  The  statement  he  made  to 
me  was,  that  the  bell  was  ringing. 

Q.  But  he  didn't  say  that  the  bell  was  ringing  at 
the  crossing  of  Montana  street,  or  at  what  point  the 
bell  was  actually  rung  ? 

A.  It  says  here:  '^Engineer  sounded  the  regular 
crossing  whistle,  engine  bell  was  ringing." 

Witness  excused.     [149] 

[Testimony  of  John  G-each,  for  Defendants.] 
JOHN  GE'ACH,  called  as  a  witness  on  behalf  of 
the  defendants,  after  being  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(ByMr.  FURMAN.) 

The  WTTNESS.— My  business  is  that  of  locomo- 
tive engineer,  and  am  employed  by  the  Butte,  Ana- 
conda &  Pacific  Railway  Company.  I  have  been  em- 
ployed in  the  capacity  of  engineer  about  eleven  years. 

I  have  given  the  question  of  speed,  air  brakes  and 
apparatus  on  a  locomotive,  or  engine,  some  special 
attention  and  study.  From  a  practical  standpoint, 
I  have,  and  have  given  it  some  theoretical  study.  I 
have  had  occasion  at  different  times  to  observe  within 
what  distance,  under  stated  conditions  a  train  of  a 
given  weight  may  be  brought  to  a  stop.  I  understand 
something    about    coefficient    friction.      Coefficient 
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friction  would  be  to  take  the  ratio  of  resistance  of 
two  pieces  sliding  over  each  other,  the  calculation 
of  the  amount  of  pressure  it  would  have  forcing 
them  together.  The  coefficient  friction  is  the  great- 
est on  slow  speed. 

Coefficient  friction  can  be  great  enough  at  slow 
speed  upon  a  frosty  rail  to  entirely  destroy  the  brak- 
ing power  on  an  engine,  or  car,  so  as  to  slide  the 
wheels.  From  that  question  you  have  asked  we  have 
got  [150],  to  infer  and  take  the  circumstances  into 
consideration  mentioned  in  your  question.  We  have 
got  the  ratio  of  the  adhesion  between  the  wheel  and 
the  rail,  and  the  ratio  of  adhesion  is  taken  from  this 
point,  that  is  one-fourth  of  the  total  weight  resting 
on  the  wheel  and  the  rail.  Now,  then,  from  that 
point  we  will  take  the  point  of  a  frosty  rail.  It  runs 
from  one-fourth  to  one-fifth,  one-sixth  to  nearly  one- 
seventh  of  the  ratio  of  adhesion;  that  would  bring 
our  point  of  adhesion  down  to  really  below  the  pres- 
sure of  the  brake-shoe  on  the  wdieel ;  this  pressure  of 
the  brake-shoe  on  the  wheel  would  be  less  than  the  ad- 
hesion between  the  wheel  and  the  rail,  and  the  con- 
sequences are  when  it  is  greater  the  wheel  will  slide^ 
and  nothing  can  prevent  it.  This  has  been  tested  out 
on  the  larger  railroads  of  the  country  by  means  of  the 
dynamometer  machines  that  actually  require  the 
movement  of  the  wheel  on  the  rail  with  a  braking 
power  under  these  conditions. 

Q.  I  will  ask  you  to  explain  to  the  jury  just  the 
means  by  which  brakes  are  applied  through  the 
agency  of  air  brakes  on  an  engine  or  train  ? 
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A.  First,  we  must  consider  that  the  air  brake  sys- 
tem is  charged  to  a  certain  pressure,  and  that  pres- 
sure, as  soon  as  in  that  brake-pipe  on  the  train  line 
under  the  train,  or  cars,  it  leads  to  what  is  [151] 
termed  an  auxiliary  reservoir  under  the  cars,  and  in 
order  to  stop  you  have  got  to  reduce  the  pressure  in 
the  brake-pipe.  As  soon  as  that  is  done,  why  the 
brake  begins  to  immediately  apply  to  the  amount  of 
pressure  that  is  exerted  on  the  opposite  side  of  the 
triple  piston,  and  as  soon  as  that  is  w^orked  out  the 
pressure  will  fall  from  the  auxiliary  reservoir  into 
the  brake-cylinder. 
(By  Mr.  WHEELEE.) 

Q.  As  I  understand  it,  the  auxiliary  reservoir  must 
be  charged  before  the  air  will  be  in  a  position  where 
it  can  be  applied?        A.  Yes,  sir. 

Q.  What  is  the  pressure  with  which  the  auxiliary 
reservoir  is  charged  ? 

A.  The  standard  pressure  is  seventy  pounds. 
(ByMr.  PURMAN.) 

Q.  In  what  time  can  the  auxiliary  reservoir  be 
charged  from  an  atmospheric  pressure  to  a  pressure 
of  seventy  pounds  ? 

A.  We  usually  take  about  eighty  seconds. 

Q.  Is  the  air  put  into  this  auxiliary  reservoir  uni- 
formly ? 

A.  Well,  from  a  certain  standpoint  it  is,  and  an- 
other it  is  not.  You  will  infer  from  my  answer  that 
it  is,  yes.  That  as  the  air  brake  system  is  charged 
we  [152]  put  our  brake- valve  in  full  release  posi- 
tion and  we  leave  it  there  for  a  time  being,  that  is, 
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until  the  entire  reservoir  is  charged,  that  is  the 
auxiliary  reservoir.  Now,  the  auxiliary  reservoir 
cannot  be  charged,  in  the  same  time  that  the  train- 
pipe  can  be  charged,  due  to  the  restricted  flow  of  air 
to  the  auxiliary  reservoir  through  the  medium  of  a 
feed  groove  in  the  triple  piston.  This  feed  groove 
is  made  necessarily  small  to  prevent  the  brakes  on 
the  head  end  of  a  train  of  over  five  cars  charging  all 
of  the  cars  behind  these  five  cars.  If  this  were  not  so, 
the  cars  on  the  head  end  woud  become  charged  to  an 
unnecessary  high  pressure,  and  the  cars  behind  these 
five  cars  would  receive  little  or  no  pressure,  for  the 
time  being.  This  makes  the  uniform  recharging  of 
trains,  or  cars,  more  equal. 

Q.  I  will  ask  you  whether  or  not  there  is  any  prac- 
tical difference  in  the  time  in  which  cars  may  be 
charged,  up  to  the  number  of  four  or  five,  if  four  or 
five  cars  can  be  charged  in  practically  the  same  length 
of  time  as  one  ? 

A.  Yes,  up  to  about  five  cars.  Yes,  it  would  be 
very  materially,  depending  upon  how  soon  after  re- 
leasing the  brake  is  reapplied,  as  there  is  a  time  limit 
we  must  consider  in  which  the  system  can  be  re- 
charged. 

Q.  Well,  as  I  understand  your  testimony,  when 
there  has  [153]  been  a  service  application  of  from 
seven  to  ten  pounds  run  down  the  brake-pipes  of  air 
pressure,  that  air  immediately  after  the  service  ap- 
plication has  been  released, — ^would  it  have  any  effect 
upon  the  reapplying  of  the  brakes  ? 

A.  Yes.  '  The  reason  for  this  restricted  recharge  is 
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due,  to  the  small  feed  groove  by  the  triple  piston 

through    which    the    air   in   the   brake-pipe   must 

necessarily  pass   in   order  to   charge   the   auxilary 

reservoir. 

Q.  Now,  just  assume  this  condition:  Assume  that 
there  has  been  a  service  application  of  air  of  from 
seven  to  ten  pounds,  which  has  been  continued  for  a 
little  space,  sufficient  for  it  to  begin  to  take,  and  then 
it  is  released,  and  then,  thereafter,  in  a  very  short 
while,  there  is  an  emergency  application.  Now,  what 
have  you  to  say  as  to  the  braking  capacity  of  the  ap- 
paratus under  conditions  like  I  have  mentioned  ? 

A.  Under  those  conditions,  we  have  got  to  con- 
sider, first,  that  we  have  put  this  air  into  the  brake- 
pipe  under  the  cars.  As  I  stated  before,  that 
brake-pipe  will  actually  overcharge  itself  without 
the  auxiliary  reservoir  being  charged.  Now,  if  we 
make  what  we  term  an  application,  we  must  release 
that  pressure  in  the  brake-pipe  before  the  brakes  can 
be  recharged  and  begin  to  be  applied.  As  I  said  be- 
fore, this  restricted  recharge  is  necessary  because  of 
the  small     [154]     feed  groove  by  the  triple  piston. 

Q.  I  will  ask  you  this  question:  We  will  assume 
that  there  is  a  freight-engine,  or  switch-engine,  of 
from  fifty  to  sixty  tons  weight  drawing  a  train  of 
twelve  cars  loaded  with  coal  and  coke  of  an  estimated 
weight  of  seven  hundred  and  fifty  tons;  the  switch- 
engine  is  running  backwards  drawing  this  train,  it 
is  going  down  a  grade  of  75/100  of  one  per  cent,  upon 
a  curve,  at  four  o'clock  on  a  cold  frosty  morning  in 
the  month  of  November,  and  the  rail  is  frosty, — cov- 
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ered  with  frost, — at  a  distance  of  several  hundred 
feet  east  of  a  specified  crossing  there  is  a  service  ap- 
plication of  from'  seven  to  ten  pounds,  now,  that  ser- 
vice application  has  been  continued  for  a  space  of  a 
few  hundred  feet,  one  or  two  hundred  feet,  or  some- 
thing like  that,  possibly  a  little  more,  the  service  ap- 
plication has  been  released,  and  then  after  the  train 
has  gone  farther  on, — a  few  seconds — traveled  per- 
haps one  hundred  feet,  or  a  hundred  and  fifty  feet, 
to  a  point  seventy-five  feet  east  of  that  specified 
crossing,  where  there  is  an  emergency  application 
m'ade ;  at  that  time  the  train  is  going  at  a  rate  of 
speed  of  probably  six  miles  per  hour.  In  what  dis- 
tance will  you  say,  and  in  view  of  all  the  circumr 
stances  and  conditions  I  have  related  in  this  question, 
that  train  should  be  brought  to  a  stop, — under  those 
conditions?     [155] 

A.  If  I  stopped  it  within  one  hundred  feet,  I  think 
I  would  be  doing  a  pretty  good  braking  job.  But 
under  the  conditions  as  stated,  being  a  frosty  rail, 
where  the  ratio  of  adhesion  is  almost  entirely  de- 
stroyed, we  can  infer  only  one  thing  from  it.  Where 
the  ratio  of  adhesion  is  nearly,  if  not  quite,  entirely 
destroyed,  there  would  be  a  case  of  wheel  sliding,  and 
the  train  would  slide  until  the  wheels  were  flattened 
sufficiently  to  produce  friction  enough  between  the 
wheel  and  the  rail  until  the  train  would  stop  of  its 
own  accord. 

Q.  What  effect  would  it  have  on  a  grade,  instead 
of  being  one-half  of  one  per  cent,  but  seventy-five 
one-hundredths  per  cent. 
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A.  In  that  case  it  would  be  practically  nominal; 
the  point  would  be  so  technical  in  order  to  figure  it 
out  it  would  be  rather  a  difficult  mathematical  prob- 
lem; to  see  what  the  difference  of  twenty-five  hun- 
dredths of  one  per  cent  would  be  would  be  a  problem. 
The  difference  would  be  very  little  in  the  case  of  a 
wheel  sliding  over  a  difference  of  twenty-five  hun- 
dredths of  one  per  cent  in  the  grade. 

I  am  familiar  with  the  braking  apparatus  of  a 
Gondola  car.  The  Gondolas  really  have  no  different 
braking  apparatus  than  any  other  car,  any  more  than 
as  a  general  rule  we  take  them  from-  a  practical  stand- 
point, whether  loaded  heavier  than  other  cars. 
Roughly,  the  [156]  Aveight  of  an  empty  Gondola 
is  a  little  over  forty  thousand  pounds.  The  capacity 
of  'a  Gondola,  as  it  is  stenciled  on  the  outside,  is  a 
hundred  thousand  pounds. 

Q.  If  a  Gondola  weighs  forty  thousand  pounds, 
empty,  and  the  braking  capacity  of  that  Gondola  is 
seventy  per  cent,  is  the  braking  capacity  of  the  Gon- 
dola increased  in  any  manner  b}^  loading  it  ? 

A.  Not  to  my  knowledge. 

Q.  How  many  thousand  pounds  can  be  applied  on 
the  brakes  of  a  loaded  Gondola,  the  load  being  one 
hundred  thousand  pounds,  the  load  itself  being  forty 
thousand  pounds'? 

A.  Figures  will  show;  the  first  thing  we  have  to 
do  is  to  find  the  percentage  of  one  hundred  and  forty 
thousand  pounds,  which  is  twenty  per  cent  of  the 
braking  power. 

Q.  So  the  braking  power  of  a  loaded  Gondola  is 
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twenty  per  cent,  whereas  on  an  empty  Gondola  it  is 
seventy  per  cent?        A.  Yes,  sir. 

A  loaded  Gondola  going  at  the  rate  of  six  miles 
per  hour,  in  my  way  of  working,  cannot  be  stopped 
with  the  same  braking  power,  and  in  the  same  dis- 
tance, as  can  an  empty  Gondola. 

Cross-examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — These  Gondolas  are  marked  on 
the  [157]  outside  as  having  a  capacity  of  a  hun- 
dred thousand  pounds.  I  have  no  knowledge  of 
what  these  cars  were  loaded  with  on  this  particular 
morning,  except  what  has  been  said  here  in  this  case. 
I  don't  know  whether  it  was  twenty  thousand 
pounds,  fifty  thousand  pounds  or  a  hundred  thou- 
sand pounds.  I  don't  presume  to  tell  this  jury  what 
the  braking  power  would  be  upon  these  particular 
cars,  unless  they  are  loaded  to  a  capacity  of  a  hun- 
dred thousand  pounds. 

I  testified  in  the  case  of  James  B.  Glover  vs.  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company. 

Q.  You  were  asked  the  question,  were  you  not, 
with  reference  to  what  distance  you  could  stop  this 
particular  train  going  at  the  rate  of  six  miles  per 
hour  on  a  grade  of  one-half  of  one  per  cent,  on  a 
frosty  rail,  and  you  testified,  did  you  not,  at  that 
time,  you  could  stop  it  within  a  distance  of  forty 
feet? 

A.  No,  sir,  the  remark  I  made  at  that  time  was, 
I  would  not  like  to  get  below  forty-five  feet.  I  would 
not  go  below  that. 
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While  I  have  been  engaged  in  the  railroad  busi- 
ness, it  has  been  mostly  on  the  Montana  grades.  I 
never  made  the  statement  that  if  I  went  beyond  for- 
ty-five feet  in  making  such  a  stop,  going  at  that  rate 
of  speed,  I  would  be  constantly  killing  people. 
[158] 

If  you  put  on  application  of  say  ten  pounds  of 
air  on  an  engine,  and  you  went  two  hundred  feet,  and 
you  are  going  at  the  rate  of  eight  miles  an  hour  at  the 
time  you  put  on  that  application,  the  effect  it  would 
have  upon  the  train  would  depend  upon  the  braking 
power  that  has  been  developed.  If  you  were  going 
at  the  rate  of  eight  miles  an  hour,  on  a  grade  of  one- 
half  of  one  per  cent  and  you  had  twelve  cars  and  an 
engine  the  same  as  has  been  described  to  me  here  in 
this  case,  the  effect  that  it  would  have  upon  the  ques- 
tion of  slackening  the  speed,  and  how  much  it  would 
slacken  it,  all  depends  upon  the  conditions.  I  have 
had  a  little  experience  as  an  engineer. 

I  said  that  it  would  take  eighty  seconds  to  refill 
the  auxiliary  reservoir,  that  is,  provided  it  was  com- 
pletely empty.  If  the  reservoir  was  charged  to  sev- 
enty pounds  and  you  let  out  seven  to  ten  pounds,  we 
usually  take  about  twenty-five  seconds  to  refill  it  with 
the  original  seventy  pounds.  That  is  to  replace  the 
seven  to  ten  pounds.  It  would  only  take  eighty  sec- 
onds to  fill  it  with  the  full  seventy  pounds. 

It  was  not  necessary  for  me  to  get  this  information 
that  I  have  been  giving  with  reference  to  the  appli- 
cation of  air  brakes,  etc.,  out  of  any  book,  but  I  can 
probably  produce  three  or  four  books  containing  the 
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information.  It  is  absolutely  necessary  to  study  the 
air-brake  [159]  system  to  obtain  a  knowledge  of 
it.  It  is  absolutely  necessary.  I  studied  it  possibly 
five  or  six  weeks  ago. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  if  you  put 
on  ten  pounds  of  air  application,  service  application, 
on  an  engine  drawing  twelve  cars  similar  to  what  has 
been  described  here,  and  under  the  conditions  de- 
scribed here,  and  you  put  it  on  for  a  distance  of  two 
hundred  feet,  if  it  would  not  stop  your  train  still  ? 

A.  That  would  depend  largely  upon  whether  the 
train  was  sliding,  or  whether  the  wheels  were  sliding. 

,Q.  I  am  asking  you  to  the  facts  as  outlined  to  you 
in  my  question  ? 

A.  Yes,  ought  to  stop  within  two  hundred  feet. 

Q.  And  suppose  you  put  on  the  seventy  pounds 
you  would  say  it  would  stop  it  in  what  distance  ? 

A.  Very  little  difference. 

Q.  Very  little  difference  whether  you  put  on  the 
seventy  pounds  or  ten  pounds  ? 

A.  I  stated,  if  the  wheels  were  sliding  there  would 
be  very  little  difference. 

I  said  on  a  previous  occasion,  if  there  was  no  frost 
on  the  track  and  the  wheels  were  rolling  I  would  not 
say  it  could  be  stopped  below  forty-five  feet.  I  don't 
believe  it  could  be  done  in  forty-five  feet.  I  don't 
believe  it  could  be  done  in  sixty  feet.  It  is  [160] 
pretty  hard  to  tell  in  what  distance  it  could  be  done. 
Under  these  circumstances,  as  you  have  given  me,  it 
would  run  along,  sliding  on  the  track,  and  it  is  a 
physical  impossibility  for  a  man  to  come  upon  the 
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stand  and  tell  in  what  time  it  could  actually  be  done 
in.  There  certain  conditions  under  which  it 
could  be  done  quick.  I  don't  know  whether  in  my 
experience  I  have  seen  a  train  of  twelve  cars  going  at 
a  rate  of  speed  of  six  miles  an  hour,  with  an  engine, 
stopped  in  forty-five  feet. 

I  have  observed  in  my  experience  as  a  railroad 
man  the  stopping  of  trains,  and  an  engine,  at  certain 
rates  of  speed,  and  have  been  called  upon  to  stop 
trains  within  a  certain  distance.  If  you  threw  it  into 
what  is  commonly  called  the  big  hole,  the  effect  of 
the  distance  in  which  you  could  stop  the  engine  would 
depend  entirely  upon  the  conditions.  The  throwing 
of  the  engine  into  what  is  called  the  ^^big  hole"  means 
that  the  brakes  apply  a*  once.  It  does  not  mean  the 
reversing  of  the  engine.  It  is  not  a  fact  that  you 
can  stop  your  engine  quicker  by  putting  the  air  on 
and  throwing  into  the  reverse  than  you  could  by  sim- 
ply turning  the  air  on.  It  is  not  a  common  rule  to 
throw  it  into  the  reverse.  The  necessity  for  sand- 
ing the  track  depends  largely  upon  the  conditions, 
as  I  stated  before  in  regard  to  the  relation  of  adhe- 
sion; it  will  reduce  the  [161]  ratio  of  adhesion  to 
about  one-fifth  instead  of  one-sixteenth.  If  you 
sanded  the  track  it  would  have  a  tendency  to  stop 
your  engine  quicker  than  if  you  didn't  sand  it.  You 
generally  put  sand  on  the  track  when  you  want  to 
make  an  emergency  stop,  but  it  does  not  always  hit 
the  track;  but  you  always  put  it  on.  The  sand  is 
placed  in  such  a  position  that  it  comes  down  through 
a  pipe  from  the  engine.     That  pipe  is  placed  directly 
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under  the  engine  and  over  the  track  so  the  sand  will 
go  right  down  on  the  track  when  it  is  needed.  The 
pipe  leading  from  the  engine  goes  down  through  the 
engine  and  immediately  in  front  of  the  wheel  of  the 
engine,  and  comes  down  within  a  distance  of  two  or 
three  inches  of  the  track,  or  four  or  five  inches.  The 
wheels  do  not  have  the  same  tendency  to  slide  on  the 
track  when  you  put  sand  on  it  as  they  do  when  you 
do  not.  The  sanding  of  the  track,  I  admit,  has  a 
tendency  to  keep  the  wheels  from  sliding.  I  also 
admit  that  it  has  a  tendency  to  stop  the  engine 
quicker  when  you  sand  the  track  than  when  you  do 
not. 

If  you  were  going  at  a  rate  of  speed  of  twenty 
miles  an  hour,  under  the  circumstances  that  have 
been  related  to  me  in  this  case,  you  could  probably 
stop  the  train  in  five  or  six  hundred  feet.  I  would 
not  want  to  give  a  guess  as  to  how  quickly  it  could 
be  stopped.     [162] 

Q.  You  want  the  jury  to  understand  that  you  could 
not  give  any  definite  idea  as  to  how  soon  it  could  be 
stopped,  either  going  at  the  rate  of  six  miles  an  hour 
or  twenty  miles  an  hour  ? 

A.  That  would  depend  on  the  conditions,  and  upon 
whether  there  w^as  any  sand  used  on  the  rails. 

Q.  Well,  suppose  sand  had  been  put  on,  in  what 
distance  would  you  say  it  could  be  stopped  ? 

A.  Probably  four  or  five  hundred  feet. 

Q.  Going  at  the  rate  of  twenty  miles  an  hour. 

A.  Yes,  sir. 

If  it  was  going  at  the  rate  of  six  miles  an  hour,  and 
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fhey  had  used  sand,  I  should  say  it  could  probably 
have  been  stopped  in  two  hundred  feet.  If  the 
wheels  were  sliding,  I  would  say  that  the  brakes 
would  have  no  effect.  Under  these  .conditions,  I 
would  say  not. 

I  said  that  it  took  about  eighty  second  to  raise  the 
pressure  in  the  auxiliary  reservoir  from  atmospheric 
to  a  seventy  pounds  pressure.  I  said  it  would  take 
about  half  that  time  to  put  in  fifty-five  pounds. 

Witness  excused.     [163] 

[Testimony  of  Greorge  T.  Spaulding,  for 
Defendants.] 
GEORGE  T.  SPAULDING,  called  as  a  witness  on 
behalf  of  the  defendants,  after  being  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  am  acting  in  the  capacity  of 
traveling  engineer  for  the  Milwaukee  road.  I  have 
been  employed  in  the  railroad  service  about  fifteen 
years.  I  worked  as  a  wiper,  locomotive  fireman,  en- 
gineer, and  traveling  engineer.  I  have  been  a  trav- 
eling engineer  about  four  years.  I  put  in  seven  years 
as  an  engineer  running  an  engine. 

I  am  familiar  with  the  space  within  w^hich  it  is 
reasonable  and  probable  that  trains  can  be  brought 
to  a  stop,  under  given  conditions. 

I  am  familiar  with  the  Gondolas  that  are  used  by 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany.    I  am  also  familiar  with  the  braking  appara- 
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tus  on  these  Gondola  cars.  The  weight  of  an  empty 
Gondola  car  is  forty  thousand  pounds.  I  am  famil- 
iar with  the  braking  efficiency  of  a  Gondola  of  the 
kind  in  use  by  this  Company.  We  have  some  of  the 
New  York  Quick  Action  brakes,  and  some  of  the 
Westinghouse  brakes.  These  are  a  good,  efficient 
braking  apparatus  and  are  the  kind  usually  in  use. 
There  is  no  practical  [164]  difference  between  the 
two  brakes.  There  is  none  to  my  knowledge.  The 
braking  efficiency  of  a  Gondola  loaded  to  the  capa- 
city of  forty  thousand  pounds  is  usually  about  sev- 
enty per  cent.  The  braking  power  against  the 
wheels  would  be  about  twenty-eight  thousand  pounds. 
The  capacity  of  a  Gondola  is  about  one  hundred 
thousand,  the  total  weight  would  be,  when  it  is 
loaded,  about  one  hundred  and  forty  thousand 
pounds. 

The  braking  efficiency  is  not  increased  by  the 
load.  The  load  decreases  the  braking  efficiency  ma- 
terially. When  the  car  is  loaded,  there  is  no  more 
than  twenty-eight  thousand  pounds  pressure  against 
the  brakes.  An  empty  Gondola  has  twenty-eight 
thousand  pounds  braking  efficiency  against  forty 
thousand  pounds  of  weight,  where  a  loaded  Gondola 
has  about  twenty-eight  thousand  pounds  against  a 
hundred  and  forty  thousand  pounds  load. 

I  am  familiar  with  engine  No.  1163.  It  is 
equipped  with  air-brakes  of  the  standard  make  and 
efficiency. 

Q.  I  will  ask  you  to  consider  the  following  hypo- 
thetical state  of  facts:  Assuming  that  switch  engine 
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No.  1163  is  backing  westward,  pulling  a  train  of 
twelve  loaded  cars  with  coal  and  coke,  the  total  esti- 
mate of  the  weight  of  the  train  being  seven  hundred 
and  fifty  tons;  and  assume  that  it  is  going  from  the 
Butte  yards  [165]  to  the  Butte,  Anaconda  & 
Pacific  transfer,  and  at  a  point  some  hundred  feet 
east  of  the  Montana  street  crossing  on  a  grade  of  one- 
half  of  one  per  cent,  and  upon  a  curve,  the  train  is 
going  at  that  time  at  a  rate  of  speed  estimated  at 
from  eight  to  ten  miles  an  hour,  and  at  that  point  a 
service  application  is  made  from  seven  to  ten  pounds 
pressure  and  continued  for  a  known  space,  and  then 
is  released,  and  the  train  runs  a  little  bit  farther  and 
then  at  a  point  seventy-five  feet  east  of  the  crossing 
which  I  have  mentioned,  the  emergency  application 
is  made ;  it  is  a  clear,  cold  crisp  morning  in  Novem- 
ber, the  rails  are  frosty;  at  the  time  the  emergency 
brake  is  applied,  or  the  emergency  application  is  ap- 
plied, the  speed  of  the  train  is  approximately  six 
miles  per  hour.  In  view  of  those  conditions,  in 
what  space  would  you  say  it  was  reasonable  and 
probable  that  the  train  could  be  brought  to  a  stop. 
There  has  been  a  service  application  of  from  seven 
to  ten  pounds  put  on  for  the  purpose  of  reducing 
the  speed  of  the  train  from  the  time  of  coming 
around  the  curve  and  the  speed  of  the  train  has  been 
slightly  checked — probably  two  miles  per  hour — and 
then  a  short  while  after  this  has  been  released,  and 
the  emergency  application  is  applied,  or  is  made. 
A.  Well,  I  should  say,  ninety  feet;  it  would  run 
upwards  of  ninety  feet.     [166] 
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Cross-examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — I  would  say  it  could  be  done  in 
that  space  from  the  facts  mentioned  in  the  question. 
I  took  into  consideration  the  condition  of  the  rail, 
its  being  frosty,  and  the  pressure  in  the  brake,  at 
the  time,  the  fact  of  there  being  a  slight  application 
and  then  released,  that  is  a  service  application. 

Q.  How  long  would  you  say  it  would  take  to  fill  up 
this  tank,  supposing  you  drew  off  seven  pounds, 
seven  to  ten  pounds  of  air,  how  long  would  it  take  to 
refill  that? 

A.  Twenty-five  seconds,  I  should  judge. 

Q.  Now,  assuming  the  facts  to  be  that  you  are 
going  at  the  rate  of  six  miles  an  hour,  that  your 
braking  power  was  in  good  condition,  and  that  you 
had  twelve  cars  attached  to  engine  1163, — ^which 
we  will  assume  for  the  purpose  of  this  question  was 
in  good  condition,  and  the  air  and  braking  power 
was  in  good  condition,  and  the  train  going  down  a 
grade  of  one-half  of  one  per  cent,  and  you  used  every 
means  at  your  command,  in  what  distance  would  you 
say  that  train  could  be  stopped, — just  eliminating 
the  frosty  condition  of  the  track,  and  eliminating 
the  service  application?        A.  Eighty  feet. 

Q.  Going  at  the  rate  of  six  miles  an  hour? 

A.  Yes,  sir.     [167] 

Q'.  Would  you  say  that,  going  along  with  twelve 
cars  at  the  rate  of  six  miles  an  hour  over  a  one-half 
of  one  per  cent  grade,  with  an  engine  similar  to  1163, 
a  switch  engine  weighing  sixty-five  tons,  and  you 
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used  the  emergency  and  sanded  the  rails,  you  could 

stop  it  in  a  distance  of  less  than  eighty  feetl 

A.  You  could  if  your  sanders  are  working  in  per- 
fect condition.  Yes,  if  everything  is  in  working  con- 
dition, certainly  you  could. 

Q.  In  what  distance  could  you  stop  it  under  those 
conditions? 

A.  Perhaps  ten  feet,  probably  seventy  feet. 

You  can  stop  an  engine  in  a  shorter  distance  b}^ 
sanding  the  track  than  you  can  by  not  sanding  it. 

Q.  Supposing  3^ou  put  on  the  service  application 
of  from  seven  to  ten  pounds  of  air  for  a  distance  of 
tw^o  hundred  feet,  I  will  ask  you  if  it  is  not  a  fact  that 
that  would  stop  your  engine  and  train  going  at  the 
rate  of  six  miles  an  hour,  in  two  hundred  feet,  under 
the  conditions  described  to  vou? 

A.  Eliminating  the  frosty  rail? 

Q.  Yes?        A.  Yes. 

With  a  frosty  rail,  I  would  say  you  could  stop  it  by 
putting  on  a  service  application  of  ten  pounds  in 
going  a  distance  of  perhaps  a  hundred  and  fifty  feet. 
If  the  rails  were  frosty  and  you  put  on  a  service 
[168]  application  of  ten  pounds,  I  would  not  wish 
to  make  a  statement  as  to  what  distance  it  could  be 
stopped  in.  I  have  seen  trains  stopped  under  simi- 
lar conditions,  but  the  distance  varies  so  I  couldn't 
tell  in  what  distance  it  could  be  stopped.  The  dis- 
tance varies  at  which  a  train  may  be  stopped  on  a 
slippery  rail.  I  can't  say,  exactly,  in  what  distance 
I  have  seen  it  done.  I  have  seen  it  done  at  various 
times  during  the  winter  season.     I  don't  know  as  it 
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was  under  the  same  conditions  you  have  named 
in  this  case,  with  the  same  number  of  cars,  but  I  have 
seen  it  under  the  same  condition  as  to  rail.  If  the 
rails  were  frosty,  I  would  not  want  to  give  an  esti- 
mate of  the  distance  if  could  be  stopped  in. 

Q.  I  am  speaking  now  with  a  service  application 
of  ten  pounds  and  with  a  frosty  rail,  you  would  not 
want  to  give  an  estimate — of  the  distance — it  could 
be  in,  if  you  applied  seventy  pounds? 

A.  It  would  be  impossible  to  apply  seventy 
pounds. 

You  couldn't  get  over  fifty  pounds.  It  makes  very 
little  difference  as  to  how  many  cars  you  have  at- 
tached to  your  engine  as  to  the  distance  you  can 
stop  it  in.  It  would  not  make  any  difference 
whether  you  had  five  cars  or  twelve  cars,  or  whether 
you  had  one  car  or  twelve  cars.  The  train  could 
have  been  stopped  in  the  same  distance  that  you  could 
have  stopped  [169]  the  engine  with  one  car, — if 
the  cars  were  uniformly  loaded. 

Mr.  Furman  asked  me  with  reference  to  the  effi- 
ciency of  brakes  on  loaded  cars, — he  spoke  of  cars 
being  loaded  to  the  extent  of  one  hundred  thousand 
pounds.  I  don't  know  what  these  cars  were  loaded 
with  on  this  particular  morning. 

Redirect  Examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  know  what  the  grade  is  ap- 
proaching Montana  street  crossing  from  the  east.  It 
is  three-quarters  of  one  per  cent. 
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The  WITNESS. — It  would  make  a  difference  in 
the  stopping  of  an  engine  or  train  if  the  grade  was 
one-half  of  one  per  cent  or  three-quarters  of  one  per 
cent.  You  could  not  stop  as  quickly  on  a  three-quar- 
ters of  one  per  cent  grade  as  you  could  on  a  one-half 
of  one  per  cent  grade.  As  to  the  distance  in  number 
of  feet,  I  could  only  guess  at  that;  I  would  have  to 
figure  on  it.     I  couldn't  give  it  to  you  off  hand. 

Witness  excused. 

Defendants  rest.    [170] 

[Testimony  of  W.  J.  McMaster,  for  Plaintiff  (in 

Rebuttal) .] 
W.  J.  McMASTER,  called  in  rebuttal,  on  behalf 
of  the  plaintiff,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  WHEELER.) 

Q.  Do  you  know  what  a  retainer  upon  an  engine 
is?        A.  Yes,  I  do. 

Explain  to  the  Court  and  jury  what  a  retainer  is. 

Mr.  FURMAN. — This  is  objected  to  as  not  proper 
redirect  examination,  and  not  rebuttal.  If  it  is 
material  for  any  purpose  at  all  it  should  have  been 
introduced  upon  his  direct  examination. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  A  retainer  is  right  on  the  end  of  a  car  on  the 
brake,  and  I  was  sitting  on  the  end  of  it;  now,  he 
claims  he  made  this  application;  if  he  did  I  never 
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heard  him,  or  saw  him. 

I  was  sitting  right  below  the  brake  and  about  two 
feet  away  from  the  retainer,  and  I  was  in  a  position 
where  I  would  have  been  able  to  have  heard  the  re- 
lease of  the  air,  if  it  had  been  released. 

iQ.  If  that  service  application  had  been  made,  and 
had  been  released,  you  would  have  heard  it? 

Mr.  FURMAN. — ^This  is  objected  to  as  not  re- 
buttal.    [171] 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  I  could  have  told  it  by  the  retainer  if  the  appli- 
cation service  had  been  made. 

If  the  application  service  had  been  made  I  would 
have  heard  the  noise.  I  heard  the  witnesses  testify 
as  to  what  point  they  put  on  the  service  application. 
I  heard  no  noise  of  this  application  service,  if  they 
applied  the  application  service.  I  heard  the  testi- 
mony with  reference  to  the  distance  it  was  from  the 
crossing  when  it  was  put  on. 

Q.  What  effect  would  the  service  application  have 
upon  the  train,  that  is,  as  to  the  jar  of  the  train,  if 
any? 

Mr.  FURMAN. — I  object  to  this  question  as  call- 
ing for  the  conclusion  of  the  witness,  and  as  not 
proper  rebuttal. 

Objection  overruled. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowed  an  exception. 

A.  It  would  slow  it  down,  more  than  likely. 
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Q.  What  have  you  to  say  with  reference  to 
whether  it  would  cause  any  jar  of  the  train? 

A.  Well,  a  kind  of  a  shoving;  that  is  the  way  it 
seems  to  me,  when  we  would  throw  on  the  emergency 
the  train  [172]  would  jar.  I  think  if  he  threw  on 
the  emergency  I  would  feel  the  jar.  I  felt  a  move- 
ment in  the  train  about  five  hundred  feet  from  the 
crossing. 

Cross-examination. 
(By  Mr.  FURMAN.) 

The  WITNESS. — I  was  riding  on  the  last  car  from 
the  engine,  on  the  east  end  of  the  car,  the  extreme 
east  end.  I  was  sitting  sidewise  on  the  car  looking 
toward  the  south.  I  made  a  statement  to  Mr.  Webb, 
the  claim  agent,  after  the  accident  happened  on  the 
'6th  day  of  November,  1912.  This  is  my  signature 
attached  to  this  statement.  I  made  that  statement 
in  the  freight-house. 

Q.  I  will  ask  you  whether  you  stated  to  Mr.  Webb, 
at  the  freight-house,  in  Silver  Bow  County,  Montana, 
on  the  6th  day  of  November,  1912,  as  follows:  ^^I  was 
on  top  of  the  train  about  three  or  four  cars  from  the 
engine  and  Murphy  was  on  the  rear  end  of  the  train. 
I  was  sitting  down  on  top  of  the  car  facing  the 
south."        A.  No,  I  didn't  make  that  statement. 

Q.  You  didn't  make  that  statement? 

A.  No,  sir. 

Mr.  Murphy  was  not  on  the  train  at  all,  as  a  matter 
of  fact. 
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Redirect  Examination. 
(By  Mr.  WHEELER.)     [173] 

The  WITNESS.— I  noticed  the  condition  of  the 
rails  that  night  with  reference  to  whether  or  not  they 
w^ere  frost,  I  didn't  take  particular  notice,  but  I 
don't  think  they  were  frosty.  I  saw  the  rails,  but  I 
didn't  notice  any  frost  on  them. 

Witness  excused. 

[Testimony  of  E.  S.  Ramey,  for  Plaintiff  (in 

Rebuttal) .] 
E.  S.  RAMEY,  called  in  rebuttal  on  behalf  of  the 
plaintiff,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — Going  at  the  rate  of  six  miles  an 
hour,  frost  on  the  rails  would  have  some  effect  upon 
the  distance  in  which  you  could  stop  a  train.  It 
would  take  a  little  longer  to  stop,  probably  a  distance 
of  about  ten  feet. 

Witness  excused. 

Plaintiff  rests.     [174] 

[Testimony  of  Ray  Webb,  for  Defendants  (in 

Rebuttal).] 
RAY  WEBB,  called  in  rebuttal  on  behalf  of  the 
defendant,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  FURMAN.) 

The  WITNESS.— I  have  testified  before  in  this 
case.  I  took  the  statement  of  Mr.  W.  J.  McMasters 
in  the  freight-house  of  the  Chicago,  Milwaukee  &  St. 
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Paul  Railway  Company  on  the  6tli  day  of  November, 
1912.  He  there  and  then  made  the  following  state- 
ment to  me  and  I  put  it  down  in  writing  and  he  signed 
it: 

^^I  was  on  top  of  the  train  about  three  or  four  cars 
from  the  engine  and  Murphy  was  on  the  rear  end  of 
train.     I  was  sitting  down  on  top  of  the  car  facing 

the  south." 

Qross-examination. 
(By  Mr.  WHEELER.) 

The  WITNESS. — I  put  down  the  statement  on  the 
6th  day  of  November,  the  day  after  the  accident.  T 
don't  know  what  day  this  was  with  reference  to  the 
date  the  inquest  was  held;  this  was  soon  after  the 
accident.  The  coroner's  inquest  had  not  been  held 
when  I  took  the  statement  of  the  witnesses.  My  ob- 
ject was  to  find  out  just  exactly  how  the  accident 
happened  as  soon  as  I  could. 

Q.  At  the  time  you  got  this  statement,  Mr.  Mc- 
Masters  [175]  knew  that  Mr.  Murphy  was  not  on 
the  train  at  all  that  night  ? 

A.  I  didn't  know  it  until  I  heard  it  testified  to 
here. 

I  didn't  know  where  he  was  on  that  night.  I  was 
told  by  all  the  men.  I  didn't  get  any  statement  from 
Mr.  Murphy  that  night  or  the  next  day. 

Witness  excused. 

Testimony  closed. 

The  foregoing  is  all  of  the  testimony  offered  and 
introduced  upon  the  trial  of  the  above-entitled  action. 
[176] 
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for  Defendants,  etc.] 

Mr.  FURMAN. — ^Come  now  the  defendants,  at  the 
conclusion  of  the  taking  of  testimony  in  this  cause, 
and  after  both  parties  have  announced  that  they  have 
concluded  the  taking  of  testimony,  and  move  the 
Court  for  an  order  directing  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendants,  upon  the  following 
grounds  and  for  the  following  reasons,  to  wit : 

First :  Upon  the  ground  and  for  the  reason  that  the 
complaint  does  not  state  a  cause  of  action;  the  cause 
of  action  sought  to  be  set  up  by  the  complaint,  or 
within  the  complaint,  being  based  upon  the  doctrine, 
of  the  last  clear  chance;  and  there  is  no  allegation  in 
the  complaint  of  discovery,  as  required  under  the 
laws  of  the  State  of  Montana. 

Second:  There  has  been  a  failure  of  proof  upon  the 
part  of  the  plaintiff  that,  after  plaintiff  was  discov- 
ered in  a  place  of  danger,  that  there  was  still  time  for 
the  exercise  of  ordinary  care  to  save  plaintiffs  in- 
testate from  damage. 

Third:  There  is  a  total  failure  of  proof  upon  the 
part  of  the  plaintiff,  or  at  best,  a  mere  scintilla  of 
evidence  to  the  effect  that  plaintiff's  intestate  sur- 
vived for  any  period,  or  at  all,  after  the  accident. 
[177] 

Fourth:  On  the  ground  and  for  the  reason  that 
the  plaintiff's  testimony  shows  clearly,  without  any 
contradiction,  that  the  negligence  of  plaintiff's  in- 
testate was  concurrent  with  the  negligence  of  de- 
fendants, if  the  defendants  were  guilty  of  negligence 
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at  all.  It  further  shows  clearly  of  plaintiff's  intes- 
tate was  active  and  continued  right  up  to  the  very 
instant  of  the  collision,  or  accident,  which  caused  the 
death  of  plaintiff's  intestate. 

After  argument  by  respective  counsel  the  Court 
said: 

The  COURT. — The  motion  made  by  counsel  for 
defendants  at  the  close  of  court  on  yesterday  is 
denied. 

To  which  ruling  of  the  Court  in  denjdng  defend- 
ants motion  for  a  directed  verdict,  counsel  for  de- 
fendants asked  for  and  was  allowed  an  exception. 
[178] 

Thereupon,  the  jury,  in  charge  of  a  sworn  bailiff, 
retired  to  consider  of  their  verdict ;  and,  afterwards, 
on  the  22d  day  of  May  1914  the  jury  returned  into 
court,  with  their  verdict,  signed  by  their  foreman, 
which  verdict  is  in  words  and  figures  as  follows,  to 
wit: 

(Title  of  Court  and  Cause.) 

Verdict. 

^^We,  the  jury  in  the  above-entitled  cause,  find  our 

verdict  in  favor  of  David  Clement,  as  Administrator 

of  the  E'state  of  David  Clement,  Jr.,  deceased,  and 

against  the  defendants  and  we  assess  the  damages  of 

the  plaintiff  at  the  sum  of  $7500.00— ^Seven  Thousand 

&  Five  Hundred  Dollars. 

^^  PARKER  RAND, 

''Foreman."     [179] 

To  which  verdict  defendants  then  and  there  duly 

excepted. 
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That  thereafter,  on  the  22d  day  of  May,  1914,  the 
said  verdict  was  filed  by  the  clerk  of  said  court  in 
said  cause;  and  thereupon  the  said  jury  were  dis- 
charged from'  further  consideration  of  the  case. 

Thereafter,  on  May  28,  1914,  the  Court  entered 
judgment  on  the  verdict  in  favor  of  the  plaintiff ;  to 
which  order  the  Court  and  the  judgment  entered 
thereon  counsel  for  defendants  then  and  there  duly 
excepted. 

That,  on  the  23d  day  of  May,  1914,  the  Court 
granted  the  defendants  thirty  days  in  addition  to 
the  statutory  time  within  which  to  prepare  and  serve 
proposed  draft  of  bill  of  exceptions  in  said  cause. 

WHEREFORE,  the  defendants  above  named  pray 
the  Court  that  the  foregoing  bill  of  exceptions  may 
be  settled  and  allowed  as  and  for  a  bill  of  exceptions, 
showing  all  the  evidence  given  on  the  said  trial  and 
the  proceedings  had  therein. 

B.  K.  WHEELER, 
H.G.  MURPHY, 
Attorneys  for  Defendants.     [180] 

[Admission  of  Service  of  Bill  of  Exceptions.] 

Service  of  the  above  and  foregoing  Bill  of  Excep- 
tions accepted,  and  copy  thereof  received,  this  19th 
day  of  June,  A.  D.  1914. 

B.  K.  WHTELER, 

B.  K.  WHTELER, 

Attorneys  for  Plaintiff. 

[Order  Settling  Bill  of  Exceptions,  etc.] 

I  hereby  certify  that  the  above  and  foregoing  Bill 
of  Exceptions  is  a  true  and  correct  bill  of  exceptions ; 
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and  order  that  the  same  be  signed,  settled,  allowed, 
and  filed,  this  19  day  of  October,  1914. 

GEO.  M.  BOUEQUIN, 

Judge. 

Filed  Feb.  3d,   1915.     Geo.   W.   Sproule,   Clerk. 
[181] 


That  on  January  23,  1915,  an  Assignment  of  Er- 
rors was  duly  filed  herein,  in  the  words  and  figures 
following,  to  wit:     [182] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL 
KAILWAY  COMPANY,  a  Corporation; 
CHICAGO,  MILWAUKEE  &  PUGET 
SOUND  RAILWAY  COMPANY,  a  Cor- 
poration; J.  E.  WOODS,  and  M.  I.  CHAP- 
PELL, 

Defendants. 

Assignment  of  Errors. 

Plaintiffs  in  error,  defendants  above  named,  in 
connection  with  their  petition  for  writ  of  error 
herein,  specify  the  following  particulars  wherein 
error  was  committed  in  this  said  cause : 
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I. 

ERRORS  OF  LAW. 

1.  The  Court  erred  in  overruling  defendants' 
separate  demurrers,  for  the  reason  that 

a.  The  complaint  fails  to  allege  discovery  by 
the  defendants,  or  any  of  them,  of  plaintiff's  in- 
testate in  a  place  of  peril. 

b.  It  is  evident  from  the  complaint  that 
plaintiff's  intestate  drove  upon  the  defendant 
corporations'  railroad  track  into  a  place  of  dan- 
ger, without  looking  or  listening.     [183] 

2.  The  Court  erred  in  denying  defendants'  mo- 
tion for  a  directed  verdict,  made  on  their  behalf  at 
the  conclusion  of  the  taking  of  testimony,  for  the 
reason  that 

a.  Plaintiff  failed  to  prove  that  David 
Clement,  Jr.,  survived  the  accident  for  an  appre- 
ciable time. 

b.  It  appeared  from  the  evidence  that  plain- 
tiff's intestate  was  never  discovered  by  the  de- 
fendants, or  any  of  them,  in  a  place  of  peril. 

c.  It  appeared  from  the  evidence  that  the 
death  of  plaintiff's  intestate  was  instantaneous. 

d.  It  appeared  from  the  evidence  that  the 
negligence  of  plaintiff's  intestate  was  continuing 
until  the  very  instant  of  accident. 

3.  The  Court  erred  in  entering  judgment  upon 
the  verdict  for  the  plaintiff,  for  the  reason  that 

a.  The  evidence  is  not  sufficient  to  support  a 
verdict,  for  the  reason  that 

(1)  Under  the  pleadings  the  plaintiff  relies 
on  the  doctrine  of  the  last  clear  chance,  and  fails 
to  prove  discovery. 
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(2)  The  evidence  does  not  show  survival 
after  the  accident. 

(3)  The  evidence  affirmatively  shoves  instan- 
taneous death  of  plaintiff's  intestate. 

(4)  The  evidence  conclusively  shows  con- 
current negligence  on  the  part  of  plaintiff's  in- 
Tesxaxe. 

II. 
ERROES  RELATING  TO  THE  ADMISSION 
AND  REJECTION  OF  TESTIMONY. 
1.  The  Court  erred  in  overruling  defendants'  ob- 
jection to  the  question  asked  of  plaintiff's  witness 
Willoughby,  on  direct  examination,  in  the  following 
respect : 

''Q.  Did  you  examine  the  track  for  the  pur- 
pose of  [184]  ascertaining  whether  or  not 
there  w^as  any  blood,  or  anything  else  on  the 
track  ? 

''Mr.  FURMAN. — I  object  to  this  question  as 
leading,  and  also  suggestive. 

''Mr.  WHEELER.— This  is  for  the  purpose 
of  fixing  the  place,  as  near  as  he  can,  where  the 
body  first  struck  the  track. 
"Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  de- 
fendants then  and  there  took  and  was  allowed  an 
exception. 

"Q.  Go  ahead  now  and  state — where  would 
you  say  that  was  with  reference  to  being  west 
of  the  crossing? 

"A.  Where  the  body  laid? 
"Q.  Yes,  w^here  the  body  laid. 
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^^A.  Around  seventy-five  feet,  maybe  more. 

*^Q.  Well,  I  am  asking  you  where  the  point 
v^as  that  you  first  found  any  blood  on  the  rail,  or 
on  the  tracks  ? 

^^A.  Probably  half  ways  from  where  the  body 
was  lying  to  Montana  Street." 

2.  The  Court  erred  in  overruling  defendants'  ob- 
pection  to  the  question  asked  of  plaintiff's  witness 
Glover,  on  direct  examination,  in  the  following  re- 
spect : 

^'Q.  Do  you  know  wiiat  common  laborers  got 
in  this  community,  when  they  worked  on  the 
service  ? 

''Mr.  FURMAN.— We  object  to  this  as  in- 
competent, irrelevant,  and  immaterial.  He  can 
testify  what  this  boy  was  actually  getting,  but 
not  what  other  laborers  got. 

''Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  de- 
fendants then  and  there  took  and  was  allowed  an 
exception. 

"Well,  laborers  received  from  $3,00  to  four 
dollars  per  day. 

"They  received  from  three  to  four  dollars  a 
dey  for  [185]  surface  work  and  three  dollars 
and  half  per  day  for  miners.'' 

3.  The  Court  erred  in  sustaining  plaintiff's  objec- 
tion to  the  question  asked  of  the  witness  Glover,  on 
cross-examination,  in  the  following  respect : 

"  Q.  Did  he  have  anything  coming  at  the  time 
of  his  death? 

"Mr.  WHEELER.— This  is  objected  to  as  in- 
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competent,  irrelevant  and  immaterial  and  as  not 
proper  cross-examination. 

^'Objection  sustained. 

*'To  which  ruling  of  the  Court  coimsel  for 
defendants  then  and  there  took  and  was  allowed 
an  exception." 

4.  The  Court  erred  in  overruling  defendants'  ob- 
jection to  the  question  asked  of  plaintiff's  witness 
Glover,  on  redirect  examination,  in  the  following 
respect : 

''Q.  For  what  distance  was  Montana  Street 
torn  up  south  of  the  crossing? 

'^Mr.  FURMAN. — I  object  to  this  as  incompe- 
tent, irrelevant  and  immaterial. 

*' Objection  overruled. 

'^To  which  ruling  of  the  Court  counsel  for  de- 
fendants then  and  there  took  and  was  allowed  an 
exception. 

^'A.  It  was  torn  up  over  a  distance  of  proba- 
bly two  hundred  feet  from  the  track  to  a  point 
about  ten  hundred  feet  west  of  Montana  Street 
going  toward  the  ranch,  that  is  south,  on  the  side 
of  the  cemetery." 

5.  The  Court  erred  in  overruling  defendants'  ob- 
jection to  the  question  asked  of  plaintiff's  witness 
M.  I.  Chappell,  on  direct  examination,  in  the  follow- 
ing respect:     [186] 

*'Q.  Was  there  any  flagman  at  the  crossing? 

''Mr.  FURMAN. — We  object  to  this  question 
as  incompetent,  irrelevant  and  immaterial,  no 
damage  being  predicated  upon,  or  based  upon, 
the  failure  to  maintain  lights,  or  to  maintain  a 
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flagman  at  this  crossing. 

^^THE  COURT.— The  objection  is  overruled. 
It  might  make  a  difference  in  the  degree  of  care, 
or  diligence,  on  the  part  of  the  engineer  to  exer- 
cise. If  there  was  a  flagman  there,  the  engineer 
might  rely,  to  some  extent,  on  him,  but  if  there 
was  none  there,  and  he  knew  it  it  might  require 
more  diligence  on  his  part. 

'^To  which  ruling  of  the  Court  counsel  for  de- 
fendants then  and  there  took  and  was  allowed 
an  exception. 

^^ There  was  not." 
6.     The  Court  erred  in  overruling  defendants'  ob- 
jection to  the  question  asked  of  plaintiff's  witness 
M.  I.  Chappell,  on  direct  examination,  in  the  follow- 
ing respect: 

^^Q.  What  did  you  notice  with  reference  to 
any  movements  of  any  part  of  the  body  ? 

''Mr.  PURMAN.— We  object  to  this  as  lead- 
ing and  suggestive. 
''Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  de- 
defendants  then  and  there  took  and  was  allowed 
an  exception. 

"A.  Merely  gasping  a  little,  frothing  at  the 
mouth,  as  if  in  his  last  struggles  for  life ;  I  con- 
sidered him  to  be  beyond  all  human  aid  at  the 

time." 
7.     The  Court  erred  in  overruling  the  following 
objections  of  defendants  to  the  questions  asked  of 
plaintiff's  witness  M.  I.  Chappell,  on  direct  examina- 
tion, in  the  following     [187]     respects : 
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^^Q.  State  whether  or  not  you  noticed  any 
blood  or  anything  else  upon  the  rails  of  the  track 
prior  to  the  time  you  saw  the  body  east  of  a  point 
where  you  found  the  body. 

'^Mr.  FURMAN.— This  is  objected  to  as  lead- 
ing and  also  suggestive. 
^^  Objection  overruled. 

^'To  which  ruling  of  the  Court  counsel  for  de- 
fendants asked  for  and  allowed  an  exception. 
'^A.  I  don't  quite  understand  your  question. 
^^Q.  Well,  was  there  anything  found  by  3^ou 
with  reference  to  parts  of  the  body  east  of  the 
place  where  you  found  the  body  itself,  the  main 
portion  of  the  body? 

^*A.  Before  making  my  first  examination  of 
the  body,  do  you  mean? 
^^Q.  At  any  time. 
A.  I  saw  that  afterward,  yes. 
Q.  What  did  you  find  there  % 
A.  His  hand  was  picked  up  about,  I  should 
judge,  ten  feet  east  of  the  body,  picked  up  by 
the  assistant  undertaker ;  I  was  with  him  at  the 
time. 

^^  There  was  nothing  else  that  I  could  call  to 
mind  that  was  found  there. 

^'Q.  Was  there  any  blood  or  anything  of  that 
kind? 

''Mr.  FURMAN. — I  object  to  this  as  leading 
and  suggestive. 

''Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  de- 
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fendants  asked  for  and  was  allowed  an  excep- 
tion. 

^^Q.  About  how  far  east  of  the  body  was  it 
that     [188]     you  found  the  blood? 

''Mr.  FURMAN. — I  object  to  this  as  leading 
and  also  a  repetition. 

''Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  de- 
fendants asked  for  and  was  allowed  an  excep- 
tion. 

"A.  If  I  remember  rightly  it  was  between 
where  the  hand  was  picked  up  and  the  location 
of  the  body. 

8.  The  Court  erred  in  overruling  the  defendants' 
objection  to  the  question  asked  of  plaintiff's  witness 
M.  I.  Chappell,  on  direct  examination,  in  the  follow- 
ing respect : 

"Q.  What  have  you  to  say  as  to  whether  or 
not  it  should  be  rung  continuously  ? 

"Mr.  FURMAN. — This  is  objected  to  as  lead- 
ing and  suggestive. 

"Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  de- 
fendants asked  for  and  was  allowed  an  excep- 
tion. 

"A.  The  rule  calls  for  the  bell  to  be  rung  upon 
approaching  all  crossings  at  grade,  and  continu- 
ously rung  until  the  crossing  is  passed." 

9.  The  Court  erred  in  denying  defendants'  motion 
to  strike  out  the  testimony  of  the  plaintiff's  witness 
M.  I.  Chappell  given  on  his  cross-examination,  in  the 
following  respect : 
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"Mt.  PURMAN.— I  move  to  strike  out  the 
testimony  of  the  witness  with  reference  to  this, 
as  to  the  manner  of  how  the  wagon  slid  along  the 
rails,  for  the  reason  that  it  is  a  conclusion  and 
not  a  statement  of  any  physical  fact."     [189], 

"Bj  Mr.  WHEELER.— When  the  engine 
first  struck  the  wagon  you  saw  it  then  ? 

'^A.  Yes,  sir. 

'^Qi  And  you  saw  it  for  how  long  a  distance 
after  that? 

''A.  I  didn't  see  it  after  that  until  after  it 
stopped  and  I  went  to  the  rear  end  of  the  en- 
gine. 

*^Q:.  Was  the  wagon  upset? 

^'A.  No,  sir,  only  partially. 

^^  Motion  to  strike  denied. 

'^To  which  ruling  of  the  Court  counsel  for  de- 
fendants asked  for  and  was  allowed  an  exception. 
10.  The  Court  erred  in  overruling  defendants' 
objection  to  the  following  question  asked  of  the  de- 
fendants' witness  J.  E.  Woods,  on  cross-examina- 
tion, in  the  following  respect  : 

'^Q.  What  have  you  to  say  with  reference  to 
whether  or  not  you  used  any  sand,  or  whether 
there  was  any  sand  on  the  engine  that  morning  ? 

'^Mr.  FURMAN.— I  object  to  this  for  the 
reason  that  there  is  no  defective  appliance  com- 
plained on  the  part  of  the  plaintiff,  and  no  neg- 
ligence in  not  applying  sand  upon  the  tracks, 
and  no  defects  in  the  appliances  on  the  engine. 

^^  Objection  overruled. 
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^^To  which  ruling  of  the  Court  counsel  for  de- 
fendants asked  for  and  was  allowed  an  excep- 
tion."    [190] 
WHEREFORE,   defendants  above  named  pray 
that  the  petition  for  writ  of  error  be  granted;  and 
that,  for  the  reasons  aforesaid,  and  for  divers  and 
sundry  other  reasons  the  judgment  entered  herein 
on  the  28th  day  of  May,  1914, — which  said  judgment 
was  suspended  by  the  filing  of  defendants'  petition 
for  new  trial  on  the  19th  day  of  June,  1914,  and  re- 
entered by  the  order  denying  a  new  trial  made  and 
entered  on  the  5th  day  of  December,  1914, — be  re- 
versed. 

GEORGE    F.    SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 
Attorneys  for  Defendants,  Plaintiffs  in  Error. 

Filed  Jan.   23,   1915.     Geo.  W.    Sproule,   Clerk. 
[191] 
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That  on  January  23,  1915,  Petition  for  Writ  of 
Error  was  duly  filed  herein,  in  the  words  and  figures 
following,  to  wit:    .[192] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation;  CHI- 
CAGO, MILWAUKEE  &  PUGET  SOUND 
PtAILWAY  COMPANY,  a  Corporation;  J. 
E.  WOODS,  and  M.  I.  CHAPPELL, 

Defendants. 

Petition  for  Writ  of  Error. 

Now  come  Chicago,  Milwaukee  &  St.  Paul  Eail- 
way  Company,  a  corporation;  Chicago,  Milwaukee 
&  Puget  Sound  Railway  Company,  a  corporation; 
J.  E.  Woods,  and  M.  I.  Chappell,  defendants  herein ; 
and  say : 

That  on  or  about  the  28th  day  of  May,  A.  D.  1914, 
this  Court  entered  judgment  herein  in  favor  of  the 
plaintiff  and  against  these  defendants,  in  which  said 
judgment  and  the  proceedings  had  prior  thereunto 
in  this  said  cause,certain  manifest  errors  have  in- 
tervened and  were  committed,  to  the  gra7^  prejudice 
of  these  said  defendants,— all  of  which  will  in  more 
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detail  appear  from  the  Assignment  of  Errors  filed 
with  this  petition. 

WHEREPOEE,  defendants,  feeling  themselves 
aggrieved  by  the  said  judgment,  come  now  and  pray 
the  Court  for  an  order  allowing  the  said  defendants 
to  prosecute  a  writ  of  error  to  the  Honorable,  the 
United  States  Circuit  Court  of  .[193]  Appeals 
for  the  Ninth  Circuit,  under  and  according  to  the 
laws  of  the  United  States  in  that  behalf  made  and 
provided  for  the  correction  of  the  errors  so  com- 
plained of ;  that  an  order  be  made  fixing  the  amount 
of  supersedeas  bond  in  this  said  case;  and  that  a 
transcript  of  the  record,  proceedings,  and  papers  in 
this  cause,  duly  authenticated,  may  be  sent  to  the 
said  Circuit  Court  of  Appeals. 

And  the  said  defendants  herewith  submit  their 
assignment  of  errors  in  accordance  with  the  rules  of 
the  United  States  Circuit  Court  of  Appeals  and  the 
course  and  practice  of  this  Honorable  Court. 

And  your  petitioners  will  ever  pray. 

GEORGE   P.    SHELTON, 
FRED  J.  EURMAN, 
A.  J.  VERHEYEN, 

Attorneys  for  Defendants. 

Piled  Jan.  23,  1915.  Geo.  W.  Sproule,  Clerk. 
[194] 
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Thereafter,  on  January  23,  1915,  Order  Allowing 
Writ  of  Error  was  duly  made  and  entered  herein, 
in  the  words  and  figures  following,  to  wit :    .[195] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana, 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation;  CHI- 
CAGO, MILWAUKEE  &  PUGET  SOUND 
RAILWAY  COMPANY,  a  Corporation;  J. 
E.  WOODS,  and  M.  I.  CHAPPELL, 

Defendants. 

Order  Allowing  Writ  of  Error. 
On  this  23  day  of  January,  A.  D.  1915,  came  the 
defendants  herein,  by  their  attorneys,  and  filed  here- 
in and  presented  to  the  Court  their  petition  praying 
for  the  allowance  of  a  writ  of  error,  together  with  an 
assignment  of  errors  intended  to  be  urged  by  them ; 
praying  also  that  an  order  be  made  fixing  a  super- 
sedeas bond;  and  praying  also  that  a  transcript  of 
the  record,  proceedings,  and  papers  upon  which  the 
judgment  herein  was  rendered,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Judicial  Circuit,  and  that 
such  other  and  further  proceedings  may  be  had  as 
may  be  proper  in  the  premises ; 
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On  consideration  whereof,  the  Court  does  allow 
the  writ  of  error  upon  the  said  defendants'  giving 
bond  according  ,[196]  to  law  in  the  sum  of  Eighty- 
five  Hundred  Dollars  ($8500.00). 

GEO.  M.  BOURQUIN, 
Judge  of  the  District  Court  of  the  United  States,  for 
the  District  of  Montana. 

Filed  and  entered  Jan.  23,  1915.  Geo.  W. 
Sproule,  Clerk.    ,[197] 


Thereafter,  on  January  25,  1915,  Bond  on  Writ  of 
Error  was  duly  filed  herein,  in  the  words  and  figures 
following,  to  wit:     .[198] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana. 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 
vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  EAIL- 
WAY  COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  &  PUGET  SOUND 
RAILWAY  COMPANY,  a  Corporation,  J.  E. 
WOODS,  andM.  I.  CHAPPELL, 

Defendants. 
Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Alex.  J.  Johnston  and  J.  K.  Heslet,  as  sure- 
ties are  held  and  firmly  hound  unto  plaintiff,  David 


170    Chicago,  Milwaukee  &  St,  Paul  By,  Co,  et  al. 

Clement,  as  administrator  of  the  estate  of  David 
Clement,  Jr.,  deceased,  in  the  full  and  just  sum  of 
Three  Hundred  Dollars  ($300.00),  to  be  paid  to  the 
said  David  Clement,  administrator,  his  executors, 
administrators  and  assigns;  to  which  pa3rment  well 
and  truly  to  be  made,  we  do  hereby  bind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly  and 
severally,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  25th  day  of 
January,  A.  D.  1915. 

WHEREAS,  lately,  at  a  District  Court  of  the 
United  States,  for  the  District  of  Montana,  in  a  suit 
pending  in  the  said  court,  between  the  said  David 
Clement,  Administrator  of  the  Estate  of  David  Cle- 
ment, Jr.,  deceased,  plaintiff,    ,[1^9]     and  the  said 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
(a  corporation),  Chicago,  Milwaukee  &  Puget  Sound 
Railway  Company  (a  corporation),  J.  E.  Woods  and 
M.  I.  Chappell,  Defendants,  a  judgment  was  ren- 
dered against  the  said  defendants ;  and  the  said  de- 
fendants, having  thereafter  obtained  a  writ  of  error, 
and  filed  a  copy  thereof  in  the  clerk's  office  of  the 
said  court,  to  reverse  the  judgment  in  the  aforesaid 
suit,    and    a    citation    directed   to    the    said    David 
Clement,    Administrator,    citing    and    admonishing 
him  to  be  and  appear  at  a  session  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to 
be  holden  at  the  City  of  San  Francisco,  in  the  State 
of  California,  on  the  22  day  of  February,  1915,  next : 
NOW,  THEREFORE,  the  condition  of  the  fore- 
going obligation  is  such  that  if  the  said  defendants 
shall  prosecute  the  said  writ  of  error  to  effect,  and 
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answer  all  damages  and  costs  if  they  fail  to  make 
their  plea  good,  then  this  obligation  shall  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

ALEX    J.  JOHNSTON. 

J.  K.  HESLET. 

United  States  of  America, 
State  and  District  of  Montana, 
County  of  Silver  Bow, — ss. 

Alex.  J.  Johnston  and  J.  K.  Haslet,  being  severally 
duly  sworn,  on  oath,  each  for  himself,  says :  That  he 
is  one  of  the  sureties  who  subscribed  the  above  and 
foregoing  bond;  that  he  is  a  resident  and  house- 
holder within  the  city  of  Butte,  County  lof  Silver 
Bow,  State  of  Montana,  and  is  w^orth  the  sum  men- 
tioned in  the  said  undertaking,  over  and  above  all 
his  just  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution. 

ALEX  J.  JOHNSTON, 
J.  K.  HESLET. 

Subscribed   and   sworn   to  before   me  this   25th 
[200]     day  of  January,  A.  D.  1915. 

[Seal]  A.  J.  VEEHEYEN, 

Notary  Public  for  the  State  of  Montana,  Residing  at 
Butte,  Montana. 

My  commission  expires  Jan.  23,  1918. 

Approved  by: 


United  States  District  Judge  for  the  District  of 
Montana. 

Piled  Jan.  25,   1915.     Geo.   W.   Sproule,    Clerk. 
[201] 
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Thereafter,  on  January  25,  1915,  a  Supersedeas 
Bond  on  Writ  of  Error  was  duly  filed  herein,  in  the 
words  and  figures  following,  to  wit:     [202] 

In  the  District  Court  of  the  United  States,  for  the 

District  of  Montana. 

No.  124. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate 
of  DAVID  CLEMENT,  Jr.,  Deceased, 

Plaintiff, 

vs. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAIL- 
WAY COMPANY,  a  Corporation,  CHI- 
CAGO, MILWAUKEE  &  PUGET  SOUND 
RAILWAY  COMPANY,  a  Corporation,  J.  E. 
WOODS,  and  M.  I.  CHAPPELL, 

Defendants. 

Supersedeas  Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  (a  corporation),  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company  (a  corporation),  J. 
E.  Woods,  and  M.  I.  Chappell  as  principals,  and  Alex. 
J.  Johnston  and  J.  K.  Heslet,  as  sureties,  are  held  and 
firmly  bound  unto  David  Clement,  Administrator  of 
the  Estate  of  David  Clement,  Jr.,  deceased,  plaintiff 
above  named,  in  the  full  and  just  sum  of  Eighty-five 
Hundred  Dollars  ($8500.00),  to  be  paid  to  the  said 
David  Clement,  Administrator,  plaintiff,  as  afore- 
said, his  certain  attorneys,  executors,  administrators, 
or  assigns;  to  which  payment,  well  and  truly  to  be 
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made,  we  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators, and  successors,  jointly  and  severally 
by  these  presents.     [203] 

Sealed  with  our  seals,  and  dated  this  25th  day  of 
January,  A.  D.  1915. 

WHEREAS,  lately,  at  a  District  Court  of  the 
United  States,  for  the  District  of  Montana,  in  a  suit 
pending  in  the  said  court,  between  the  said  David 
Clement  administrator  of  the  Estate  of  David  Cle- 
ment, Jr.,  deceased,  plaintiff,  and  the  said  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  (a  corpora- 
tion), Chicago,  Milwaukee  &  Puget  S'ound  Railway 
Company  (a  corporation),  J.  E.  Woods,  and  M.  I. 
Chappell,  defendants,  a  judgment  was  rendered 
against  the  said  defendants;  and  the  said  defend- 
ants, having  thereafter  obtained  a  writ  of  error, 
and  filed  a  copy  thereof  in  the  clerk's  office  of  said 
court,  to  reverse  the  judgment  in  the  aforesaid  suit, 
and  a  citation  directed  to  the  said  David  Clement, 
administrator,  citing  and  admonishing  him  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, on  the  22d  day  of  February,  next : 

NOW,  THEREFORE,  the  condition  of  the  fore- 
going obligation  is  such  that  if  the  said  defendants 
shall  prosecute  the  said  writ  of  error  to  effect,  and 
answer  all  damages  and  costs  if  they  fail  to  make 
their  plea  good,  then  this  obligation  shall  be  void; 
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otherwise  to  remain  in  full  force  and  virtue. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL 

RAILWAY  COMPANY, 
CHICAGO,     MILWAUKEE     &     PUGET 
SOUND  RAILWAY  COMPANY, 

J.  E.  WOODS, 
M.  I.  CHAPPELL, 
By  FRED  J.  PURMAN, 
Their  Attorney.     [204] 
ALEX  J.  JOHNSTON, 
J.  K.  HESLET. 

United  States  of  America, 
State  and  District  of  Montana, 
County  of  Silver  Bow, — ^^ss. 

Alex  J.  Johnston  and  J.  K.  Heslet,  being  severally 
duly  sworn,  on  oath,  each  for  himself  says :  That  he  is 
one  of  the  sureties  wiio  subscribed  the  above  and  fore- 
going bond;  that  he  is  a  resident  and  householder 
within  the  city  of  Butte,  county  of  Silver  Bow,  State 
of  Montana,  and  is  worth  the  sum  mentioned  in  the 
said  undertaking,  over  and  above  all  his  just  debts 
and  liabilities,  exclusive  of  property  exempt  from 
execution. 

ALEX  J.  JOHNSTON, 
J.  K.  HESLET. 
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Subscribed  and  sworn  to  before  me  this  25th  day 
of  January,  1915. 

[Seal]  A.  J.  VERHEYEN, 

Notary  Public  for  the  State  of  Montana,  Residing 

at  Butte,  Montana. 

My  Commission  expires  Jan.  23,  1918. 

Approved  by : 

_ —  -       , 

United  States  District  Judge    for   the   District   of 
Montana. 
Filed  Jan.   25,   1915.     Geo.   W.    Sproule,   Clerk. 
[205], 


That  on  January  23,  1915,  a  Writ  of  Error  was 
duly  issued  herein,  which  said  Writ  of  Error  is 
hereto  annexed  and  is  in  the  words  and  figures  fol- 
lowing, to  wit :     [206] 

In  the  United  States  Circuit  Court  of  Appeals,  in  and 

for  the  Ninth  Circuit, 

Writ  of  Error. 

United  States  of  America, 

District  of  Montana, — ss. 

The  President  of  the  United  States,  to  the  Honorable 

the  District  Court  of  the  United  States  for  the 

District  of  Montana,  Greeting : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
said  District  Court  before  you,  between  David  Cle- 
ment, as  administrator  of  the  Estate  of  David 
Clement,  Jr.,  deceased,  plaintiff,  and  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  (a  corpora- 
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tion),  Chicago,  Milwaukee  &  Puget  Sound  Eailway 
Company  (a  corporation),  J.  E.  Woods,  and  M.  I, 
Chappell,  defendants,  a  manifest  error  hath  hap- 
pened, to  the  great  damage  of  the  said  defendants,  as 
by  their  petition  and  assignment  of  errors  appears, 
we,  being  willing  that  error,  if  any  there  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid,  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
records  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together  with 
this  writ,  so  that  you  have  the  same  in  the  United 
States  Circuit  Court  of  Appeals  for  [207]  the 
Ninth  Circuit,  at  San  Francisco,  California,  in  said 
Circuit,  on  the  22  day  of  Feb.,  1915,  next,  within 
thirty  (30)  days  hereof,  to  be  then  and  there  held, 
that,  the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  may  cause  further  to  be 
done  therein  to  correct  that  error  what  of  right  and 
according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

WITNESS  the  Hon.  EDWARD  DOUCLASiS 
WHITE,  Chief  Justice  of  the  United  States,  and  the 
seal  of  the  said  District  Court  of  the  United  States 
for  the  District  of  Montana,  this  23d  day  of  January, 
A.  D.  1915,  and  in  the  one  hundred  and  thirty-ninth 
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year  of  the  Independence  of  the  United  States  lof 
America. 

[Seal]  GEO.  W.  SPROULB, 

Clerk  of  the  District  Court  of  the  United  States,  for 
the  District  of  Montana. 

By  Harry  H.  Walker, 

Deputy  Clerk. 
Allowed  by : 

GEO.  M.  BOURQUIN, 
United  States  District   Judge,   for  the   District   of 
Montana. 
Service  of  the  above  and  foregoing  Writ  of  Error 
is  hereby  admitted,  and  receipt  of  copy  thereof  ac- 
knowledged, this  25th  day  of  January,  A.  D.  1915. 

B.  K.  WHEELER, 
HOMER  G.  MURPHY, 

J.  A. 
Attorneys  for  Plaintiff  in  Said  District  Court  of  the 
United  States  for  the  District  of  Montana,  De- 
fendant in  Error.     [208] 

ANSWER  OF  COURT  TO  WRIT  OF  ERROR. 

The  answer  of  the  Honorable,  the  District  Judge 
of  the  United  States  for  the  District  of  Montana,  to 
the  foregoing  Writ: 

The  record  and  proceedings  whereof  mention  is 
within  made,  with  all  things  touching  the  same,  I  cer- 
tify, under  the  seal  of  the  said  District  Court  of  the 
United  States,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  within  mentioned, 
at  the  day  and  place  within  contained,  in  a  certain 
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schedule  to  this  writ  annexed,  as  within  I  am  com- 
manded. 

By  the  Court. 

[Seal]  GEO.  W.  SPROULE, 

Clerk.     [209] 

[Endorsed] :  No.  124.  In  the  District  Court  of  the 
United  States,  for  the  District  of  Montana.  David 
Clement,  as  Administrator  of  the  Estate  of  David 
Clement,  Jr.,  Deceased,  Plaintiff,  vs.  Chicago,  Mil- 
v/aukee  &  St.  Paul  Railway  Company  et  al.,  Defend- 
ants. Writ  of  Error.  Filed  Jan.  25, 1915.  Geo.  W. 
Sproule,  Clerk.  By  Harry  H.  Walker,  Deputy 
Clerk.     [310] 


Thereafter,  on  January  23,  1915,  a  Citation  was 
duly  issued  herein,  which  said  Citation  is  hereto  an- 
nexed and  is  in  the  w^ords  and  figures  following,  to 
wit:     [211] 

In  the  United  States  Circuit  Court  of  Appeals,  in  and 

for  the  Ninth  Circuit, 

Citation  on  Writ  of  Error. 

United  States  of  America, 
District  of  Montana, — ss. 

The  President  of  the  United  States,  to  David  Cle- 
ment, as  Administrator  of  the  Estate  of  David 
Clement,  Jr.,  Deceased,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of   the   United    States    Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  be  holden 
at  the  City  of  San  Francisco,  California,  on  the  22 
day  of  Feb.,  1915,  next,  pursuant  to  a  writ  of  error 
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filed  in  the  Clerk's  Office  of  the  District  Court  of  the 
United  States  for  the  District  of  Montana,  wherein 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
('a  corporation),  Chicago,  Milwaukee  &  Puget  Sound 
Railway  Company  (a  corporation),  J.  E.  Woods,  and 
M.  I.  Chappell,  defendants  in  said  District  Court, 
are  plaintiffs  in  error,  and  you,  the  said  David  Cle- 
ment, as  administrator  of  the  Estate  of  David  Cle- 
ment, Jr.,  deceased,  plaintiff  in  said  District  Court, 
are  defendants  in  error,  to  show  cause,  if  any  there 
be,  why  the  judgment  rendered  against  the  said 
plaintiffs  in  error,  as  in  said  writ  of  error  mentioned, 
should  not  be  corrected  and  why  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Hon.  GEORGE  M.  BOURQUTN, 
United  States  District  Judge,  for  the  District  of 
Montana,  this  23  day  of  Jan.,  A.  D.  1915. 

GEO.  M.  BOURQUIN, 
United    States    District    Judge  for  the  District  of 
Montana.     [212] 
Due  personal  service  of  the   foregoing  Citation 
made  and  admitted,  and  receipt   of   copy   acknowl- 
edged, this  25th  day  of  January,  A.  D.  1915. 

B.  K.  WHEELER, 
HOMER  G.  MURPHY, 

J.  A. 
Attorneys  for  Plaintiff  in  Said  District  Court  and 
Defendant  in  Error.     [213] 

[Endorsed]  :  No.  124.  In  the  District  Court  of  the 
United  States,  for  the  District  of  Montana.  David 
Clement,  as  Administrator  of  the  Estate  of  David 
Clement,  Jr.,  Deceased,  Plaintiff,  vs.  Chicago,  Mil- 
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waukee  &  St.  Paul  Railway  Company  et  al.,  Defend- 
ants. Citation  on  Writ  of  Error.  Filed  Jan.  25, 
1915.  Geo.  W.  Sproule,  Clerk.  By  Harry  H. 
Walker,  Deputy  Clerk.     [214] 


Praecipe  [for  Transcript  of  Record]. 

Thereafter,  on  February  3,  1915,  a  Praecipe  for 
Transcript  was  duly  filed  herein,  in  the  words  and 
figures  following,  to  wit : 

In  the  District  Court  of  the  United  States,  District 

of  Montana, 

No.  124. 

DAVID  CLEMENT,  Admr.,  etc.. 

Plaintiff, 
vs. 
0.  M.  &  ST.  PAUL  RY.  CO.,  a  Corp.,  et  al.. 

Defendants. 

The  Clerk  of  said  Court  will  please  insert  the  fol- 
lowing in  Transcript  on  Appeal :  Amended  Com- 
plaint, Subpoena,  Separate  Demurrers  of  Ry.  Co., 
Chappel  and  Woods,  Answer  to  Am.  Complaint, 
Verdict,  Judgment,  (Petition  for  New  Trial),  (Bill 
of  Exceptions),  Opinion  and  Order  of  Court  Deny- 
ing New  Trial,  Pet.  for  Writ  of  Error,  Order  Allow- 
ing Writ  of  Error,  Writ  of  Error,  Assignments  of 
Error,  Citation  on  Writ  of  Error,  Supersedeas  Bond 
on  Writ  of  Error  and  Bond  on  Writ  of  Error. 
Dated  Feb.  1, 1915. 

SHELTON  &  FURMAN, 
A.  J.  VERHEYEN, 
Attorneys  for  Defendants. 
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Filed   Feb.    3,    1915.     Geo.    W.    Sproule,    Clerk. 
[215] 


Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

United  States  of  America, 
District  of  Montana, — ss. 

I,  Geo.  W.  Sproule,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  the  Honorable,  The  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume,  consisting  of  216 
pages,  numbered  consecutively  from  1  to  216,  inclu- 
sive, is  a  full,  true  and  correct  transcript  of  all  things 
mentioned  in  the  praecipe  for  transcript  herein,  copy 
of  which  is  included  in  said  transcript,  except  the 
subpoena,  which  is  not  of  record  in  said  court,  as 
appears  from  the  original  files  and  records  of  said 
court  in  my  custody  as  such  clerk ;  and  I  further  cer- 
tify and  return  that  I  have  annexed  to  said  tran- 
script and  included  within  said  paging  the  original 
writ  of  error  and  citation  issued  in  said  cause. 

I  further  certify  that  the  costs  of  the  transcript 
of  record  amount  to  the  sum  of  Thirty-three  85/100 
Dollars  ($33.85/100),  and  have  been  paid  by  the 
plaintiff  in  error. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court  at  Helena,  M'on- 
tana,  this  13th  day  of  February,  A.  D.  1915. 

[Seal]  GEO.  W.  SPROULE, 

Clerk. 

[Ten  Cents  Internal  Revenue  Stamp.  Canceled 
February  13, 1915.    G.  W.  S.]     [216] 
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[Endorsed]:  No.  2570.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  a  Corpora- 
tion, Chicago,  Milwaukee  &  Puget  Sound  Railway 
Company,  a  Corporation,  J.  E.  Woods  and  M.  I. 
Cbappell,  Plaintiffs  in  Error,  vs.  David  Clement,  as 
Administrator  of  the  Estate  of  David  Clement,  Jr., 
Deceased,  Defendant  in  Error.  Transcript  of  Rec- 
ord. Upon  Writ  of  Error  to  the  United  States  Dis- 
trictCourt  of  the  District  of  Montana. 
Filed  February  16,  1915. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No,  2570 

Qltrmtt  Olottrt  ttf  Kppmh 
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CHICAGO,  MILWAUKEE  &  ST.  PAUL 
RAILWAY  C^OMPANY,  a  corporation; 
CHICAGO,  MILWAUKEE  &  PUGET 
SOUND  RAILWAY  COMPANY,  a  cor- 
poration; J.  E.  WOODS,  ami  M.  I. 
CHAPPELL, 

Plaintiffs  in  Error, 

V. 

DAVID  CLE^iENT,  as  Administrator  of 
the  Estate  of  DAVID  CLEMENT,  Jr.,  De- 
ceased, 

Defendant  in  Error. 


Irtef  of  piaintitfja'  in  Error 

Upon  Writ  of  Error  to  the  United  States  District  Court  of 

the  District  of  Montana 


GEORGE  F.  SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 

Counsel  for  Plaintiffs  in  Error. 


Filed. 


# 


Clerh. 
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APR  2  7  1915 
F.  D.  Monckton, 

Clerk. 
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CHICAGO,  MILWAUKEE  &  ST.  PAUL 
EAILWAY  COMPANY,  a  eoiporatioii ; 
CHICAGO,  MILWAUKEE  k  PUGET 
SOUND  RAILWAY  COMPANY,  a  cor- 
poration; J.  E.  W^OODS,  and  M.  I. 
CHAPPELL, 

Plaintiffs  iu  Error, 

V. 

DAVID  CLEMENT,  as  Administrator  of 
the  Estate  of  DAVID  CLEMENT,  Jr.,  De- 
ceased, 

Defendant  in  Error. 


Imf  of  piatttttffia  in  lError 


STATEMENT  OF  THE  CASE. 

A.— THE  PLEADINGS. 

David  Clement,  Jr.,  was  killed  while  driving  a  loaded 
and  closed  milk  wagon,  with  a  glass  front  and  side  door, 
northward  on  Montana  street  in  the  City  of  Butte,  by  a 


collision  with  a  Chicago,  Mihvaiikce  &  Pugct  Kouiid  Rai!- 
Avay  Company  train.  David  Ch^nuiit  thi^reaftcr  was  duly 
and  regularly  appointed  and  (jualificMl  as  adniinistvatoi-  of 
his  estate,  and  hronght  this  suit  on  ludialf  of  the  said  estat(\ 

The  grayamen  of  the  coni])laint  is  contained  in  para- 
graph YI.  thereof.     (Tr.,  p.  4  line  11  ct  sre/.) 

It  is  admitted  tliat  on  tlie  morning  of  the  5th  of  Xovem- 
her,  1912,  at  about  fiinv  (rch)ck,  Dayid  ChMuent,  Jr.,  was 
driying  a  pair  of  horses  attached  to  an  enclosed  milk 
wagon,  going  northerly  on  Montana  Street,  a  ])ublic 
thoroughfare  in  Butte,  toward  and  near  tlu^  Milwaukee 
crossing;  that  AVoods  was  engineer,  and  Cha])])ell  wa;^ 
foreman  of  the  switching  crew  ;  that  the  gates  w(U'(^  not  low- 
ered at  that  crosising;  and  that  Dayid  Clenuuit,  Jr.,  at  thnt 
time  and  place,  was  killed  in  a  collision.  (Tr.,  p.  14,  i)ara- 
graph  III.) 

The  other  allegatioms  of  this  paragraph  (VI.),  whicli, 
being  denied,  join  issue,  are  substantially  to  the  (dfcn^i 
that  Dayid  Clement,  Jr.,  was  not  obseryant  of  th(  a])proacli 
of  this  train  from  the  east;  that  lie  was  directly  withi]i  th(^ 
way  of  the  approaching  train;  that  the  said  Woods  and 
the  said  Chappell  did  ^ee,  or  by  tin*  exercise  of  ordinai'v 
care  could  have  seen,  him  coming  directly  in  the  path  of 
the  engine;  and  that  th(\v  did  see,  or  by  the  exercise  of 
reaivsonable  care  could  have  seen,  that  the  said  David 
Clement,  Jr.,  was  in  danger  of  being  struck  by  the  engine, 
and  that  he  was  unobservant  of  the  approach  of  th(^  ( iigine  ; 
and  that,  after  so  seeing  him  in  danger,  they  negligently 
and  carelessly  drove  their  engine  againist  the  vehicle  in 
which  he  was,  without  giving  him  warning  or  lowering  lln^ 


gates;  and  that,  bj  reaisoii  of  the  negligent  management 
and  operation  of  the;  engine,  the  Clement  boy  was  crushed, 
maimed  and  killed. 

Subsequent  to  the  5th  of  November,  1912,  and  prior  to 
the  commencement  of  the  suit,  the  Puget  Sound  ('(mipany 
transferred  by  deed  all  of  its  propertY  in  Montana  and 
elscAvhere  to  the  St.  Paul  Company;  and  the  latter  com- 
pany assumed  all  of  the  obligations  and  liabilities  of  the 
former.  Service  was  not  had  upcm  the  Puget  Sound  Ccmi- 
pany;  and  that  company  made  no  appearance.  Tlie  other 
defendants  appeared  separately  by  general  demurrei-.  (Ti*., 
pages  8-12.)  These  demurrers  were,  by  the  c(mseut  of 
counsel,  overruled;  and  thereafter  tlie  defendants  answered 
jointly.  The  answer  is,  in  form,  a  general  denial  of  all 
the  alleged  negligent  acts  of  the  defendants,  and  each  of 
them. 

The  cause  was  tried  before  the  court  and  a  jury;  and, 
after  the  submission  of  evidence,  arguments  by  couuisel, 
and  the  charge  of  the  court,  tlie  jury  retired,  to  bring  in  a 
verdict  agahist  plaintilfV  in  erroa-  in  the  sum  of  |7,50(). 
(Tr.,  p.  16.) 

Judgment  was  entered  upon  this  verdict  on  May  28,  1911 
(Tr.,  pages  17-18).  A  petition  for  new  trial  ^^'as  duly  filed 
on  the  19th  of  June,  1911  (Tr.,  pages  19-21 ).  This  motion 
for  new  trial  was  denied  in  the  memorandum  opinion  and 
order  of  the  court  handed  down  on  tlu^  5th  day  of  Decem- 
ber, 1911  (Tr.,  pages  22-25,  inch).  A  bill  of  exceptions 
having  been  duly  signed,  settled,  and  alb)wed  (Tr.,  p.  2(» 
et  seq.),  an  assignment  of  errors  (Tr.,  p.  156)  and  petition 
for  writ  of  error  (Tr.,  p.  166)  having  been  duly  filed,  and 


an  order  allowing  said  writ  of  error  to  issue  having  been 
dul}^  given  and  made  (Tr.,  p.  168),  thereafter  and  in  du(-' 
time,  and  in  the  manner  prescribed  by  law  and  the  rules  of 
this  Honorable  Court^  this  appeal  has  been  perfected; 
and  the  writ  of  error  brings  the  judgment  of  the  United 
States  District  Court  for  the  District  of  Montana  entered 
upon  the  jury's  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants  before  your  Honors  for  review. 

B— THE   EVIDENCE. 

Much  of  the  evidence  iutroduced  on  behalf  of  the  parties 
is  in  harmony.  It  is  agreed  that  on  the  morning  of  the 
fatality  Engineer  Woods  was  moving  a  train  of  twelve  cars 
loaded  with  coal  and  coke,  of  a  total  weiglit  of  about  seven 
hundred  and  fifty  tons,  to  the  B.,  A.  k  P.  By.  transfer; 
that  his  train  was  being  drawn  by  an  engine  so  constructed 
that  it  could  move  with  equal  facility  either  forward  or 
backward,  and  that  there  was  a  coal  oil  lamp  at  each  end. 
Thi^  morning  the  engine  was  backing,  drawing  the  train 
to  the  west,  and  Chappell  was  standing  on  the  footboard 
on  the  south  side  of  the  engine,  at  the  extreme  west  end ; 
that  some  four  or  five  hundred  feet  east  of  the  crossing, 
the  train  came  around  a  curve  at  a  speed  of  about  eight 
miles  per  hour.  Shortly  thereafter  some  breaking  power 
was  applied,  and  the  speed  of  the  train  somewhat  checked. 
Chappell  says  he  observed  the  milk  wagon  approaching  the 
track  when  he  was  about  three  hundred  and  thirty  or  three 
hundred  and  forty  feet  east  from  the  crossing.  The  uiilk 
wagon  was  then  one  hundred  and  forty  or  one  hundred  and 
fortv-five  feet  south  of  the  crossing.     The  team  and  tlie 


wagon  ^>'eTe  then  going  at  the  rate  of  four  or  five  miles  per 
hour.  He  watched  the  wagon  until  the  train  was  perhaps 
two  hundred  feet  from  the  crossing,  and  then  gave  a 
''slow"  ^signal.  He  jumped  from  the  train  just  as  the 
horses'  heads  were  coming  on  the  track  over  the  south  rail. 
The  train  was  then  going  about  six  miles  per  hour.  (Tr., 
pages  49-50.)  The  lines  on  the  horses'  backs  were  slack 
when  he  got  into  a  place  where  he  could  see  them.  (Tr., 
p.  55,  line  6.)  He  watched  continuously  tlie  api)roach  of 
the  team  from  the  time  he  first  eaw  it;  and  no  effort  was 
made  on  the  part  of  the  driver  of  the  team  to  check  or  stop 
from  the  time  he  first  saw  it.  There  was  no  evidence  of 
fright  of  the  team  whatever.  The  team  gave  no  evidence 
of  alarm.  Its  ap^jroach  was  uniform.  He  saw  no  driver 
or  indication  of  any  driver  on  the  wagon.  (Tr.,  p.  61,  line 
26,  to  p.  62,  line  10.)  Again,  he  says  (Tr.,  p.  62,  line  18), 
"The  lines  were  slack,  and  there  was  no  evidence  of  the 
driver.''  He  stayed  on  the  footboard  until  tlie  horses' 
heads  were  on  the  south  rail,  and  then,  to  save  himself, 
got  off'.  The  accident  happened  almost  immediately  after- 
ward.    (Tr.,  p.  64,  line  25,  to  p.  65,  line  5.) 

Engineer  Woods  testified  that  he  saw  the  rig  when  it  was 
about  one  hundred  and  seventy  feet  south  of  the  crossing. 
The  team  was  going  about  five  miles  an  hour,  and  shoAved 
no  symptoms  of  nervousness.  AA'hen  he  got  up  A\'here  \w 
could  see,  he  noticed  that  the  lines  upon  the  horses'  backs 
were  slack  (Tr.,  p.  106,  line  24,  to  Tr.,  p.  107,  line  20. )  He 
saw  the  boy  at  no  time  at  all  before  the  accident.  Tliere 
was  no  indication  that  there  was  any  driver  in  the  rig. 

Of  these  matters,    there    is    no    contradiction.     It  also 
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stands  uncontradicted  in  the  record  that  the  injuries  suf- 
fered were  most  grewsome.  The  top  of  the  head  from  tlie 
hridge  of  the  nose  was  completely  crushed,  the  left  arm 
cut  off  hetween  the  elbow  and  the  shoulder,  the  left  leg  cut 
oif  at  the  knee,  and  the  right  leg  at  the  shoe  top.  Other- 
wise, there  was  no  scratch  on  the  body.  (Tr.,  ]).  98,  linens 
12  to  22.) 

There  is  no  contradiction  of  the  further  testimony  (hat 
approximately  seventy-hve  feet  ^^'(  st  of  the  crossing  w(M'e 
found  liet«;h,  bones,  and  brains  scattered  on  Montana 
Htreet. 

No  one  saAv  Da^nd  ('IcMuent,  Jr.,  until  after  the  accident, 
when  he  was  discoA^,ered  beneath  the  train. 

Of  the  other  issues  raised  by  tlie  pleadings,  there  is 
much  coniiict  of  evidence.  There  is  a  conliict  respecting 
the  giving  of  the  ^signals,  (renerally  speaking,  plaintiff's 
witnesseis  testificMl  that  therc^  was  a  failure  to  give  proper 
signals;  defendants'  witnesses  testified  that  all  ])roper  sig- 
nals were  given.  PlaintilT's  witnesses  testified  that,  under 
given  circumstances,  aftei-  AA'oods  made  the  emergency  a])- 
plication  of  the  brakc^s  east  of  the  crossing  the  train  should 
have  bc(m  brought  to  a  standstill  in  a  distance  of  from 
about  fifteen  to  a  little  more  than  thirty  feet;  witnesses 
for  the  defense  testified  that,  und(n*  th(*  circumstanc(\s,  the 
stop  wafc^  as  good  as  could  Ik^  expected. 

No  on(\  except  (Miappell,  testified  at  all  that  therc^  was 
any  evid(Mic(^  of  life  after  David  Clement,  Jr.,  was  dis- 
covered und(^r  th(^  ti-ain.  \>'ith  respc^ct  to  tlie  testiuiony 
given  by  (Uiappell,  we  respectfully  direct  your  Honors'  at- 
tention  to   the   ^lemoiandum    Opinion    fih^l    by   tlie    lion- 


orable  Judge  of  the  District  Court  for  the  District  of  Mon- 
tcUia  (Tr.,  pa.i>es  22-25).  l*a>ism<>  on  the  weii>ht  to  be  Jiiveii 
to  (liapiH^irs  testiuioTiy,  the  trial  ju(li>e  savi-^  tliat  tliat 
worthy  was  foresworn,  that  liis  testiuiony  was  cah-uUited 
to  meet  the  requiremeuts  of  some  authorities.  His  Houor 
says  that  it  is  a  darin<»  pro])osition  for  phiintilf's  counsel 
to  ari*ue  that  the  (|uestion  of  his  credibility  was  tV)r  tlie 
jury;  and,  if  the  verdict  depended  in  any  dei^ree  u])on  tlie 
witness's  testinu)ny,  a  new  trial  ou<»ht  to  be  and  w(uild 
be  granted.  (Tr.,  p.  23,  line  24.)  The  trial  court  says 
clearly  and  .specifically  that  David  Clement,  Jr.,  Avas  dead 
when  found.  (Tr.,  p.  23,  line  18.)  There  being  no  confiict 
of  evidence  at  all  on  the  proposition^;;  that  David  Clement, 
Jr.,  was  dead  when  found;  that  he  was  never  seen  until 
after  tlu^  accident,  and,  when  seen,  was  dead;  that  from 
the  time  the  milk  wagon  first  came  into  sight  until  the  time 
of  the  collision,  the  horses  never  slackened  speed,  the  lines 
were  not  drawn  tight,  and  no  effort  made  to  check  the  team 
— it  makes  no  difference,  according  to  the  contentions  of 
plaintiff.s  in  error,  at  what  point  the  alarmis  were  sounded 
or  where  the  emergency  application  of  the  brakes  was 
made;  because,  irrespective  of  all  other  considerations,  tin* 
plaintiff*  in  this  suit  cannot  prevail,  because  (1)  there  is 
no  proof  of  the  survival  of  David  Clement,  Jr.,  and  (2) 
because  the  evidence  makes  it  clear  that  David  Clement. 
Jr.,  was  guilty  of  concurrent  negiigence,  which  precluded 
recovery  by  his  estate.  In  addition  to  the^e  two  proposi- 
tions, the  plaintiff's  in  error  respectfully  urge  it  upon  thr> 
attention  of  this  Honorable  Court  that  the  complaint  fails 
to  state  a  cause  of  action,  and  that  reversible  error  occurred 
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in   ovemiling  objections   to   leading   quejtions   asked   by 
plaintiff's  counsel  of  lii^  witnesses. 


II. 

SrECIFICATION  OF  ERRORS. 

1.  The  court  erred  in  overrulinj;  defcnulants'  separate 
demurrers.     (Tr.,  pages  8-10.) 

2.  The  court  erred  in  denying  defendants'  motion  for  a 
directed  verdict  made  on  their  behalf  at  the  conclusion  of 
tlie  taking  of  testimony.  (Tr.,  p.  153.) 

3.  The  court  erred  in  entering  judgment  upon  the  ver- 
dict for  the  plaintiff.     (Tr.,  p.  17.) 

1.  The  court  erred  in  overruling  deftmdants'  objection 
to  the  question  of  plaintiff's  witness  Willoughby,  on  direct 
examination,  in  the  following  respect: 

''Q.  Did  you  examine  the  track  for  the  purpose  of 
as6ertaining  whether  or  not  there  wat4  any  blood,  or 
anything  else  on  the  track? 

''MR.  FURMAN.  I  object  to  this  question  as  head- 
ing, and  also  suggestive. 

''MR.  WHEELER.  This  is  for  the  purpose  of  lix- 
ing  the  place,  as  near  as  he  can,  where  the  body  first 
struck  the  track. 

^'Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  exception.'' 
(Tr.,  p.  158.) 

5.  The  Court  erred  in  overruling  defendants'  objection 
to  the  question  asked  of  plaintiff's  witness  ]M.  1.  (^happell, 
on  direct  examination,  in  the  following  respect : 
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^'Q.  What  did  you  notice  with  reference  to  any 
movements  of  any  part  of  the  body? 

''MR.  FURMAN.  We  object  to  this  as  hading  and 
suggestive. 

''Objection  overruled. 

"To  Avhich  ruling  of  the  Court  counsel  for  defend- 
ants then  and  there  took  and  was  allowed  an  excep- 
tion.'' 
(Tr.,  p.  161.) 

f).  The  court  erred  in  overruling  the  folloAving  objec- 
tions of  defendants  to  the  questions  asked  of  plaintitf's 
witness  M.  I.  Ghappell,  on  direct  examination,  in  the  fol- 
lowing respects : 

"Q.  State  whether  or  not  you  noticed  any  blood  or 
anything  else  upon  the  rails  of  the  track  prior  to  the 
time  you  saw  the  body  east  of  a  point  wherc^  you  found 
the  body. 

"MR.  FURMAN.  This  is  objected  to  as  leading 
and  also  suggestive. 

"Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  allowed  an  exception. 
(Tr.,  p.  161,  to  p.  162.) 

7.  The  court  erred  in  overruling  the  following  objec- 
tion of  defendants  to  the  question  asked  of  plaintiff's  wit- 
ness M.  I.  Chappell,  on  direct  examination,  in  the  following- 
respect  : 

"Q.     Was  there  any  blood  or  anything  of  that  kind? 

"MR.  FURMAN.  I  object  to  this  as  leading  and 
suggestive. 

"Objection  overruled. 

"To  which  ruling  of  the  Court  counsel  for  defend- 
ants asked  for  and  was  allowexl  an  exception. 

"Q.  About  how  far  east  of  the  body  was  it  that 
you  found  the  blood? 
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"MR.  FUKMAN.  1  object  to  this  as  leadiug  ami 
also  repetition. 

"Objection  oy(nruled. 

"To  which  riilini;  of  the  (Vnii't  connsel  for  defeiid- 
ants  asked  for  and  Avas  aUowed  an  exception. 

(Tr.,  p.  102,  top.  1()3.) 

8.  The  Oonrt  erred  in  overrnlini!;  the  def(^ndants'  o1)- 
jection  to  the  (jnestion  asked  of  phiintiif's  witness  M.  !. 
Chappell,  on  direct  exaniination,  in  the  f()lloAvin,i»  n  spcn-t : 

"Q.  AA^hat  have  yon  to  say  as  to  whether  or  not  it 
i'jlionhl  be  rnng  continnon.sly? 

"MR.  FURMAN.  This  is  objected  to  as  k^ndint;  anil 
snggestive. 

"Ob j ect ion  OATrrnled. 

"To  Avhich  rnling  of  the  Conrt  connsel  foi-  d(  fend- 
ants  asked  for  and  A\'as  allowed  an  exception. 

(Tr.,  p.  1()3.) 


III. 


AROU3IEXT  No.   I. 

The  coiiipfaini  docs  not  state  a  cmise  of  action  in  faror 
of  the  plaintiff  and  a^(/ainst  the  defendants,  or  ani/  of  them, 
under  tlie  Jaws  of  Montana  or  the  Ignited  ^^tates. 

It  appears  from  the  face  of  the  complaint  that  tliis  snit  is^ 
bronght  on  the  doctrine  of  the  last  clear  chance.  Certainly 
if  it  be  not  bronght  on  that  doctrine,  then  tln^  imcontra- 
(licted  evidence  of  David  Clement,  Jr's.  contribntinu  ne<.»- 
ligence  preclmles  a  recovery.  If  the  snit  Ls  ln'on«;bl  <><)  lb<' 
doctrine  of  the  last  clear  chance,  the  pleading  in  noi  snlVi- 
cient  to  state  a  canse  of  action  in  favor  of  the  plaintirf 
and  against  the  defendants,  or  any  one  of  them. 
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The  doctrine  of  the  last  clear  chance  i«  well  established 
in  Federal  law  and  the  particular  incidents  that  attach  t(^ 
a  proper  application  of  the  doctrine  have  been  repeatedlv 
specified.  AVe  call  the  attention  of  the  court  to  the  case  of 
loira  Central  Ihiilwajj  (V>.  r  Walker,  203  Fed.  685.  Tliat 
case  i«  on  all  toiim  with  the  proposition  here  urged,  and 
we  (juote  a  considerable  i^ortion  of  the  opinion  in  Niat  case  : 

'^  ^But,  as  I  have  alread}^  said  to  you,  down  to  the 
time  he  was  within  the  danger  limit,  in  my  judgment, 
there  is  nothing  to  be  ccmsidered  by  you.  Now,  after 
he  was  Avithin  the  danger  limit,  could  he,  by  the  ex- 
ercise of  diligence,  liave  been  seen  by  the  engineer  to 
be  inside  of  the  danger  linut?  Then,  from  that  point, 
had  this  engineer  exercised  care  and  freedom  from 
negligence,  a^  he  ought  to  do,  could  he  then  have 
averted  the  injury?  If  not,  tlien  your  verdict  will  be 
in  favor  of  the  c(mipany.  If  he,  the  engineer,  could 
have  averted  the  injury  after  he  saw  the  hazardous  po- 
siti(m  in  which  tlie  plaintiff  liad  placed  himself,  tluni 
you  will  find  a  verdict  for  the  plaintiff.' 

''This  instruction  Avas  faulty,  in  that  it  submitted 
to  the  jury  the  (juestion  as  to  whetlier  or'  not,  in  tlu^ 
exercise  of  diligence  on  the  part  of  the  engineer,  he 
could  have  discovered  that  the  plaintiff  was  inside  the 
danger  limit.  The  instruction  in  that  I'espect  was  ex- 
cepted to  by  defendant. 

'^In  Denver  City  Trannvay  Co.  v.  (N)bb,  1(U  Fed.  41, 
90  (\  i\  A.  459,  Jutstice  Van  Devanter,  then  Judge 
Van  Devanter,  speaking  with  regard  to  the  exception 
wliicli  permits  plaintiff  to  recover,  uotwitlistanding 
his  own  contributorv  ne<.>lii>ence    said: 

'''The  exception  does  not  apply  where  the  plain- 
tiff's negligence  or  position  of  danger  /.s-  not  dlseor- 
ered  by  the  defendant  in  time  to  avoid  the  injury.' 

''In  Hart  v.  Northerii  Pac.  Rv.  Co.,  196  Fed.  180, 
116  C.  C.  A.  12,  this  court  said :  ^ 
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-It  presupposes  or  concedes  the  existence  of  con- 
tributory negligence,  and  seeks  to  avoid  its  con^e- 
(luence  by  subsequent  occurrences.  If  it  were  true  that 
Starr  was  in  a  state  of  actual  peril,  that  the  defendant 
liad  actual  kiioirlcdge  of  that  peril,  and  after  that 
knowledge  wm  acq  aired,  failed  to  exercise  ordinary 
care  to  prevent  injuring  hini^  these  facts  might  create 
a  cause  of  action,  or  might  excuse  the  contributory 
negligence  which  brought  Starr  into  his  position  c^i 
peril.' 

''Numerous  other  authorities  might  be  cited  to  the 
same  effect,  to-wit,  that  the  defendant's  liability  under 
what  is  known  as  the  last  clear  chance  doctrine  is  oaUi 
wlierCy  after  aetaul  dheoverij  of  the  plaintitf's  perilous 
position  the  injury  could  be  avoided  l)y  the  exercise  of 
ordinary  carc^  and  diligence.-' 

The  Supreme  Court  of  the  State  of  Montana  has  passed 
upon  the  (question  of  the  doctrine  of  the  hist  clear  chanci-, 
and  there  is  no  contlict  between  the  laws  of  tliis  state  and 
this  rule  of  the  Federal  courts.  Tlie  case  of  Dahiaer  r. 
Xorthern  Pacific  Railirai/  Co.,  48  Mont.  152 ;  136  Pac.  1059, 
was  a  case  in  which  the  Supreme  Court  was  called  upon 
to  determine  the  law  ^^•ith  relation  to  this  doctrine.  ]\lr. 
Cluef  Justice  Brantly  wrote  the  opinion  of  the  court. 

''It  may  be  remarked,  however,  that  the  rule  is  lim 
ited  in  it^  application  to  those  cases  only  in  which  th(^ 
plaintiff,  or  the  person  injured  or  his  property,  has 
by  his  own  act  been  exposed  to  injury  at  the  hands  of 
the  defendant,  and  the  defendant,  after  discovering 
the  situation  of  the  person  or  property  in  time,  has 
failed  to  use  ordinary  care  to  avert  the  injury.  (1 
Thompson  on  Negligence,  Sec.  228.)  A  case  callin*.' 
for  its  application  embodies  three  eh-ments,  viz. :  (1  ) 
The  exposed  condition  brought  about  by  tlie  negligence* 
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of  plaintiff  or  the  person  injured;  (2)  the  actual  dm- 
covery  by  the  defendant  of  the  perilous  situation  of 
the  person  or  property,  in  time  to  avert  injury;  and 
(3)  the  failure  of  defendant  thereafter  to  use  ordi- 
nary care  to  avert  the  injury.  All  of  these  elements 
must  concur,  else  the  rule  has  no  application,  and  lia- 
bility must  be  predicated  upon  the  failure  of  defend- 
ant to  discharge  toward  the  person  injured  or  his 
property,  some  other  duty  im])osed  by  law  under  the 
facts  of  the  particular  case  as  they  are  made  to  ap- 
pear. The  duty  imposed  by  it  is,  not  to  use  ordinary 
care  to  discover  the  peril  and  also  to  avert  the  tlireat- 
ened  injury,  but  to  avert  the  injury  after  the  perilous 
situation  is  actually  discovered."     (And  citations.) 

The  court  discusses,  further',  a  doubt  tliat  seems  to  liave 
lurked  in  the  minds  of  dilferent  Uiwyers  with  relation  to 
the  application  of  this  doctrine,  but  it  does  not  (jualify  or 
limit  in  any  manner  at  all  the  statenumt  hereinbefore 
({noted,  and  it  says,  without  any  (lualitication,  that,  what- 
ever may  have  been  in  the  minds  of  different  lawyers  \Aithin 
the  State,  the  doctrine  has  no  application  unless  all  of  the 
enunu^rated  elements  appear. 

8o,  then,  the  conclusion  from  these  considerations  is 
that  a  complaint  based  upon  tlie  doctrine  of  the  last  clear" 
chance  fails  to  state  a  cause  of  action  unless  it  is  alleged 
that  plaintiff's  intestate  was  actually  discovered  in  a  place 
of  peril,  and  there  is  a  failure  of  proof  unless  it  appears 
from  the  evidence  that  discovery  Avas  actually  made. 

The  complaint  in  the  case  at  bar  pleads  discovery  alter- 
natively. It  says  that  David  Clement,  Jr.,  was  discovered, 
or,  by  the  exercise  of  ordinary  care,  could  have  been  dis- 
covered.    This  is  exactly  the  form  of  pleading  condemned 


—14— 

in  the  cases  hereinbefore  cited,  and  falls  far  short  of  the 
requirements  of  the  law  of  the  State  of  Montana  and  of 
the  United  States. 

It  will  be  observed  thaf  there  is  equal  failure  of  ])roof 
of  discovery,  all  the  evidence  beini>  that  Clement,  Jr.,  \va<:^ 
never  discovered  in  peril  or  at  all  until  after  he  had  ex- 
pired, ^lore  will  be  said  later  with  respect  to  the  possi- 
bility of  avertin^U  the  accident  after  Clement,  Ji-.,  was  dis- 
covered in  a  place  of  peril.  Here  we  urge  (mly  that  (lier- 
was  never  a  discovery  at  all  of  Clement,  Jr.,  in  a  ])lac(  of 
peril;  and  that  it  is  not  allet>ed  that  he  was  so  di>scov(U'ed. 

AKCUMEXT  NO.   II. 

Jf  i,^  fi-ro}-  to  prrniif  coiiih^c]  to  lead  Ins  iritnesses. 

"A  questi(m  which  suggests  to  the  witness  the  an- 
swer which  the  examining  party  desirevS  is  denominat- 
ed a  leading  or  suggestive  (piestion.  On  a  direct  ex- 
amination leading  (piestioms  are  not  allowed,  (xce])T 
in  the  sound  discretion  of  the  court,  under  special 
circumstances  making  it  appear  that  the  int(^rests  of 
justice  require  it.'' 

Hcwised  duhs  of  Montana  1907,  S(h-.  8010. 

The  function  of  law  Ik  to  protect  the  I'ights  of  partie>^. 
One  of  the  provisions  calculated  to  protect  a  party  who  has 
a  cau^e  pending  before  a  jury  is  this  secti(m  of  the  li(^\'iscd 
erodes  of  Montana.  Your  Honors  are  too  familiar  with,  the 
effect  upon  the  minds  of  the  jury  of  the  habit  of  some  law- 
yers in  testifying  before  a  jury  by  means  of  the  questions 
that  they  a.sk,  to  require  appellants  to  waste  any  consid- 
erable space  upon  the  ])roposition  that  it  is  most  danger- 
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ou^^  to  peTiiiit  counsel  to  at^k,  in  the  presence  of  a  jury 
(|uestions  which  are  in  form  forbidden  by  the  statute. 

It  is  a  matter  of  the  utmost  materiality  to  litii>ants 
whether  counsel  for  the  opponent  shall  be  permitted  to 
sui><iest,  by  innuendo  and  (]uestion,  thoui>hts  to  the  minds 
of  tlie  jury  that  the  examination  of  the  witness  on  tlie  stand 
would  not  justify.  There  are,  undoubtedly,  circunikstances 
which  justify  the  court,  in  its  discretion,  in  perniittiniii 
counsel  to  ask  (luestions  which  lead  their  witness  ami  to 
sui»i>est  the  answer.  The  Code  section  recognizes  such  a 
contingency,  and  provides  for  it,  with  the  yery  clear  ex- 
pret^sion,  lunvever,  that  it  shall  not  be  allowed  except  in 
the  sound  discretion  of  tlie  court,  under  special  circum- 
stances that  make  it  appear  that  the  ends  of  justice  re- 
(]uire  it.  It  does  not  appear  from  any  authority  that  we 
have  read,  and  we  have  not  heard  it  suggested,  that  the 
fact  that  a  witness  is  not  giving  the  answer  sought  })y 
counsel  is  a  ^ufiicient  showing  that  the  ends  of  justice  re- 
(piire  the  court  to  permit  the  question. 

AYe  raise  no  (|uestion  at  all  about  the  form  of  introduc- 
tory (luestions;  but  we  do  urge  most  respectfully,  but  earn- 
estly, that  it  is  a  deprivation  of  a  material  riglit  for  op- 
posing counsel  to  be  permitted,  in  the  absence  of  tli(^  s1i()\n'- 
ing  provided  for  by  the  statute,  during  the  examination  in 
chief  with  respect  to  matters  of  moment  and  materiality,  to 
ask  questions  that  are  vicious  in  their  form.  It  is  not  the 
substance  of  the  answer  that  does  the  damage,  but  the  form 
of  the  question,  and  the  suggestion,  by  asking  it,  on  the 
part  of  eminent  and  learned  lawyers,  whose  presence  ha-s 
Aveight  with  the  jury,  is  the  violation  of  a  right  preserved 
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to  a  litigant  by  the  Code  of  this  state.  The  Code  does  not 
say  that  hnidino  (juestions  niav  be  asked  about  matters 
whieli  in  tlie  opinion  of  the  trial  judge  are  not  of  the  ut- 
most materiality;  it  says  that  they  shall  not  be  aisked  at  all, 
excerpt  under  stringent  and  rigidly  applit  d  (-(mdition.s;  and 
it  is  eiTov  of  a  most  prejudicial  kind  for  tho  ccmrt  to  permit 
the  infraction  of  this  rule;  and,  until  tlu^  legislative  body 
of  the  State  re])eals  the  act  we  belieTe  that  litigants  are  (m-' 
titled  to  the  full  measure  of  proteetion  contemplated  and 
l)rovided  for. 

ARGUMENT  NO.  III. 

DuKid  Clcinciit.  J r.,  was  (JidfifJ  of  coitcurrcnt  iicjiUf/cncc, 
irliicJi   precludes  (dii/  rccorcrf/  in  fJifs  (tcfion. 

All  the  witnesses  who  testified  in  this  case  agreed  that 
the  train  tirst  came  in  sight  of  the  milk  wagon  when  it  was 
approximately  four  liundred  feet  east  of  the  crossing,  and 
the  wagon  ite>elf  was  ai)i)roximate1y  one  hundred  and  iifty 
feet  south  of  the  cro,ssing.  TIh^  view  \\'as  (Mjual  and  wholly 
unobstructed.  There  was  nev(M'  the  slightest  effort  mad<' 
by  anyone^  in  th(^'  nnlk  wagon  to  check  the  s]iee(l  of  the 
horses,  which  j()gg(Ht  along  at  a  very  uniform,  steady  gait, 
to  the  northward  at  a  rate  of  four  or  fiv(^  miles  ])er  honr. 
only  slightly  less  than  that  of  th(^  train  itself,  until  tlu^ 
time  when  Chappell  jumped  ott'  the  running-board,  jut<t  in 
tinu»  to  avert  accident  himself,  at  a  tinu'  when  th(»  horses' 
heads  were  just  upon  the  track  of  the  railroad,  and  at  a 
time  when  we  believe  the  evidence  justifies  us  in  saying 
that  no  human    agency    could    have    averted  the  injury. 
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Human  experience  tells  us  that  the  team  could  have  been 
stopped  at  any  instant  in  a  second's  inten^al  of  time;  and 
the  evidence  is  conclusive  that  the  negligence  of  Davi/1 
Clement,  Jr.,  continued  until  tlie  very  instant  of  liis  ac- 
cident, and  there  never  was  ev(^n  an  infinitesimal  space 
of  time  after  his  negligence  ceased  prior  to  the  happening 
of  the  accident;  Ids  negligence  did  not  cease  until  the  in- 
stant of  the  accident  and  his  death.  That  being  true,  no 
recovery  can  be  had.  Authorities  on  this  point  are  numer- 
ous and  of  great  weight.  We  do  not  assume  to  quote  more 
than  a  few  of  the  leading  cases. 

Dunworth  v.  Grand  Trunk  Western  Ry.  Co.,  127 
Fed.  307,  at  page  310, 
says : 

^^There  are  no  facts  disclosed  in  this  record  calling 
for  the  application  of  the  modification  of  the  rule.  It 
does  not  appear  that  the  presence  of  the  deceased 
upon  the  track  was  observed  by  the  locomotive  en- 
gineer, or  that  after  seeing  him,  and  after  knowledge 
that  he  Avas  unobservant  of  his  danger,  there  was  tinic^ 
to  avoid  the  catastrophe.  To  bring  the  case  within 
the  modification  of  the  rule  it  is  incumbent  upon  the 
plaintiff  to  make  a  showing  calling  for  its  applica- 
tion." 

Southern  Rv.  Co.  v.  Carroll,  138  Fed.  638, 

is  a  case  in  which  a  traveler,  knowing  of  a  railroad  cross- 
ing, as  David  Clement,  Jr.,  knew  of  this  crossing,  ap- 
proached it  at  night  in  a  carriage  with  drawn  side  curtains, 
without  looking  or  listening  for  the  approach  of  a,  train 
which  was  in  sight  and  hearing.  The  traveler  was  drivinc: 
at  a  dog  trot.    He  testified  that  he  had  crossed  the  cro^sis- 
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iiig  several  timcvs  iu  the  day  liiiH\  lu  siicli  au  inslaiice, 
tlie  Circuit  Coiii't  of  Appeals  for  tlie  Fourtli  (Ircuit  savs 
tliat  the  law  in  the  ease  is  clear,  that  ''tlu^  traveler  is  re- 
rniired  to  !L>ive  wav  to  aiiv  train  which  is  in  sii>ht  or  lieai'- 
inj^'';  and  the  traveler  Avho  knows  of  tlie  cros«^ini»  ninst 
look  and  listen  for  approacliinj;  trains  before  even  attempt- 
ing- to  cross  a  track,  and  he  must  he0n  to  look  and  list(Mi 
at  such  a  distance  from  the  track  as  to  (^nahle  him  to  st(n) 
in  case  he  hears  an  approaching  tra^^^-  "If  ^^^^'  unexplained 
evidence  shows  that  the  injured  ])er.son  could  certaiidy  have- 
tseen  the  train  in  ample  tinu^  to  avoid  it  if  he  lo()k(Nl,  it  is 
conclusively  to  be  presunuHl  that  lu^  did  not  look,  or  did 
not  heed,  and  he  is  to  be  held  neglioent  as  a  mattcn*  of 
laAv."  ^'Nor  is  it  an  excuse  that  the  usual  or  statutory 
signals  of  approaching  trains  were  not  given.'' 

Schofield  v.  Chicago  Ey.  Co.,  114  U.  S.  (an. 
In  the  Carroll  case  the  court  ordered  judgment  for  the 
defendant. 

Illinois  Central  R.  Co.  v.  Ackerman,  1 11  Fed.  95!), 

18  a  case  very  similar  in  its  physical  aspects  to  th(^  oiie  nt 
l)ar.  In  that  case,  the  court  said  that  a  look  when  the  d(^- 
ceased  Avas  fifty  feet  from  the  point  of  collision  would  hwvr 
revealed  to  him  the  approaching  train  at  any  point  A^ithiu 
four  hundred  feet,  or  thereabouts;  and  the  legal  duty  iu)- 
posed  u|)()n  the  injured  man  in  that  case  was  to  look  and 
listen,  and  "the  men  upon  the  train  were  not  obliged  under 
the  circumstances  to  anticipate  hie  negligence.  They  ccuild 
very  well  have  assumed  either  that  he  kncAv  of  the  approach 
of  the  cars  and  intended  to  stop  at  the  customary  safe  dis- 
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tance  oi*  that  he  vAonld  look  when  near  the  track  and  tlien 
►stop  before  going  npon  it/'  ''He  was  not  in  a  placc^  of 
danger  until  it  was  too  late  to  prevent  the  accident.  The 
negligence  of  the  employees  of  the  railroad  company  and 
that  of  the  deceased  were  concurrent  and  confiniwnH  down 
to  the  very  moment  of  tlie  colliision,  and  there  is  no  room 
for  the  contention  that  the  negligence  of  the  latter  should 
be  regarded  as  a  known  condition  upon  which  the  negli- 
gence of  the  former  sulisequently  operated/'  iV  directed 
verdict  should  have  been  granted. 

C,  M.  &  St.  V.  lly.  Co.  V.  Clarkson,  147  Fed.  397, 

says^ : 

^'Suppose  there  had  been  a  flaguian  at  the  crossing, 
what  fact  is  there  in  evidence  from  which  any  jury 
should  be  allowed  to  infer  that  the  life  of  Olarksou 
NN'ould  liave  been  saved?  The  place  where  such  flag- 
man would  have  be(^n  Funda  was  about  with  hi.s  lan- 
tern alight,  in  plain  view  of  Clarkson,  if  then  ap- 
proach the  crossing." 

So  is  it  here.  The  train  was  coming  in  phiin  view,  vsitli- 
out  an  obstruction;  and  if  Clement,  Jr.,  Iiad  bc(»n  paying 
any  attention  at  all  for  liis  own  safety,  lu^  vrould  have 
avoided  the  accident.  Tlu^  slightest  precaution  c^ven  at  the 
last  minute  wouhl  have  saved  him ;  but  lie  observed  no 
l)recaution,  and  was  negligent  up  to  the  instant  of  the 
accident. 

"In  any  permistsible  view  of  the  facts  and  the  law 
of  this  case,  this  verdict  cannot  stand  except  upon 
the  license  of  a  mere  conjecture,  as  needful  to  be  rc^- 
strained  as  a  dismiised  confiscation.    The  court  sliouJ;! 
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have  granted  the  request  of  the  defendant  for  a  di- 
rected verdict/'     (147  Fed.  408.) 

We  urge  the  same  proposition  about  the  case  at  bar. 

St.  Louie  &  S.  F.  li.  11.  Co.  V.  Summers,  173  Fed. 
358, 

discusses  the  applicability  of  the  doctrine  of  the  last  clear 
chance,  and  says  that  it  is  well  settled  that,  notwithstand- 
ing the  contributory  negligence  of  a  traveler  in  crossing  a 
railroad  track,  which  precludes  recovery  for  the  primary 
negligence  of  the  railway  company  in  operating  its  train 
so  as  to  bring  about  a  collision  with  him,  '\yet  another  and 
different  cause  of  action  arises  in  favor  of  the  traveler  if 
for  any  reason  he  is  exposed  to  imminent  peril  and  danger, 
and  the  railroad  company,  after  actually  discovering  that 
condition,  could,  by  the  exercise  of  ordinary  care,  have 
stopped  its  train,  or  otherwise  have  avoided  injuring  him, 
and  failed  to  do  so/'  (Citations.)  ''But  in  the  applica- 
tion of  this  rule  care  urmt  be  taken  to  avoid  undermining 
the  rule  of  contributory  negligence.  Such  negligence  of  the 
traveler  in  law  fully  exonerates  the  railroad  company  from 
the  consequences  of  its  original  negligence,  and  some  hoc 
and  suhsequciif  act  of  negligence  must  arise  to  create  a 
cause  of  action ;  and  this  new  or  secondary  act  must  be  es- 
talilivshed  by  proof,  unaided  by  the  former  acts,  which  have 
been  excused  by  the  traveler's  contributory  negligence." 

''It  may  be  that  the  engineer  might  have  seen,  and' 
should  be  presumed  to  have  seen,  .Magar  approaching 
the  main  track;  but  this  would  constitute  no  (evidence 
that  his  peril  was  appreciated.  Common  obi^ervation 
and  experience  teach  that  men  engaged  in  hauling 
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freight  about  railroad  stations  fre(inently  approacli 
close  to  the  tracks  with  their  teams  and  stand  there 
while  trains  pass  near  tlieni.  Engineers  in  cliarge  of 
trains  must  be  presumed  to  be  familiar  with  this 
practice,  and  to  operate  their  trains  in  the  light  of  it. 
It  would  conistitute  a  serious  eud)arrassment  to  traffic, 
if  engineers  should  be  required  to  stop  or  slow  up  upon 
seeing  the  approach  of  a  wagon  to  the  tracks.  Th( t 
have  a  right  to  presume  that  the  driver.s  will  observ(» 
the  precaution  Avhich  the  law  im])oses  upon  them  as  a 
duty,  and  keep  oft*  the  tracks  on  tlu^  approach  of 
trains." 

CMorado  &  S.  PiV.  Co,  v.  Tucker,  173  Fed.  005, 

holds  that  a  man  who  walked,  in  the  day  time,  upoii  a  cross- 
ing, immediately  in  the  way  of  an  engine  which  wa8  back- 
ing toward  the  crossing  at  a  speed  of  five  or  six  miles  an 
hour,  and  in  plain  sight,  with  nothing  to  obstruct  the  view, 
ivS,  as  a  matter  of  law,  chargeable  with  negligencp  which 
precludes  recovery  for  his  death. 

Illinois  Central  R.  Co.  v.  Nelson,  173  Fin].  915, 

is  a  case  strikingly  parallel  to  the  case  at  bar.  There,  a^ 
here,  substantially  the  only  evidence  of  negligence  was 
conflicting  testimony  with  relation  to  the  distance  in  whicii 
a  train  moving  at  the  rate  of  four  or  five  miles  per  houi' 
could  be  and  should  be  brought  to  a  stop.  In  that  ca-S(^, 
plaintiff's  Avitnesses  testified  that,  under  the  circumstances, 
the  train  should  be  stopped  from  twelve  to  twenty  feet.  As 
a  matter  of  fact^  it  ran  mcu^e  than  one  hundred  feet.  In 
that  case,  the  only  evidence  of  negligence  was  that  after 
the  discovery  the  train  ran  farther  than  the  plaintilf's  wit- 
nesses thouglit  it  should  run.  In  this  case,  there  is,  to  be 


sure,  no  discovery  of  David  Clement,  Jr.,  in  time  or  at  all ; 
but  there  is  testimony  on  the  part  of  plaintiff's  witnesses, 
who,  it  will  be  observed,  were  all  discredited,  disgruntled, 
and  discharged  railway  employees  who  either  had  pending 
at  that  time  litigation  against  railroad  corporations  or  had 
settled  >such  litigation  within  a  short  vrhile  prior  to  Ww 
trial  of  the  case  in  which  they  gave  testimony,  tliat,  in  tlieir 
judgment,  the  train  ran  too  far  past  the  crossing.  In  the 
case  cited,  the  Circuit  Court  of  Appeals  foi-  the  l^^igliHi 
Circuit  was  of  the  opinion  that  a  directed  verdict  sliould 
have  been  granted  on  facts  substaniially  (hesauu^  as  in  this 
case. 

Iloran  v.  B.  &  M.  R.  Co.,  184  Fed.  453, 

hokis  that,  as  a  general  proposition,  an  engineer  is  no( 
chargeable  with  negligence  for  not  stopping  his  train  on  tlie 
approacli  of  a  traveler;  because,  in  the  absence  of  excep- 
tional situations,  he  would  be-  justitied  in  assuuiing  tliat 
the  traveler  would  see  tlie  train  and  would  not  walk  in 
front  of  an  approaching  engine. 

Northern  Pacific  Ry.  (\).  v.  Trac(\v,  101  Fed.  15, 

holds  that  th(^  (question  of  negligence  is  a  (juestion  of  law 
for  the  coui't  when  the  facts  are  undis])uted  and  tlie  in- 
ferences are  so  clear  that  reasonable  men  ouglit  not  to 
differ  on  them.  That  suit  was  founded  on  a  statutory  duty 
of  the  company  which  was  violated.  The  court  says  that  a 
traveler  who  fails  to  exercise  due  care  cannot  complain  of 
an  injury  received  thrcmgh  the  negligence  of  tlie  i-ailway 
company,  where  his  own  negligence  coutributcMl. 


Northern  Paciiic  Ky.  (V).  v.  Alderson,  199  Fed.  735, 

holds  that  travelers  are  re(|uire'd  to  use  their  senses  of 
»slght  and  hearini>  on  approaching  erossings.  The  propo- 
sitions nnd(^r  discussion  in  this  caise  ditter  from  the  ones 
in  the  case  at  bar;  hut  recognition  is  made  of  the  rule  for 
which  plaintilf's  in  error  contend. 

loAva  Central  Ky.  Co.  y.  Walker,  203  Fed.  685, 

has  already  been  (pioted  at  considerable  length  on  tlie 
proposition  tliat  the  complaint  does  not  state  a  cause  of 
action.    That  case  supports  also  the  present  contention. 

Kaiser  v.  N.  P.  Ry.  Co.,  203  Fed.  933, 
holds : 

''The  failure  to  ring  the  bell  or  blow  the  ^vhistle  of 
the  engine  was,  at  most,  concurring  or  succeeding  neg- 
ligence, which  failed  to  preyent  the  natural  conse- 
quences of  plaintiff's  carelessness,  but  was  not  of  itself 
^:uch  negligence  as  would  render  defendant  lia])le. 
Ordinary  care  re(|uired  that  he  be  alert  in  the  use  of 
his  senses  of  sight  and  hearing  to  guard  himself  from 
harm,  and  no  reliance  on  the  exercise  of  care  liy  ])er- 
sons  in  control  of  engines  or  trains  can  excuse  his  fail- 
ure to  exercise  such  care." 

Coleman  y.  Atlantic  Coast  Line,  69  S.  E.  251, 
hokk  tliat  there  can  be  no  recoyery  by  one  injured  at  a 
crossing,  where  his  negligence  proximately  contributed  to 
the  injury,  though  the  company  was  also  negligent.  Dis- 
cussing the  (juestion  when  a  trayeler  is  bound  to  look,  this 
court  holds  that  it  is  his  duty  to  look  in  time  to  saye  him- 
self; and,  when  the  trayeler  Is  careless  and  indifferent,  he 
cannot  complain  if  injured. 
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lyicNeill  Y.  Atlantic  Coast  Line,  83  S.  E.  704, 

18  a  case  in  point  on  the  contention  that  there  was  no  lamp 
bnrning  on  the  head  of  this  train.  There  is  testimony  that 
it  was  burning'  when  the  engine  left  the  roundhouse;  but 
AMlloughby  testified  that  it  was  not  burning  at  the  time  of 
the  accident.  Tlie  INlcNeill  case  holds  that  in  an  action 
for  tlie  death  of  a  person  struck  by  a  train  at  night,  where 
the  evidence  (^showed  the  failure  of  the  train  to  carry  a 
lieadlight,  but  the  evidence  of  the  cause  of  death  was  cir- 
cumstantial, and  was  as  consistent  with  decedent's  com- 
ing on  the  track  suddenly  in  front  of  the  train  as  with  any 
other  theory ,  there  could  be  no  recovery  as  a  matter  of 
law. 

It  cannot  be  seriously  argued  in  this  case  that  the  prox- 
imate cause  of  Clement,  Jr.'s  death  wa^  the  absence  of  a 
light  on  the  head  end  of  the  engine;  because  the  testimony 
is  that  Chappell  was  on  the  head  end  of  the  train,  and  he 
claims  stood  witli  a  lantern  in  his  hand.  The  proximate 
cause  of  Clement,  Jr's^  accident  was  his  negligence  in  driv- 
ing immediately  in  front  of  an  approaching  train  at  a  timc^ 
wlien  the  engine  men  could  not  avoid  injuring  him. 

Van  Winkle  y.  N.  Y.  (\  &  8t.  L.  Co.,  73  N.  E.  157, 

holds  that  a  railway  track  is  itself  a  warning  of  danger; 
and  cites  authority  supporting  that  proposition ;  and  says, 
furtlier,  that  while  the  burden  of  showing  contributory 
negligence  re^ts  upon  the  defendant,  if  th.e  testimony  given 
on  behalf  of  the  plaintiff  sliows  that  condition  obtains, 
there  can  be  no  recovery. 
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Smith's  Admr.  v.  Cincinuati.  N.  O.  &  T.  P.  Ry.  Co., 
142  S.  W.  1047, 

holds  that  an  engineer  had  the  right  to  assume  that  intes- 
tate would  heed  the  warning  of  the  approaching  train  and 
keep  out  of  its  way.  ^'It  was  not  ineumbent  on  him  to  stop 
the  train  until  it  became  reasonably  apparent  that  the  in- 
testate was  oblivious  of  the  danger."  In  that  case,  as  in 
the  one  at  bar,  Avhen  it  became  manifest  that  plaintiff's  in- 
testate was  in  peril,  it  was  too  late  to  save  him.  A  directed 
verdict  was  proper. 

Powers  V.  I.  C.  Ry.  Co.,  136  N.  W.  1049, 

holds  that  "the  engineer  did  see  the  plaintiff  when  he  was 
eight  or  ten  rods  east  of  the  track,  it  is  true;  lint  he  had 
the  right  to  suppokse  that  plaintiff*  would  exercise  reason- 
able care  and  not  drive  on  to  the  track  aliead  of  the  train : 
and,  when  he  discovered  that  he  did  not  intend  to  stop, 
it  was  then  too  late  to  prevent  the  collision.''  A  verdict 
should  have  been  directed  on  such  a  sliowing  of  facts. 

Bates  V.  L.  &  N.  R.  Co.,  64  So.  298, 
says  the  law  is  too  well  settled  to  require  much  discussion ; 
and  that  when  plaintiff's  testimony  sho^^'s  that  he  was 
guilty  of  contributory  negligence,  as  a  matter  of  law  he  is 
precluded  from  recovery.  In  that  case  also  there  was  ex- 
pert testimony  about  the  distance  in  which  a  train  could 
be  stopped. 

Labelle  V.  Central  Vermont  R.  Co.,  88  Atl.  517, 

was  a  case  in  which  a  verdict  was  directed  for  the  defend- 
ant.   Plaintiff  excepted  on  the  ground  that  he  was  entitled 
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to  go  to  the  jury  on  the  doctriDe  of  the  hust  clear  e]raiin\ 
Hiis  eoiitentiou  \\'a8  hidd  to  be  wroii?^-  because  of  the  fjiel 
that,  AvhHe  the  phiintiff,  who  was  driving-  gentle  jind  wi^ll- 
nianaged  horses  in  a  safe  place  at  a  safe  distance  fi-oiii  tli(> 
track,  the  train  was  Avithin  hi.s  view  and  conhl  bav(»  Ikm^d 
seen;  and  if  he  did  not  see  it,  it  was  because  he  was  not 
looking  and  listening,  a^  the  law  re(]uires.  Failing  to  exer- 
cise his  faculties  in  this  respect,  going  upon  tln^  crossing 
was  negligence  that  precluded  a  recovery,  unless  this  jiegli- 
gence  became  remote,  Avithin  the  doctrine  of  the  last  cleav 
chance;  and  the  statement  of  the  applicability  of  tbat  iloc- 
trine  as  it  is  made  by  the  court  in  this  inistanc{\  is  a  clear 
and  concise  statement  of  the  pro])ositi(m  urged  in  tins  sec- 
tion on  behalf  of  the  plaintiffs  in  error. 

^^Should  tbe  case  have  been  submitted  to  the  jury 
upon  the  doctrine  of  the  'last  clear  chance'?  The  neg- 
ligence of  tbe  plaintiff  pi  oximately  contributing  to  the 
accident  continued  a.s  long  as  it  was  possible  for  liim 
to  avoid  pensonal  injury.  He  was  walking  between 
the  front  wheels  and  the  body  of  the  dump  cait,  his 
horses  perfectly  manageable.  Tbe  space  between  the 
forward  wheels  and  the  body  was  sufficient  for  cram])- 
ing  purpos(^s,  and  there  was  no  evidence  tendinu  to 
show  that  it  was  not  large  en  (nigh  for  tbe  i^laintiff  io 
go  through  and  outside  the  wheels,  therc^by  to  leave  the 
team  at  any  time  before  he  went  upon  tbe  track,  if 
need  be,  for  his  safety.  He  corild  have  done  this  nntil 
the  train  wa^  so  near,  according  to  the  undisputed 
evidence,  tbat  it  was  no  longc^^  ]iossible  for  t^iose  in 
charge  to  prevent  a  collision.  Thus  it  appears  lb;!l 
(be  plaintiff's  negligence,  jn-oxiinate  in  char-M*iei%  w  ^r-^ 
concurrent  with  that  of  the  defendant  (assuming  tbar 
the  defendant  was  negligent)  as  long  as  it  was  possible 
for  the  latter  to  avoid  the  accident.    In  this  reis])ec(  tbe 
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case  is  not  distinguishable  from  that  of  Flint's  Adnir. 
V.  Central  Vermont  Rj.  Co.,  cited  above,  and  the  doc- 
trine of  the  'last  clear  chance'  does  not  apply.  Frencji 
V.  Grand  Trunk  Ky.  Co.,  76  Vt.  441,  58  Atl.'  722;  But- 
ler V.  Eockland,  etc.,  St.  II.  Co.,  99  Me.  149,  58  AtL 
775,  105  Am.  St.  Rep.  267;  Creen  v.  Los  Angeles  Ter- 
minal R.  Co.,  143  Cal.  41,  76  Pac.  719,  101  Am.  St. 
Rep.  68.'' 

Green  v.  L.  A.  T.  R.  (^o.,  76  Pac.  719, 

is  a  case  absolutely  in  point,  was  argued  witli  great  skill 
and  ingenuity,  and  was  carefully  considered.  It  is  hardly 
practicable  to  (|uote  from  the  case  at  all  without  (pioting 
at  such  great  length  as  will  unduly  tax  the  patience  of  this 
Court;  but  the  case  holds  that  the  doctrine  of  the  last  clear 
chance  applies  in  cases  where  the  defendant  knows  of  tlie 
plaintiff's  danger,  was  aware  of  the  dangerouis  predica- 
ment, and  fails  to  do  something  which  he  could  do  to  avoid 
the  injury;  hut  ihc  (Joctrine  Itus  no  application  to  a  caHC 
v'here  both  parties  arc  f/iiiHy  of  concurrent  acts  of  negli- 
(fence J  each  of  wliicJi  said  acts  contributes  to  the  accident 
and  the  injury  conipJained  of  at  the  rerij  instant  u'hen  the 
accident  occurred. 

That  is  the  exact  situation  in  this  case.  At  the  very  in- 
stant of  collision  and  accident,  the  negligence  of  both  par- 
ties was  concurrent  and  active,  if,  indeed,  defendant  was 
negligent  at  all;  and  the  doctrine  of  concurrent  negligence, 
rejected  by  the  trial  judge  in  the  cause  at  bar  both  on  mo- 
tion for  a  directed  verdict  and  on  motion  for  a  new  trial,  is 
thoroughly  established  in  law,  is  well  grounded  in  reason, 
and  controls  in  this  case. 
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Rowe  Y.  So.  Cal.,  87  Pac.  220, 

holds  that  beeaii'^^e  a  decedent  was  iu  no  danger  nntil  he 
stepped  on  the  traek,  and  because  the  engineer  had  no  no- 
tice that  decedent  would  step  upon  the  track,  the  latter's 
contributory  negligence  defeated  the  cause  of  action,  and 
the  doctrine  of  the  last  clear  chance  did  not  apply,  because 
whc^i  it  \N  as  reasonable  for  him  to  think  that  there  was  dan- 
ger, it  Avas  too  late  to  avoid  the  accident.  ''Trains  are  not 
ordinarily  stopped  or  even  held  stationary  to  allow  people 
on  foot  to  pass  in  front  of  them";  and  we  submit  that  a 
milk  wagon  is  in  no  better  position  on  this  proposition  than 
a  pedestrian.  And  the  court  holds  that  contributory  negli- 
gence is  a  proper  question  for  the  court  in  cases  of  this 
kind. 

(Pieman  v.  A.  T.  &  S.  F.  (^o.,  123  Pac.  756,  says: 

that  the  jjlaintitY  and  his  driver  were  negligent  in  failing 
to  look  for  an  approaching  train  that  they  could  have  seen 
in  time  to  stoj)  and  avoid  the  collision;  that  the  conductor 
could  have  seen  and  stopped  his  train,  had  he  been  vigilant, 
and  so  he  was  negligent ;  and  the  collision  was  the  imme- 
diate result  of  the  concurring  negligence  of  both  parties. 
That  being  true,  defendant  should  have  judgment,  and  it 
was  so  ordered. 

Dyreson  v.  F.  P.,  87  Pac.  ()80, 

hold  that  there  can  be  no  recovery  for  an  injury  to  a  plain- 
tiff caused  by  negligence  of  the  defendant  if  the  plain- 
tiff could  have  avoided  the  accident  by  the  exercise  of  or- 
dinary care  on  his  own  part,  although  the  defendant  should 
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have  discovered  plaintiff's  peril  in  time  to  have  prevented 
the  accident,  provided  plaintiif's  ne«lii>euce  r-oi^iuned  up 
to  the  instant  of  his  injury,  and  where,  with  reasonalde  dili- 
gence before  that  time,  he  could  have  learned  of  his  dan- 
ger and  escaped  its  consequences;  that  is  to  sav,  the  doc- 
trine of  concurrent  negligence  is  plainly  affirmed  and  ex- 
pressed by  the  Supreme  Court  of  Kansas  in  this  case,  which 
appears  in 

7  L.  R.  A.  (N.  S.),  at  page  132. 

The  note  to  this  case  should  be  (|Uot(Hl  substantiaUy  as  it 
appears,  because  it  is  a  clear  exposition  of  the  doctrine  of 
concurrent  negligence,  relied  upon  by  the  plaintiffs  in  er- 
ror, provided  the  court  deem  the  pleadings  sufficient  t<> 
bring  the  case  under  the  doctrine  of  the  last  clear  chance. 
If  that  doctiine  be  not  sufficiently  pleaded,  there  can  be  no 
contention  that  the  doctrine  of  contributory  negligence 
does  not  immediately  preclude  defendant  in  (^-ror  from  re- 
covery. 

Drown  v.  N.  O.  T.  Co.,  10  L.  R.  A.  (N.  S.)  421, 

is  a  strong  case  supporting  our  contention  that  the  doc- 
trine of  concurrent  negligence  and  evidence  of  continuing 
negligence  on  the  part  of  an  injured  person  till  the  very  mo- 
ment of  hm  accident  controls  the  case  at  bar  and  defeats 
recovery  There,  as  here,  the  driver  of  plaintiff's  team  drove 
toward  the  track  until  he  collided  with  a  car.  He  could 
see  for  a  distance  of  two  hundred  or  two  hundred  and  fifty 
feet;  but,  without  doing  anything  to  avoid  injury,  he  risked 
his  life  and  the  principal's  property,  on  the  presumption 
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that  defendant's  servants  would  make  no  mistake.  That 
is  not  quite  the  situation  here,  but  substantially  so.  In  thai 
case,  the  court  impressed  upon  the  jury  tlie  doctrine  of  the 
last  clear  chance.  There  is  a  vei'v  lonii,  and  learned  dis- 
cussion of  the  applicability  of  the  doctrine;  but  the  i>'ist  of 
the  opinion  is  contained  in  the  following  words : 

'Ms<5?uming  that  the  defendant  was  negligent  in  not 
seeing  the  buggy  on  the  track  and  in  not  avoiding  tlu^ 
accident,  yet  the  plaintiff's  negligence  was  continuous 
and  was  concurrent  at  the  very  moment  of  the  col- 
lision. It  proximately  contributed  to  the  collision, 
for  without  it  the  collision  would  not  have  occurred. 
There  was  no  new  act  of  negligence  by  the  defendant, 
which  was  independent  of  the  concurrent  negligence, 
and  which  made  the  latter  remote.  Therefoj^v ^  Ihvrc 
was  no  place  hi  the  case  for  the  doctrine  of  the  'last 
clear  chance/  '^ 

And  that  doctrine  does  not  apply,  nor  does  it  in  the  case 
at  bar.  This  is  very  eminent  authority,  on  all  fours  witli 
the  present  case. 

Southern  Ry.  Co.  v.  Bailey,  (u  S.  E.  305, 

denies  the  applicability  of  the  doctrine  of  the  last  clear 
chance,  on  the  ground  that  plaintiff's  negligence  continr.(Ml 
till  the  very  instant  of  accident,  and  was  therefore  con- 
temporaneous and  concurrent  with  the  negligence  of  tne 
defendant,  if  defendant  was  negligent  at  all,  there  being  no 
sliowing  at  all  of  wantonnes>s  or  Avillfulness.  The  case 
(juotes  with  approval  from 

Consumers  Brewing  Co.  v.  Doyle,  -16  S.  E.  890, 

which  holds  that  if  the  c(mtinuing  negligence  of  a  plainiill' 


—31— 

lip  to  the  time  of  the  injury  ooiiciire  with  the  negligence  of 
the  (U,*feu(lant  in  caui^ing  (lie  injury,  phiintitf  cannot  re- 
cover; ah'^o  from 

Kobards  v.  Tndiauapolijs  St.  R.  ('().,(>()  N.  E.  ()(>,  (57 
N.  E.  593, 

the  language  of  the  doctrine  of  prior  and  su])se(]uent  neg- 
ligence implies  that  the  ])rinciple  is  not  applicable  when 
the  negligence  of  the  plaintiff  and  that  of  the  defendani 
are  practically  simultaneous;  also  from 

Green  y.  L.  A.  R.  Co.,  76  Pac.  719, 

that  it  (the  doctrine  of  last  clear  chance)  ''has  no  applica- 
tion, however,  to  a  ca.se  where  both  parties  are  guilty  of 
concurrent  acts  of  negligence,  eacli  of  which,  at  tlie  very 
time  when  the  accident  occurs,  contributes  to  it/' 

O'Brien  v.  Mcdlinchy,  68  Me.  552, 

says  t]iat  the  doctrine  of  last  cleai*  chance  does  not  govern 
>^'here  both  parties  are  contemporaneously  and  actively  in 
fault,  and,  ])y  tlieir  mutual  carelessness,  an  injury  ensues 
to  one  or  both. 

Wabash  Ry  Co.  v.  T.  L.  &  T.  Co.,  98  N.  E.  61, 

rests  on  the  ground  that  the  negligence  of  the  plaintiff  was 
continuous  and  concurred  with  tliat  of  tlie  defendant  until 
the  very  instant  of  the  accident;  and  that  fact  is  fatal  to 
the  ap])lication  of  the  doctrine  of  the  last  clear  chance  so 
as  to  support  a  recovery,  where  the  ])]aintiff's  danger  A\'as 
not  actually  discovered  until  it  wa^  too  late  to  avoid  injury 
and  defendant's  negligence  consisted  in  keeping  an  Incom- 
petent watchman  at  a  crossing  and  in  ruHning  a  train  at  a 
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rate  iu  excess  of  that  allowed  by  the  City  Ordiuance.  This 
case  holds  that  the  doctrine  of  the  la.st  clear  chance  cannot 
be  applied,  because  decedent  had  the  power  down  to  the 
last  instant  to  avoid  the  injury.    It  quotes  ^^'ith  approval 

Evans  v.  Adams  Express  Co.,  122  Jnd.  3()2,  'Mu  ;  2:5 
N.  E.  1039,  1041, 

where  the  following  hmguage  was  used: 

''Whei'e  the  n(\i>lii>ence  of  two  persons  is  conteni- 
oraneous,  and  the  fault  of  each  operated  directly  to 
cause  the  injury,  the  rule  deducible  from  the  authori- 
ties is  that  tlie  plaintiff  cannot  recover,  if  by  the  exer- 
cise of  ordinary  care  on  his  part  he  might  have  avoid- 
ed the  injurious  results  of  defendant's  negligence, 
(^hicago,  etc.,  E.  Co.  v.  Hedges,  118  Ind.  5,  20  N.  E. 
530;  Lake  Shore,  etc.,  R.  Co.  v.  Brown  ( 1908),  11  Ind. 
Apj).  435,  84  X.  E.  25,  and  ca^es  cited;  Indianapolis, 
etc.,  R.  Co.  V.  O'Donnell,  35  Ind.  Ai)p.  312,  73  N.  E. 
163;  Hammers  V.  Colo.  &  South.  R.  Co.  (1911),  128  La. 
648,  55  So.  4,  34  L.  R.  A.  (N.  S.)  685;  3  Elliott,  Rail- 
roads, Sec.  1175;  Dyerson  v.  Union,  etc.,  R.  Co.,  74 
Kan.  528,  87  Pac.  680,  7  L.  R.  A.  (X.  S.)  132,  and 
not(%  11  Ann.  Cas.  207;  Himmelwright  v.  Baker,  82 
Kan.  569,  109  Pac.  178;  Elliott  v.  New  York,  etc.,  R. 
Co.,  83  Conn.  320,  76  Atl.  298;  Bourrett  v.  (Miicago, 
etc.,  R.  Co.  (Iowa),  121  N.  W.  380;  66  Cent.  Law  J., 
215;  Sherman  &  Redtield  on  Neg.  (5th  ed.).  Sec.  99; 
DroAvn  v.  Northern,  etc.,  Co.,  76  Ohio  St.  234,  81  N.  E. 
326,  10  L.  R.  A.  (N.  S.)  421,  118  Am.  St.  Rep.  844; 
Rider  v.  Syracuse,  etc.,  R.  Co.,  171  N.  Y.  139,  63  N.  E. 
836,  58  L.  R.  A.  125;  (lahagan  v.  Boston,  etc.,  R.  Co., 
70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A.  426;  Green  v. 
Los  Angeles,  etc.,  R.  Co.,  143  Cal.  31,  76  Pac.  719.  101 
Am.  St.  Rep.  68;  Burns  v.  Louisville,  etc.,  R.  Co., 
136  Ala.  522,  33  So.  891 ;  0'Bri(^n  v.  McGlinchy,  68  Me. 
552 ;  Franklin  v.  Engle,  34  Wash.  480,  76  Pac.  84.'' 
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An  investigation  of  practically  all  the  ca.ses  in  which  the 
doctrine  of  the  last  clear  chance  is  sought  to  be  ai)plied, 
shows  that  the  ti'ue  view  of  the  law  and  the  one  betst  sup- 
ported by  carefully  reasoned  cases  is  that  th(^  doctrine  may 
apply,  despite  the  fact  that  the  defendant's  negligence  was 
no  more  than  a  failure  to  perform  its  duty  in  discovering 
danger;  but,  in  every  such  case,  it  is  an  indispensable  con- 
dition that  before  the  doctrine  can  be  applied,  the  evidence 
must  conclusively  show  that  plaintiff \s  n(\gligence  has 
wholly  terminated  and  culminated  while  it  was  still  x}ossi- 
ble  for  the  defendant  to  avoid  the  consequences  of  collision  ; 
and,  if  the  negligence  of  the  plaintitt'  continued  till  the  very 
instant  of  the  accident,  it  comprises  concurrent  negligence, 
and  the  doctrine  of  the  last  clear  chance  is  never  permitted 
to  prevail. 

In  Montana  and  in  the  Federal  C\)urt,  discovery  is  a 
prerequisite;  and,  on  the  view  most  favorable  to  the  de- 
fendant in  error,  there  in  no  ccmfiict  of  law  on  the  propo- 
sition that  the  evidence  introduced  on  behalf  of  plaintiff 
precludes  his  right  of  recovery. 

Railroad  Co.  v.  Houston,  95  TJ.  S.  697, 

says  that  the  neglect  of  train  men  to  give  proper  signals 
approaching  a  crossing  does  not  relieve  a  traveler  of  the 
necessity  of  looking  out  for  himself.  Before  attempting  to 
cross,  the  traveler  is  bound  to  use  his  senses  to  look  and 
listen,  in  order  to  avoid  accident.  If  he  omits  to  use  his 
senses  and  walks  thoughtlessly  on  the  track;  or,  if  after- 
using  them,  takes  a  chance  on  crossing  the  track,  and  is 
injured — in  either  instance,  he  is  deprived  of  any  right  to 
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complain,  and  must  suffer  the  consequences  of  his  own 
temerity. 

Schotic  Id  V.  C,  M..  &  St.  P.  liy.  Co.,  114  V.  ^.  (il5,, 

holds  in  conformity  with  the  doctrine  of  the  Houston  case, 
cited.  The  cas<^  holds  that  a  verdict  should  be  directed  for' 
the  defendant  in  a  case  where  a  person  in  a  rsk  ii^li  draAvn 
by  one  horse,  traveling  a  road  with  which  he  was  fauiiliar, 
near  a  railroad  crossing  which  he  knew,  could  have  s(mmi  a 
coming  train  if  he  had  looked.  He  did  uot  look,  and  was 
hurt;  and,  despite  the  fact  that  the  train  was  an  irregular 
one  and  running  at  a,  high  rate  of  speed,  and  did  uot  whistle 
or  ring  a  bell,  his  contributory  negligence  precludes  re- 
covery. 

Northern  Pacific  Ry.  Co.  v.  Freeman,  111:  T^.  S.  370, 

was  appealed  from  the  Circuit  Court  for  the  Disti-ict  of 
Washington  to  the  Circuit  Court  of  Appeals  for  the  Niutb 
Circuit;  thence  to  the  Supreme  Court,  where  a  judgmeul 
on  a  verdict  for  plaintiff  was  reverBed,  and  the  cause  rc*- 
uiauded  to  the  Circuit  Court  of  Wasliington  for  a  new 
trial.  This  case  holds  that  the  duty  of  a  person  approach- 
ing a  railway  crossing,  whether  driving  or  on  foot,  to  look 
and  listen,  is  so  elementary  and  has  been  affirmed  so  umny 
times  that  a  mere  reference  to  the  Houston  and  SchofichI 
cases,  supra,  m  sufficient  illustration  of  the  general  nile. 
There  were  three  witnesses  to  the  accident.  They  w(n'e  two 
hundred  or  two  hundred  and  fifty  feet  away.  Freeuu^ii 
drove  his  horses  at  a  slow  trot,  at  a  uniform  rale  of  speed, 
right  up  to  the  time  of  the  accident ;  that  he  looked  straight 
before  him,  without  turuing  his  head  either  way ;  that  the 


team  did  not  SAverve,  but  trotted  directly  on  to  the  cross- 
ing, and  that  the  deceased  made  no  motion  to  stop  until  jusi 
as  the  engine  struck  him.  F'reeman  was  a  3^oung  man,  eye- 
siglit  and  hearing  good,  knew  the  crossing,  and  at  a  dis- 
tance of  forty  feet  from  the  railway  track  could  have  seen 
tlie  train  approach  for  a  distance  of  three  hundred  feet. 
The  court  quotes  the  EonHion  cs.se,  supra,  with  approval, 
and  says  that  failure  to  whistle  or  ring  the  bell  was  no  ex- 
cuse for  plaintiff's  negligence.  ''She  was  bound  to  look  and 
listen  before  attempting  to  crosci  the  railroad  track,  in 
order  to  avoid  an  approaching  train,  and  not  to  Avalk  care- 
lessly into  tlie  place  of  possible  danger.  Had  she  used  her 
vsenses,  she  could  not  have  failed  both  to  hear  and  to  see 
the  train  which  was  condng.  If  she  omitted  to  us(^  them, 
and  walked  thoughtlessly  upon  the  track,  she  Avais  gxiilty  of 
culpable  negligence,  and  so  far  contributed  to  her  injuries 
as  to  deprive  her  of  au}^  right  to  complain  of  others."  Tho 
court  says,  further,  that  the  facts  are  that  the  deceased, 
Freeuum,  approached  a  well  known  crossing,  with  tlu^ 
train  in  full  view.  If  he  had  used  his  senses,  he  could  not 
fail  to  see  it.  Notwitht^tanding  that  fact,  tlie  accident  oc- 
curred. 

'^Judging  from  the  common  experience  of  men,  there 
can  be  but  one  plausible  solution  of  the  problem  how 
the  collision  occurred.  He  did  not  look;  or,  if  he 
looked,  he  did  not  heed  the  warning.'' 

Under  such  circumstances,  which  are  on  all  fours  with 
the  case  at  bar,  the  Supreme  Court  of  the  United  States 
was  of  the  opinion  that  the  defendant  was  entitled  to  a 


directed  verdict.  Such,  we  contend,  iKS  the  right  of  the 
plaintiffs  in  error  in  this  case. 

ARGUMENT  NO.  IV. 

There  is  no  evidence  that  Damd  Clement^  Jr.,  survived 
tlie  accident y  mid  the  motion  for- a  directed  verdict  should 
have  been  granted ;  and  it  was  error  to  enter  judgment  on 
the  verdict, 

Plaintitl'  l)el()>\'  must  prove  the  essential  averments  of 
his  complaint  by  a  fair  preponderance  of  the  evidence,  or 
his  cause  fails.     This  is  admitted  to  be  the  law. 

Corcoran,  Admx.,  v.  B.  &  A.  Ry.  Co.,  133  Mass.  507, 

at  page  509,  holds  that  the  burden  of  proof  is  on  the  plain - 
tilf  to  shoAv  that  her  intestate  survived.  The  question  be- 
ing left  to  conjecture,  the  evidence  would  not  justify  the 
jury  in  finding  that  the  plaintiff  had  t^ustained  this  burden 
of  proof;  and  a  directed  verdict  for  the  defendant  is  right. 

The  case  of 

Melzner  v.  N.  P.  Ry.  Co.,  127  Pac.  146, 

on  page  148,  clearly  recognizes  the  burde^n  upon  the  plain- 
tiff below  to  show  that  his  intestate  survived  his  injuries 
for  an  appreciable  length  of  time.  We  do  not  understand 
that  counsel  for  defendant  in  error  make  any  contention 
adverse,  but  contend  only  that  the  jury  were  entitled  from 
the  evidence  to  conclude  that  there  was  a  survival.  Plain- 
tiffs in  error  c(mt(md  that  there  is  no  evidence^  justifying 
such  a  conclusion,  and  that  the  failure  to  introduce  such 
evidence  was  fatal  to  the  contention  of  defendants  in  err<u'. 
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Respecting  the  evidence  in  this  case,  the  same  thing  must 
be  said  here  as  was  said  in  the  case  of 

Railroad  Co.  \.  Pendergras>s,  (>9  Miss.  425,  at  page 
434: 


a 


On  the  few  horrdble  facts  in  evidence  ais  to  the  death 
of  the  deceased,  we  cannot  consent  that  the  evidence 
shows  that  he  survived  the  injury.  He  was  run  over  by 
a  swiftly  moving  train,  under  circumstances  undis- 
closed, and  was  ground  to  pieces,  and  the  fragments 
strewn  along  the  track,  and  near  it,  for  seventy  or 
eight}'  feet.  To  say  the  jury  was  warranted  in  hold- 
ing that  he  survived  the  injury  for  any  appreciabh^ 
space  of  time,  however  short — that  his  death  was  not 
instantaneous — is  impossible.'' 

That  is  the  condition  of  the  evidence  liere.  There  is  ab- 
solutely no  testimony  standing  in  this  record  respecting 
any  survival  of  Clement,  Jr.  The  only  man  who  testified 
in  that  regard  is  Chappell,  and  his  testimony  was  rejected 
by  the  trial  judge,  who  states  in  his  memorandum  opinion 
(Tr.,  i>ages  22-25),  that  if  the  verdict  depended  in  any  de- 
gree  upon  (^happelTs  testimon^^,  a  new  trial  ought  to  b(^  and 
would  be  granted.  The  trial  judge  said  that  wlien  found 
deceased  was  dead.     (Tr.,  p.  23,  line  18.) 

The  survival  statute  of  Montana  presupposes  a  cause  of 
action  in  favor  of  the  deceased.  It  does  not  create  a  new 
cause  of  action ;  merely  preserves  to  the  heirs  or  represen- 
tatives of  the  deceased  the  right  to  sue,  which  decc^ased  liad 
during  his  life  time.  This  proposition  is  settled  in  the  case 
of 

Dillon  et  al.  v.  (Jreat  Northern  Ry.  Co.,  38  Mont. 
485;  100  Pac.  960. 


— -oo — 

kLu  that  ease,  the  court  decided,  upou  the  agreed  state- 
ment of  fact  that  Dillon  was  tostantaneousl}^  killed,  thai 
no  cause  of  action  survived  to  hie  estate,  reasonino;  that  in 
his  life  time  plaintiff's  intestate  had  no  cau«e  of  action. 
The  Supreme  Court  of  Montana,  speaking  by  Mr.  Justice 
•Holloway,  quotes  with  approval  (100  Pac,  905)  from  a 
Massachusetts  case  in  the  following  language : 

'^The  cause  of  action  must  accrue  during  the  life 
time  of  the  party  injured.  Here  there  was  no  time 
during  the  life  of  the  intestate  at  which  a  cause  of  ac- 
tion coi%l  accrue,  becaut^e  the  life  closed  -with  the  acci- 
dent from  which  a  cause  of  action  would  liave  other- 
wise accrued.'- 

Ivearny  v.  Ronton,  9  Oush.  108. 

Again,  (luoting  from  the  Supreme  Court  of  ^Nlinncssota, 
on  the  same  and  follo^\ing  pages,  it  approves  this  lan- 
guage : 

"We  are  of  the  opinion  that  tlie  personal  represen- 
tative has  no  right  of  personal  action  AVhere  the  de- 
ceased never  had  such  right,  and  that  where  death  was 
simultaneous  with  injury  it  is  impossible  to  the  healthy 
mind  to  conceive  of  a  right  of  action  in  the  man  in- 
stantaneously killed.'' 

AVe  do  not  understand  that  defendant  in  error  makes  any 
cont(  ntion  adverse  to  this  view,  and  therefore  pass  furtliei' 
consideration  of  this  pioposition. 

^V(^  urge  tliat  it  is  a  simple  ruh^  of  evidence  tliat  tlie  l>ur- 
den  of  in-oof  is  upon  the  plaintiff.  To  prevail  in  this  case, 
the  plaintiff  below  mwt^i  show  survival  by  i)laintiff's  intes- 
tate for  an  ai)pre(iable  lengtli  of  time  after  the  accidcmt, 
and  there  is  no  burden  upon  the  defendants  below  t<>  sliov,- 


that  plaintiff's  intestate  did  not  snrvivc^  for  that  appreci- 
abh^  length  of  time.  In  the  absence  of  proof,  it  is  ])ateiif 
that  the  plaintiff  has  failed  to  j)i'ove  an  ess<'iitial  aver- 
ment; and  his  failure  is  fatal  to  his  contention.  There  is 
no  evidence  introduced  in  this  case  that  any  of  the  wit- 
nesses to  the  fatal  accident  had  any  knowledge  of  the  pi'(\s- 
ence  of  the  plaintilf's  intestate  within  the  enclosed  mill: 
wagon  until  after  the  accident  had  happened  and  the  train 
was  brought  to  a  stop  and  investigation  made.  Chappc^l, 
who  was  the  A^itness  closest  to  the  wagon,  testified  that  h(* 
heard  no  outcry  of  any  kind  or  character  at  the  time  of  tlie 
collision.  There  waw  no  testimony  that  Clement,  Jr.,  was 
f>een  within  the  wagon;  and  wiiat  happened  to  Clement 
from  the  time  of  the  collision  at  the  crossing  until  he  was 
discovered  beneath  the  train  is  left  wholly  and  entirely 
to  speculation  and  conjecture. 

Passing,  temporarily,  other  considerations,  it  is  the  law 
in  this  Srtate  that  there  must  be  more  than  a  mere  scintilla 
of  evidence  to  justify  a  verdict,  or  it  will  not  be  ]h'v- 
mitted  to  stand.     This  has  been  the  law^  t^ince  the  case  of 

Pierre  v.  G.  F.  &  C,  22  Mont.  445;  56  Pac.  868;  and 
•  cases  following  that  authority. 

What  evidence  was  submitted  to  the  jury  wdiich  will 
justify  them  in  concluding  that  Clement  received  any  in- 
jury prior  to  the  fatal  shock  which  swept  his  life  away 
within  the  twinkling  of  an  eye?  There  is  not,  we  respect- 
fully urge,  a  suggestion  anyAvhere  in  the  record  that  Cle- 
ment received  any  injury  before  the  top  of  his-  head  was 
removed.    We  may,  by  speculation  or  coniectiif«  -'each  an- 
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other  conclusion,  but  a  much  more  reasonable  conclut^ion, 
if  we  are  permitted  to  speculate,  would  be  that  the  tirst 
injury  received  bv  David  Clement,  Jr.,  \Aas  the  fatal  in- 
jury,  from  the  fact  that  Cha]>pell,  who  was  runnini>  besidi- 
the  eni^ine  at  tlie  time  of  the  collision  and  was  almost 
at  th(^  v(n y  ])oint  of  the  accident,  heard  no  outcry  when  the 
collision  ha])])(ned.  We  can  well  imai2,ine  that  if  tln^  first 
blow  was  not  instantaneously  fatal,  David  Clement,  Jr., 
would  have  screamed  in  ani>uish,  and  that  his  failure^  to  t^o 
scream  is  probably  accounted  for  l)y  tlu^  fact  that  his  first 
injury  was  instantly  mortal.  In  view  of  the  fact  that 
from  the  time  of  the  accident  until  liis  discovery  under  the 
train  by  Chappell  there  is  an  absolute  dearth  of  testimony 
or  facts  from  which  any  fair  inference  can  be  drawn,  we 
I'espect fully  uri»e  that  there  has  been  a  failure  of  proof 
of  an  essential  averment  or  allegation,  and  that  the  nonsuit 
ishould  have  been  granted. 

We  think  it  is  clear  from  all  the  facts  and  circumstances 
in  connection  >\  ith  the  case  that  there  was  not  such  a  sur- 
vival as  the  Statute  contemplates. 

Chief  Justice  Shaw  of  Massachusetts,  9  Cush.  108,  says: 

^'We  are  to  ascertain  what  the  intent  of  the  Legis- 
lature ^^'as  when  they  passed  the  law.  It  is  not  to  \n^ 
supposed  that  they  intended  to  make  a  distinction  lie- 
tAveen  a  case  where  the  death  was  so  instantaneous  that 
there  was  no  manifestation  or  life  whatever  and  a  case* 
where  there  mighl  be  some  slight  spasnH)dic  acticm  of 
the  body  of  the  sufferer  to  indicate  that  life  was  not 
quite  extinct." 

This  is  (]U()ted  with  approval  in 

Lobenstein  v.  Iron  Works,  146  N.  W.  293;  297. 
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This  brings  us  properly  to  a  consideration  of  what  is 
meant  by  ^'instantaneous  death;'  The  case  hist  (pioted 
considered  the  proposition,  and  we  believe  that  their  reason- 
ing is  correct.    The  court  in  this  case  said : 

"We  ^ee  no  reason  for  splitting  hairs  as  to  what  is 
meant  by  instantaneous  death,  though  we  can  appre- 
ciate the' difference  between  a  continuing  injury  result- 
ing in  drowning  or  death  by  hanging,  throwing  from  a 
housetop,  etc.,  and  one  where  a  person  survives  tlu^ 
wrongful  act  in  an  injured  condition. '' 

And,  quoting  from  \\\-st  v.  Detroit,  123  N.  W.,  11 01,  tlu^v 
approve  this  statement : 

''Where  there  is  a  continuing  injury  resulting  in 
death  within  a  few^  moments,  it  is  inistantaneous,  with- 


in the  meaning  of  the  Statute 


?? 


It  is  the  defendants'  contenticm  in  this  cause  that  the 
injury  which  snapped  the  thread  of  life  for  David  riem(^nt 
was  a  continuing  injury,  so  far  as  tlie  evidence  shows;  and 
in  the  purview^  of  the  law,  there  was  no  appreciable  time 
between  the  collision  and  Clement's  demise. 

A  kindred  case  is  that  entitled  "The  (^orsair,"  deter- 
mined by  the  Supreme  Court  of  the  United  States  and  re- 
ported in  145  U.  ^.  (If  im/f  335.  We  direct  the  court's 
attention  to  page  348,  where  it  is  suggested  that  pain  and 
suffering  sustained  by  the  intestate  must  be  separable,  as 
a  matter  of  law,  from  the  accident,  and  not  substantially 
cotemporaneous  with  death.  It  appears  clear  to  us  that 
the  Supreme  Court  in  this  case  was  clearly  of  the  vieA^' 
that  even  a  few^  seconds  of  conscious  suffering  would  not 
satisfy  the  requirements  of  survival   for   an    appreciable 
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time.    In  this  connection  we  call  the  attention  of  the  Coun 
to  the  case  of 

Moyer  v.  Oshkosh,  139  N.  M\  378. 

That  case,  page  380,  says  where  death  is  instantaneous 
or  practically  so,  there  is  no  cause  of  action  in  favor  of  the 
estate  a^  a  Iveneficiary.  The  case  itself  was  hroniiht  nufler 
another  theory;  ami  we  simply  cite  the  case  on  tlie  propo- 
sition that  a  spasmodic  or  convulsiAc^'  twi telling  of  the  body 
after  accident  wholly  fails  to  satisfy  the  law. 

The  case  of 

Carolina    Ivailway    Co.    v.    ^^hewalter,    161    l?^.    W. 
1136, 

is  a  carefully  considered  case.    We  quote  from  cases  cited 
with  approval  in  that  case.    They  quote 

Kearney  v.  B.  &  W.  Ry.  Co.,  9  (Msh.  108, 

with  approval  in  the  following  language: 

"If  the  death  was  instantaneous,  and,  of  course, 
simultaneous  with  the  injury,  no  right  of  action  ac- 
crues to  the  person  killed,  and,  of  course,  none  to 
which  the  statute  can  apply.  But  if  the  party  sur- 
vives, lives  after  it,  the  right  of  action  accrues  to  him, 
as  a  person  in  esse,  and  his  subsequent  death  does  not 
defeat  it,  but,  by  operation  of  the  statute,  vests  in  it, 
the  personal  representative.'' 

And,  again,  quoting  from 

St.    Louis  Ry.  Co.  v.  Dawson,    56    8.    >V.    46,    an 
Arkansas  case, 

they  approve  this  statement : 

"The  survival  of  the  acticm  depends  upon  whether 
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the  iujured  child  lived  after  the  act  constitutiuji  the 
caiLse  of  action." 

Ill  this  case,  w(-  contend  that  there  was  a  single  acci- 
dent ;  that  the  injury  to  David  Clement.  Jr.,  can>sed  his 
instantaneous  death,  and  that  it  is  immaterial  wheth(  r  he 
received  some  slighter  injury  a  second  or  two  before  the 
injury  to  his  head,  or  whether  he  received  the  latter  injury 
first.  This  cause  is  brought  on  behalf  of  the  estate  for  in- 
juries suffered  by  plaintiff's  intestate  which  accrued  to 
him  during  his  lifetime.  The  case  was  tried  on  the  theory 
that  the  particular  injury  on  which  recovery  was  sought 
was  the  injury  which  iDroduced  death.  That  injury  was  the 
injury  to  the  head. 

The  clearest  statement  of  what  is  meani  by  ''instantanc^- 
ous  death'-  thai  we  have  been  able  to  discover' is  found  in 

West  V.  Detroit,  a  ^lichigan  case,  reported  in  123 
N.  W.  1101. 

The  court  in  that  case  said, 

"Where  there  is  a  continuing  injury  resnlting  in 
death  within  a  few  minutes,  it  is  instantaneous,  VNith- 
in  the  meaning  of  the  Statute.'' 

We  wholly  fail  to  see  any  difference  between  the  case  of 
a  drowning  jjerson,  who  cannot  be  said  to  survive  an  a])- 
preciable  length  of  time  after  the  fatal  accident,  and  tli(^ 
case  of  a  person  under  the  wheels  of  a  train  ^^'ho  in  tlu^ 
course  of  a  few  seconds  from  the  (ime  of  the  collision  is 
found  dead.  Viewed  most  favorably  for  the  i)laintiff,  th(^ 
injury  during  the  few  seconds  is  a  continuing  one,  in  the 
absence  of  evidence  that  th^  blow  to  the  head  was  not  first 
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and  death  wa^  not  instantaneous;  and  recovery  by  tlie 
plain  tilt*  eannot  be  allowed  on  either  theory.  The  te<^t 
is,  we  urge,  the  question  whether  there  was  life  after  the 
accident;  and  we  have  been  unable  to  tind  any  reported 
opinion  in  Avhich  a  recovery  was  allowed  unless  there  was 
evidence  of  life  after  the  accident.  The  cases  which  seem 
at  first  glance  to  oppose  this  statement,  on  investigation, 
prove  to  be  cases  in  which  there  was  evidence  of  life  after 
the  accident.  In  this  ca^j^e,  there  w<m  but  one  accident.  Ir 
began  with  the  collision  on  the  crossing.  It  ended  with  tlie 
death  of  plaintiff's  intestate.  It  was  a  continuing  acci- 
dent, resulting  in  a  fatality.  After  the  accident  happened, 
there  is  absolutely  no  testimony  justifying  a  conclusion 
of  survival  at  all.  There  is  not  a  scintilhi  of  evidence  that 
the  injury  which  crushed  oft*  the  top  of  the  head  wa^  not 
the  first  injury  received  by  Clement,  Jr. ;  and  it  is  a  fair 
inference,  from  the  fact  that  the  boy  never  screamed  or 
made  an  outcry,  that  such  was  indeed  the  case. 

We  do  not  find  a  great  number  of  reported  decisions  on 
the  precise  point  at  issue.  The  CORkSAIR  case,  su^rd',  is 
tlie  only  instance,  so  far  as  we  have  found,  in  W'hich  the 
Supreme  ( Jourt  of  the  United  States  touched  the  matter. 
The  difficulty  of  the  situation  ^here  lies  in  the  (piestion, 
What  facts  justify  an  inference  of  survival? 

^lichigan  has  two  statutes;  (me,  a  survival  statute,  and 
the  other,  a  death  statute.  The  (piestion  has  been  befoic^ 
that  court  as  frequently  as  before  any. 

Ely  V.  Detroit  Tnited  Ry.  Co.,  127  N.  W.  259, 

w^as  a  case  brought  on  two  counts,  one  under  each  Act. 


The  court  held   there  that   tlie  evidence  that   a   plaintiff 
survived  the  orio-inal  injury  from  ten  minutes  to  half  aji 
hour  wavS  sutficient  to  bring  it  under  the  ^'Survival  Act". 
The  ease  of 

West  V.  Detroit  United  Ky.  (\).,  123  N.  W.,  at  1102, 

is  a  ease  brought  to  recover'  damages  for  a  drowning.  Tlie 
in  death  within  a  few  minutes  it  is  instantaneous,  within 
the  meaning  of  the  Statute.  We  <lo  not  contend  that  the 
case  passed  on  that  point;  but  the  construction  by  the 
court  of  what  is  meant  by  instantaneous  deatli  is  uiu'- 
qui  vocal. 
Te  case  of 

Cheatham  v.  Red  River  Line,  5()  Fed.  248, 

is  a  case  brought  to  recover  damagevS  for  a  drawning.  The* 
Federal  Court  for  the  Eastern  District  of  Louisiana  held, 
on  the  authority  of  TJie  Corxalr,  sKpra,  that  the  man's  suf- 
ferings after  he  fell  into  the  Avater  and  before  he  drowned 
cannot  be  taken  into  account,  since  they  are  substantially 
cotemporaneous  with  his  death. 

.  Perkins  v.  Oxford  Paper  (>o.,  71  Atl.  476, 

was  a  case  in  which  plaintiff's  intestate  survived  for  scn- 
eaty-five  hours,  and  is  not  exactly  in  point,  but  is  a  well- 
reasoned  case;  and  the  reasoning  supports  the  contention 
of  plaintiffs  in  error  on  the  proposition  that  there  must  b(^ 
evidence  of  a  survival. 

Tiffany's  Death  by  Wrongful  Act,  2nd  Ed.,   (para- 
graphs 74,  75,  and  76), 


classifies  and  diecusses  the  holdings  of  courts  of  different 
jurisdictions;  and 

Corpus  Juris,  Vol.   I.,  at  page  197, 

contains  a  statement  and  a  note  on  the  proposition. 

These  two  texts  cite  substantial  autliorities,  upon  which 
plaintiffs  in  error  rest  their  contention. 

The  law  is  well  settled  in  Mat^Kachusetts. 

Kearney,  Admx.,  v.  Boston  &  Worcester,  63  Mass. 
108,  ' 

was  a  case  brought  on  account  of  wrongful  death.  The 
court,  stating  that  the  death  was  instantaneous,  ruled  tiuit 
the  action  could  not  be  maintained;  and  in  that  case  a  girl, 
who  was  less  than  two  rods  from  the  place  of  the  accident, 
saw  the  deceased  girl  Bulfer  her  injury,  and  saw  her  move 
her  hands  and  feet  slightly  after  the  accident,  but  she  only 
breathed  once  after  the  arrival  of  the  witness  and  gave  no 
signs  of  consciousness. 

The  facts  in  the  case  at  bar  are  much  stronger,  from 
the  standpoint  of  the  plaintiffs  in  error,  in  view  of  the  fad 
that  the  only  evidence  of  any  survival  at  all  wat^  rejected 
by  the  trial  judge  in  considering  the  motion  for  a  new  trial. 

Moran,  Admx.,  v.  Hollings,  125  Mass.  93, 

was  a  case  in  which  damages  were  sought  for  the  death 
of  a  sixteen-year-old  boy  who  was  killed  while  in  the  (  ni- 
])loy  of  the  defendants.  H(^  fell  forty  feet  through  foui- 
hatchways,  and  was  killed  by  striking  the  lowc  r  (Ioot-  of 
the  defendant*^'  building.  The  court  directed  a  verdict  for 
the  defendants,  despite  plaintiff's  contention  that  the  dead 


boy,  in  falling  through  the  hatch wayj^,  might  have  struck 
against  some  ohstacle,  and  thereby  received  injuries  for 
vv'hich  lie  might  have  a  cause  of  action  before  he  was  killed. 

Maher  v.  Boston  &  O.  R.  Co.,  32  N.  E.  950, 

was  a  case  brought  to  recover  damages  for  the  deatli  of  a 
brakeman  who  was  knocked  oti'  the  rear  car  of  a  train  by 
contact  of  his  head  with  a  bridge;  and,  in  this  cas(\  the 
court  held  that  the  evidence  justified  the  inference  that 
death  was  instantaneous,  the  lesions  on  the  head  being 
suificient  to  produce  instant  death.  They  infer  that  the 
fact  that  there  was  no  outcry  after  plaintiff's  intestate  fell 
was  a  fair  indication  that  death  was  instantaneous.  AYe 
have  heretofore  suggested  in  this  brief  that  tlie  fact  that 
Clement,  Jr.,  was  never  heard  to  make  an  outcry  through- 
out the  entire  affair  justifies  the  inference,  on  the  author- 
ity of  this  case,  that  his  first  injury  snapped  the  thin-spun 
thread  of  life.  Even  Chappell,  whose  testimony  was,  in 
the  language  of  the  Court,  nicely  calculated  to  meet  tlie 
requirements  of  some  authorities,  would  not  say  that  he 
heard  the  slightest  noise;  and  neither  did  Willoughby  tes- 
tify to  any  such  noise,  and  probably  he  could  have  heard 
a  scream  had  one  been  uttered. 

Mulchey  (Mulchahey)  v.  Washburn  ('ar  Wheel  Co., 
14  N.'  E.  106, 

held  that  a  terribly  crushed  condition  of  the  body,  viewed 
in  the  most  favorable  light  for  plaintiff,  failed  to  justify  a 
conclusion  of  any  conscious  pain  or  suffering' on  the  part 
of  the  intestate  after  he  received  his  injuries.     The  mat- 
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ter  being  left  to  conjeetuie,  plaintiff  failed  in  that  case  for 
want  of  proof. 
The  case  of 

Carolina  C.  &  O.  Co.  v.  She  waiter,  161  S.  W.  118(3, 

is  a  Tennessee  case,  which  considers  at  gi-eat  length  and 
\\ith  great  clearness  of  expression  the  proposition  of  sur- 
vival ixftvv  accident.  They  reach  the  conclusion  of  law, 
which  is  settled  beyond  the  peradventure  of  a  doubt  in 
Montana,  that  no  right  of  action  i)asses  to  the  administra- 
tor wlien  tlie  killing  was  instantaneont^. 

Tlu^  clearest  expression  of  the  law  in  .Montana  is  to  b(^ 
found  in  the  case  of 

Dilhm  V.  Great  Nortliern  Ry.  i\).,  100  Pac.  !)(;0. 

They  appro^•(^  the  language  of  the  Supreme  Court  of  Mis- 
sissippi in  the  case  of 

Illinois  Central   Ry.   Co.   v.   Pendergrass,   (ID  .Miss. 
125 ;  12  So.  1)51, ' 

in  wliicli  it  was  said  that  whcu-e  d(nUh  wa^s  simultaneous 
with  injury,  it  is  impossible,  with  a  healthy  mind,  to  even 
conceive  of  the  right  of  action  in  the  man  instantaneously 
killed.     Th(^  court  citevs,  with  approval,  the  Kentucky  case, 

Hansford  v.  Payne,  11  Bush.  380, 
and 

Belding  v.  Black  Hills,  etc.,  Co.,  3  S.  D.  361);  53  N. 
W.  750, 

which  court  came  to  the  same  conclusion  in  considering 
sundval  statutes. 

The  Dillon  case  wat<  ordered  dismissed  bv  the  Supreme 
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CAmvt  because  it  appeared,  without  controversy,  that  the 
plaintift's  intestate  was  instantaneously  killed. 

In  this  ease,  plaintiff  stands,  so  far  as  the  record  before 
your  Honors  is  concerned,  in  this  condition :  the  only  evi- 
dence of  any  survival  at  all  was  wholly  rejected  in  a  scath- 
ino-  arraignment  by  the  trial  judoe  of  the  witness  who  gave 
it.    Possibly  it  may  be  contended  that  the  trial  judge  erred 
in  i-ejecting  the  testimony  of  Chappell,  and  that  it  should 
])rop(^Tly  hav(^  Vxnni  considered  by  him;  but,  in  that  case, 
defendant  in  error  is  impaled  upon  the  other  horn  of  the 
dilemma,  because,  the  evidence  being  rejected,  there  was 
alvsolutely  no  testinumy  of  a  survival;  and  a   new  trial 
slionld   luivc  Ikm'U   granted.      Defendaut  in  error  is  com- 
jxdled,  then,  to  rvly  u])on  inferences  of  fact  that  may  be 
drawn  from  the  grewBome  occurrence  itself.     No  reason- 
able inf(nTuce  can  be  drawn  adverse  to  the  contention  of 
plaintitl's  in  error  that  death  was  instantaneous.     David 
(Menu'ut,  Jr.,  was  probably  asleep  in  his  milk  wagon;  and, 
in  all  hunmn  probability,  never  had  a  conscious  instant  of 
awakening  from  that  sleep  from  the  time  of  the  collision 

until  his  death. 

Respectfully  submitted, 

GEORGE  F.  SHELTON, 
FRED  J.  FURMAN, 
A.  J.  VERHEYEN, 
Counsel  for  Plaintifs  In  Error, 
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S(MTi(v  of  i\w  above  and  foregoino  Briof  is  lu^rel)y  ac 

knowledged,  and  copy  thereof  received,  tliifi f^.j^. 

day  of  April,  A.  1).  1915. 
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Irtpf  of  Spfptt&atit  tn  lError 


STATEMENT  OF  THE  CASE. 

A  readine  of  the  statement  of  the  case  contained  in  the  l:)rief 
of  plaintiffs  in  error  chscloses  an  omission  which  we  deem  of 
siich  importance  that  we  supply  it  here:  On  page  2  of  said 
brief,  plaintiffs  in  error  have  omitted  from  the  recital  of  the  is- 
sues the  allegations  contained  in  the  amended  bill  of  complaint 
to  the  eft'ect  that  the  Clement  boy   (the  deceased)   was,  after 


-O- 


the  engine  was  run  into  the  wagon  in  which  he  then  was, 
dragged  b}^  the  engine  over  and  along  the  raih'oad  track  for  a 
great  distance  and  Vvas  drawn  and  dragged  under  the  wheels 
of  said  engine  and  the  same  was  then  and  there  run  and  driven 
over  him  whereby  he  was  crusherd,  maimed  and  injured  and 
from  wdiich  injuries  he  died.     (Tr.  p.  5.) 

ARGUMENT. 

For  convenience  we  will  reply  to  the  brief  of  plaintiffs  in 
error  in  the  same  manner  as  it  is  written,  numbering  the  va- 
rious subdivisions  of  our  reply  the  same  as  they  have  their  ar- 


gument. 


I. 


The  claim  of  plaintiffs  in  error  that  the  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is 
one  that  deserves  but  little  consideration,  for  two  reasons,  viz : 
I.  The  demurrer  interposed  to  the  amended  complaint,  were, 
by  the  trial  court  overruled  and  plaintiffs  in  error  given  twenty 
days  in  which  to  answer,  and  that  action  by  the  trial  court  was 
"By  consent  of  counsel."  (Tr.  p.  12)  ;  2.  The  record  is  bar- 
ren of  any  objection  to  the  introduction  of  evidence  at  the  be- 
ginning of  the  trial  of  the  case.  In  view  of  these  facts  counsel 
for  plaintiff's  in  error  can  not  now  seriously  urge  any  objec- 
tion which  may  have  to  the  pleadings  as  they  have  vol- 
untarily withdrawn  their  demurrers  and  proceeded  with  the 
trial  of  the  cause  upon  the  issues  made  by  their  denials.  Ob- 
jections of  this  character  are  seldom  looked  upon  with  favor 


and  if,  with  all  reasonable  deductions  that  can  be  drawn  from 
a  complaint,  the  facts  alleged  are  sufficient  to  show  a  cause  of 
action,  the  pleading  will  be  upheld. 

Ditton  V.  Purcell,  21  N.  D.  648;  132  N.  W.  347. 

However,  we  desire  to  comment  briefly  upon  the  argument 
of  counsel  for  plaintiffs  in  error  under  this  heading.  They 
first  state  there  is  no  allegation  that  the  plaintiffs  in  error  ac- 
tually discovered  the  deceased  in  a  place  of  peril,  and  cite  the 
cases  of  Iowa  Central  Ry.  Co.  vs.  Walker  (8  C.  C.  A.)  203 
Fed.  685  and  Dahmer  vs.  N.  P.  Ry.  Co.,  42  Mont.  152,  136 
Pac.  1059.  These  cases  are  ones  in  w'hich  the  pleadings  and 
facts  are  wholly  different  from  the  case  under  consideration. 

In  the  case  of  Iowa  Central  Ry.  Co.  vs.  Walker,  supra,  the 
allegations  were  that  after  the  engineer  discovered  Walker  in  a 
place  of  peril,  by  the  exercise  O'f  ordinary  care,  he  (the  engi- 
neer) coiuld  have  avoided  the  injury.  The  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  held  :  an  instruction  to  be 
faulty,  saying: 

'Tt  submitted  to  the  jury  the  question  as  to  whether 
or  not,  in  tlie  exercise  of  diligence  on  the  part  of  the  en- 
gineer he  could  have  discovered  that  the  plaintiff  was  in- 
side the  danger  limit." 

and  in  that  case  is  further  given,  as  a  reason  for  reversing  the 

case  and  granting  a  new  trial,  the  following: 

"At  the  close  of  all  the  evidence,  defendant  request- 
ed the  court  to  instruct  a  verdict  for  the  defendant, 
which  was  overruled,  to  which  an  exception  was  taken. 
As  the  evidence  was  indisputable  and  conclusive  that, 
as  soon  as  the  engineer  knew^  that  plaintiff  was  in  a  sit- 
uation of  danger,  he  immediately  did  all  that  could  be 
done  to  avoid  the  accident  by  applying  the  emergency 
brake,  the  requested  instruction  should  have  been  given." 
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How  a  holding-  by  an  appellate  court  such  as  this  sustains 
the  contentions  of  plaintiffs  in  error  under  this  heading  is 
beyond  our  comprehension.  Next  considering  the  case  of 
Dahmer  vs.  N.  P.  Ry.  Co.,  supra,  we  find  in  the  quotation 
therefrom  the  very  words  which  we  contend  sustain  the  theory 
of  our  case.     They  are: 

"The  duty  imposed  by  it  (the  Doctrine  of  the  Last 
Clear  Chance)  is,  .  .  .  ,  is  to  avert  the  injury  after 
the  perilous  situation   is  actually  discovered." 

Bearing  in  mind  the  rule  just  quoted  let  us  for  a  moment 
consider  the  allegations  of  paragraph  VI.  of  the  amended 
complaint  (Tr.,  pp.  4-5)  which  are: 
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"That  on  the  morning  of  the  5th  day  of  November, 
19 1 2,  at  about  the  hour  of  four  o'clock,  the  said  David 
Clement,  Jr.,  was  driving  a  pair  of  horses  and  riding  in 
an  enclosed  milk-wagon,  which  was  being  drawn  by  said 
horses,  eoine:  in  a  northerlv  direction  on  Montana  Street, 
a  public  street  in  the  incorporated  city  of  Butte,  Mon- 
tana, toward  and  near  the  intersection  of  the  defendant 
Chicago,  Milwaukee  and  Puget  Sound  Railway  Com- 
pany's tracks  and  said  Montana  street  (said  crossing  be- 
ing near  Greenwood  Street  in  said  city),  and  was  not 
observant  of  the  approach  of  a  train  which  was  running 
along  said  track  in  a  westerly  direction — the  engine  be- 
ing under  the  control  of  the  said  J.  E.  Woods  and  said 
Chappel  and  being  used  at  the  time  for  switching  pur- 
poses in  the  yards  of  the  said  Chicago,  Milwaukee  and 
Puget  Sound  Railway  Company;  that  the  said  David 
Clement,  Jr.,  was  coming  directly  within  the  way  of 
the  said  approaching  train;  that  the  said  engineer  ami 
file  said  Chappel  did  see  the  said  Dar^'id  Clement,  Jr.,  or 
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by  the  exercise  of  ordinary  care  could  liavc  seen  him, 
coming  directly  within  the  path  of  the  said  engine,  and 
did  see  or  by  the  exercise  of  reasonable  care  on  their 
part,  conld  harcv  seen,  that  the  said  boy  zms  in  danger 
of  being  struck  by  the  said  engine,  and  that  the  boy  zuas 
unobservant  of  the  approach  of  said  engine;  that  the 
defendants  then,  after  so  seeing  the  boy  in  danger,  neg- 
ligently and  carelessly  drove  said  engine  against  the  ve- 
hicle ini  which  the  said  David  Clement,  Jr.,  then  and  there 
was,  \vithout  giving  him  any  warning  of  the  approach  of 
said  train  and  without  lowering  the  gates  which  were  at 
the  said  crossing,  and  by  reason  of  the  negligent  manage- 
ment and  operation  of  said  engine,  the  said  Clement  boy 
was  dragged  by  the  same  over  and  along;  tlie  ground  and 
over  and  along  the  railroad  track  for  a  great  distance, 
and  was  drawn  and  dragged  under  the  wheels  of  said 
engine,  and  the  same  was  then  and  there  run  and  driven 
over  him,  \\^hereby  he  was  crushed,  maimed  and  injured, 
from  which  injuries  he  thereafter  died."  (Italics  ours.) 
(Trans.,  pp.  4-5.) 

The  allegations  of  the  amended  complaint  just  quoted  can 
hardly  be  said  not  to  allege  an  actual  discovery  of  the  boy 
in  a  place  of  danger.  The  words  used  go  further  than  is 
required  by  any  of  the  authorities ;  it  is  stated  that  the  en- 
gineer and  foreman  of  the  engine  crew  saw  the  boy  coming  into 
a  place  of  danger  without  observing  his  danger  and  they  "did 
see"  that  the  boy  was  in  danger  of  being  struck  and  seeing 
him  in  such  danger  negligently  and  carelessly  drove  the  en- 
gine against  him,  etc.  Considering  these  allegations  a  little 
further  it  will  be  seen  that  it  is  charged  that  the  engine  was 
not  only  driven  against  the  boy  but  it  was  so  negligently  man- 
aged and  operated  that  he  was  dragged  and  drawn  for  a  great 
distance  over  and  along  the  ground  and  also  drawn  and 
dragged  under  the  wheels  of  the  engine  and  the  engine  was 
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run  over  him  li'hcrcby  he  was  crushed,  maimed  and  injured, 
from  which  injuries  he  thereafter  ched.  In  other  words  not 
only  the  driving-  of  the  eng^ine  against  the  wagon  containing 
the  boy  after  he  was  discovered  in  a  place  of  peril  but  it  is 
also  alleged  that  the  dragging  and  drawing  of  him  over  the 
gTOund  after  the  striking  of  the  wagon  caused. the  injuries 
of  which  he  died.  Counsel  for  plaintiffs  in  error  seemingly 
overlook  this  last  feature  throughout  their  brief,  and  for  that 
reason  emphasis  is  laid  upon  those  latter  allegations,  as  de- 
fendant in  error  has  always  maintained  that  the  injuries  were 
inflicted  not  only  at  the  time  of  the  first  impact  between  the 
engine  and  the  wag'on  but  also  after  the  engine  had  drawn 
and  dragged  the  wagon  containing  the  IxDy  over  and  along 
the  giround  and  track,  and  when  the  wheels  run  o^'er  him. 

Tlie  Doctrine  of  the  Last  Clear  Chance  has  many  times 
been  the  subject  of  decisions  by  the  Supreme  Court  of  Mon- 
tana, and  the  follow-ing  cases  are  some  of  them : 

Neary  v.  N.  P.  Ry.  Co.,  37  Mont.  461 ;  97  Pac.  944. 
Yergy  v.  H.  L.  &  Ry.  Co.,  39  Mont.  213;  102  Pac.  310 
Neary  v.  N.  P.  Ry.  Co.,  41  Mont.  480;  no  Pac.  226. 
Dahmer  v.   N.   P.   Ry.   Co.,  48  Mont.    152;   136  Pac. 

1059. 
Melzner,  Admr.,  v.  N.  P.  Ry.  Co.,  46  Mont.  162;  127 

Pac.  146. 

This  Court  has  very  recently  upheld  this  wholesome  doctrine 
in  the  case  of  Great  Northern  Ry.  Co.  vs.  Harman,  217  Fed. 
959,  where  the  court  holds  that  a  trespasser  is  entitled  to  the 
benefit  of  the  doctrine,  saying: 

"A  cause  of  action  arose  in  his  favor,  if  the  defendant 
actually  knew  of  his  peril  and  thereafter  failed  to  exercise 
ordinarv  care  to  avoid  injiu-in.g  him;  and  the  plaintiff's 


contributory  neg'Iigence  cannot  defeat  the  action,  if  it 
can  be  shown  that  the  defendant  might  by  the  exercise 
oif  reasonable  care  and  prudence  have  avoided  the  con- 
sequences of  that  negHgence." 

It  is  respectfully  submitted  that  the  allegations  of  the  com- 
plaint are  sufficient  to  state  a  cause  of  action. 

II. 

LEADING  QUESTIONS  TO  WITNESSES. 

It  may  be  preliminarily  observed  under  this  heading  that 
counsel  for  plaintiffs  in  error  have  not  complied  with  Rule  II. 
of  this  Court  by  failing  to  set  forth  the  substance  of  the  testi- 
mony objected  to.  This  of  itself  should  be  sufficient  rea- 
son for  not  considering-  the  questioiis  raised.  However,  we 
have  taken  the  trouble  to  look  back  into  the  transcript  for  the 
purpose  of  ascertaining  what  answers  were  given  to  the  ques- 
tions which  counsel  call  leading  and  which  they  claim  were 
prejudicial  to  plaintiffs  in  erroT.  The  answers  given  to  these 
questions  were  directly  in  accord  with  the  testimony  through- 
out the  case,  and  consequently  cannot  be  said  tO'  be  prejudicial. 
Indeed,  it  is  always  within  the  discretion  of  the  trial  court  to 
permit  questions  of  that  character  and  counsel  wholly  fails  to 
show  the  slightest  abuse  of  discretion  on  the  part  of  the  trial 
judge. 

III. 
CONCURRENT  NEGLIGENCE. 

Plaintiffs  in  error  attempt  under  this  heading  to  invoke  the 
rule  of  concurrent  negligence,  but  we  respectfully  submit  that 
the  rule  of  concurrent  negligence  has  nothing  to  do  in  the  con- 
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sidcration  oi  ilie  case  ai  h:\v.  Tlic  cmnplaint  is  leased  upon 
and  the  case  was  tried  upon  the  tlieorv  ot  the  l^octrine  of  tlie 
T.ast  Clear  Chance.  It  is  alleged  that  the  enj^-ineer  and  iove- 
man  oi  the  enga'ne  crew  discovered  the  deceased  in  a  place  of 
danger  unc^l)ser\ant  i^f  the  api^roachipg  train.  (Tr..  j)]).  4-3.) 
The  evidence  introduced  on  the  part  oi  the  plain.tiff  was  ahun- 
dant  to  show  that  the  engineer  and  fcM-enian  did  so  see  the 
deceased.  The  witness  Willoughby  testified  :  "This  man  who 
jumped  off  the  engine  wlien  it  was  approaching  the  crossing 
1  saw  give  a  signal,  of  cmtrse.  tt^  the  engineer  (Tr..  p.  20,  11. 
4-(0  :  "when  1  saw  this  man  jump  off  the  engine  with  a  light, 
the  head  of  the  train  was  possibly  forty,  forty-five  maybe 
fifty   feet   from  the  wag<^n."      (Tr..  \^.   33.   11.    15-18.) 

The  witness  Chapi>ell  testified:  The  milk  wagon  was  140 
feet  south  of  the  crossing  w  hen  1  hrst  saw  it :  1  was  on  the 
engine  abcnit  340  feet  from  the  crossing;  I  watched  the  wagiMi 
up  t(>  when  1  was  about  130  ov  200  feet  from  the  crossing 
and  then  gave  the  engineer  a  sUnv  signal  to  g-et  his  train  lui- 
der  control;  when  I  was  J^  ov  100  feet  from  the  crossing  T 
g"ave  the  engineer  a  positive  signal  to  stop;  1  jumped  (^tf  the 
engine  when  1  was  about  ^:^o  feet  east  oi  the  crossing:  the 
horses  heads  were  then  just  cc^uing  on  the  track:  the  train 
was  then  going  five  or  six  miles  an  hour  when  it  struck  the 
wagon.     (Tr..  pp.  4Q-50:  61-64.) 

The  eng-ineer.  Woods,  testified  :  I  first  saw  the  rig  when 
I  was  abcmt  200  feet  from  the  crossing;  they  claim  by  meas- 
urement it  was  300  feet;  the  wagxMi  was  about  175  feet  fn^n 
the  crossing;  when  1  saw  th.ere  was  a  possibility  that  the 
driver  would  not  stop  his  team  1  threw  the  air  brake  into 
emergencv  when  1  was  y^  feet  from  the  crossing  and  we  hit 
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the  wagon  after  that.  (Tr.,  pp.  106-107.)  I  saw  the  team 
plainly  from  the  time  I  first  got  past  the  house  until  it  struck 
the  track.  I  watched  it  all  the  time.  I  noticed  that  there 
^vere  no  efforts  made  by  the  person  driving  the  team  to  get 
out  of  the  way  from  the  time  I  saw  it  until  I  struck  it.  (Tr., 
p.  no.) 

The  allegations  as  to  the  discovery  of  the  deceased  in  a 
place  of  danger  are  ample  and  the  evidence  that  he  was  so 
seen  by  the  men  in  charge  of  the  engine  is  uncontradicted. 

In  the  case  of  Yergy  v.  Hel.  L.  &  Ry.  Co.,  39  Mont.  213; 
102  Pac.  310,  which  is  a  case  on  all  fours  with  the  case  at 
bar,  the  Supreme  Court  of  Montana  said: 

"We  shall  assume  for  the  purposes  of  this  decision, 
that  Mr.  Yergy  was  negligent  in  placing'  himself  in  a  sit- 
uation of  peril.  It  is  not  a  violent  inference  that  he  was 
asleep  in  his  buggy  up  to  a  moment  just  prior  to  the  col- 
lision. The  testimony  of  the  motorman  is,  however,  to 
the  effect  that  lie  saw  deceased,  and  appreciated  his  peril, 
when  the  car  was  40  feet  south  of  Lyndale  Avenue.  He 
then  sounded  the  gong.  Edgerton  testified  that  the  car 
was  50  to  100  feet  from  the  crossing  when  the  gong  first 
sounded;  while  Bickel  testified  that  he  heard  the  sound 
when  the  car  was  90  feet  south  of  the  crossing,  and  Mrs. 
Wise  said  she  heard  it  when  the  car  was  200  or  300  feet 
from  the  point  of  collision.  Peterson  testified  that  the 
speed  of  the  car  was  8  miles  per  hour,  and  plaintiff's 
testimony  tended  to  show  that,  going  at  that  rate  of  speed 
the  car  could  have  been  stopped  in  the  space  of  20  feet. 
This  testimony,  which  it  was  the  right  of  the  jury  to  be- 
lieve, furnished  ample  basis  for  the  application  of  the 
doctrine  of  last  clear  chance  before  the  moment  of  col- 
lision." 

The  Supreme  Court  of  Montana  has  passed  upon  tlie  (|ues- 
tion  of  last  clear  chance  many  times. 
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Neaiy  v.  N.  P.  Ry.  Co.,  ^j  Mont.  461 ;  97  Pac.  944. 
Neary  v.  N.  P.  Ry.  Co.,  41  Mont.  213;  no  Pac.  226. 
Dahmer  v.   N.   P.   Ry.   Co.,  48  Mont.    152;    136  Pac. 

1059,    and    also    the    decision    on    rehearing    in    the 

same  case,  142  Pac.  209. 
Melzner  v.  N.  P.  Ry.  Co.,  46  Mont.  162;  127  Pac.  146. 

This  court  in  the  case  of  Great  Northern  Ry.  Co.  v.  Har- 
man,  217  Fed  959,  citing"  many  excellent  cases,  held  that  the 
question  as  to  whether  or  not  the  defendant  had  the  last  clear 
chance  to  avoid  the  accident  was  one  for  the  jury.  So  in 
the  case  at  bar  the  trial  court  was  clearly  riHit  in  allowing- 
the  case  to  go  to  the  jury  under  the  eyidence  and  permit  the 
jury  tO'  say  whether  or  not  under  the  circumstances  of  the 
case  the  plaintiffs  in  error  had  the  last  clear  chance  to  preA'ent 
the  accident.  In  the  Yergy  case,  supra,  the  eyidence  was  no 
stronger  than  the  case  at  bar.  There  the  eyidence  showed 
that  the  motorman  saw  the  deceased  at  least  40  feet  before  he 
struck  the  buggy  in  which  Yergy  was  riding  and  that  the 
car  could  haye  been  stopped  within  tw^enty  feet.  In  the  case 
under  consideration  the  engineer  himself  says  he  saw  the  milk 
wagon  two  or  three  hundred  feet  before  the  collision  occurred 
and  that  when  the  engine  was  seyenty-fiye  feet  from  the  cross- 
ing he  threw  the  air  brakes  into  emerg-ency.  The  evidence 
showed  that  the  train  could  have  been  stopped,  when  tra\'el- 
ing  at  the  speed  shown  within  a  distance  of  fifteen  feet  (testi- 
mony of  Groff,  Trans.,  p.  85;  testimony  of  Ury,  Trans.,  p. 
93).  The  witness  Rainey  said  it  could  be  stopped  within 
thirty  feet  (Tr.,  p.  103).  "This  testimony,"  in  the  words  of 
the  Supreme  Court  of  Montana  last  above  cpioted,  "which  it 
was  the  right  of  the  jury  to  believe,  furnished  ample  l)asis  for 
the  application  of  the  doctrine  of  the  last  clear  chance." 
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It  seems  to  ns  that  further  argnment  of  the  doctrine  of  the 
last  clear  chance  in  this  brief  would  be  a  work  of  supereroga- 
tion. Your  Honors  have  most  carefully  considered  it  before 
and  have  followed  the  rule  and  most  properly  applied  it  many 
times.  The  cases  heretofore  cited  lucidly  explain  the  rule, 
if  indeed  any  explanation,  in  this  enlightened  age,  is  needed. 
The  whole  trouble  with  counsel  for  plaintiffs  in  error  seems 
tO'  be  that  they  cannot  differentiate  between  cases  in:  which 
the  doctrine  was  never  in\'oked  or  when  invoked  not  sus- 
tained by  proof,  and  the  cases  in  which  this  Circuit  and  the 
Supreme  Court  of  Montana  have  carefully  expressed  the  rule. 
In  this  connection  we  beg  leave  to  call  the  attention  of  the 
Court  to  the  fact  that  counsel  for  plaintiffs  in  error  merely 
cite  a  mass  oif  cases  from-  other  jurisdictions  that  are  not  ap- 
plicable. 

In  closing  this  subdivision  of  our  brief  we  trust  we  may 
be  pardoned  for  citing  one  more  case,  Init  it  is  such  a  com- 
plete answer  to  the  argument  of  counsel  for  plaintiffs  in  error 
that  we  call  it  to  Your  Honors'  attention.     It  is : 

Teakle  v.  San  Pedro  L.  A.  &  S.  L.  R.  Co.,  32  Utah 
276;  90  Pac.  402:  10  L.  R.  A.  (N.  S.)  486. 

In  this  case  the  facts  were  very  similar  to  the  case  at  bar; 
deceased  was  struck,  fell  under  a  car  the  engine  was  pushing 
and  w^as  crumpled  up  and  crushed  by  the  ,ash  pan  of  the  en- 
gine after  the  car  passed  over  him.  In  commenting  upon  the 
claim  put  forth  by  the  railroad  company,  the  same  as  is  done 
in  this  case,  that  the  deceased's  contributory  negligence  pre- 
cluded a  recovery,  the  Supreme  Court  of  Utah  held  that  the 
doctrine  of  last  clear  chance  applied,  saying: 


"When  the  deceased  was  struck  by  the  train  and  ren- 
dered helpless,  the  effect  of  his  antecedent  or  contribu- 
toT}'  negligence  was  spent/' 

We  will  analyze  some  of  the  authorities  we  have  been  al)le 
to  ol>tain  and  we  are  sure  a  careful  reading  of  these  author- 
ities will  disclose  to  Your  Honors  that  in  nearly  every  one, 
either  the  facts  of  the  case  did  not  sustain  the  doctrine  of  the 
last  clear  chance  or  that  doctrine  was  not  relied  upon  by  the 
plaintiff  claiming  damages. 

The  first  case  cited,  that  of  Dunworth  v.  Grand  Trunk  W. 
Ry.  Co.,  127  Fed.  307,  310,  from  the  Seventh  Circuit,  the 
quotation  made  by  plaintiffs  in  error  plainly  shows  that  the 
facts  do  not  call  for  an  application  of  the  modification  of  the 
rule  that  comtributory  negligence  is  a  bar  to  a  recoverv — the 
modification  referred  to  beiuQ-  the  doctrine  of  the  last  clear 
chance.      Hence  the  citation   is  valueless   in  considerine  the 
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case  at  bar 


The  case  of  Southern  Ry.  Co.  v.  Carroll,  (4th  C.  C.  A.) 
138  Fed.  638,  is  one  in  which  the  recovery  was  sought  by 
reason  of  an  alleged  failure  to  comply  with  statutory  require- 
ments as  to  ringiing  the  engine  bell  and  blowing  the  whistle 
on  approaching  the  crossing. 

The  case  of  Schofield  v.  Chicago  Ry.  Co.,  114  U.  S.  615, 
is  one  in  which  the  negligence  alleged  was  a  collision  on  a 
crossing  without  a  single  element  resembling  the  doctrine  un- 
der consideration   here. 

The  doctrine  of  the  last  clear  chance  is  recognized  in  the 
case  of  111.  Cent.  Ry.  Co.  v.  Ackerman,  T44  Fed.  959,  Init  the 


evidence  did  not  show  that  the  employees  of  the  raih'oad  com- 
pany ever  saw  deceased  in  a  place  of  danger,  hence  the  rule 
Vvas  held  not  tO'  apply. 

The  deceased,  for  whose  death  the  action  was  brought,  in 
the  case  of  C,  M.  &  St.  P.  Ry.  Co.  v.  Clarkson,  147  Fed.  397, 
was  never  seen  by  the  engineer  or  brakeman  on  the  train  until 
after  he  had  been  struck.  Indeed,  the  impact  of  the  car  with 
deceased  caused  the  engineer  to  stop  and  it  was  found  upon 
investig'ation  that  Clarkson  was  under  the  car,  and  no  dis- 
covery in  a  place  of  peril  was  either  alleged  or  proven. 

The  case  of  St.  Louis  &  S.  F.  R.  R.  Co.  v.  Summers,  173 
Fed.  358,  expressly  recognizes  the  doctrine  of  last  clear  chance 
but  holds  after  Siummarizing  the  evidence,  the  following : 

"This  evidence,  and  such  evidence  as  this,  is  too  vague 
and  uncertain,  especially  when  taken  with  that  of  the  four 
other  witnesses  to  the  accident,  which  give  no  such  ac- 
count, to  establish  any  state  of  peril  on  the  part  of  Magar 
which  would  be  reasonably  observable  by  the  engineer  in 
charge  of  the  train." 

The  evidence  on  wdiich  this  holding  was  had  is  entirely  dif- 
ferent from  that  in  the  case  at  bar,  as  a  most  casual  reading 
of  the  decision  wdll  demonstrate. 

The  case  of  Colorado  &  S.  Ry.  Co.  v.  Tucker,  173  Fed. 
605,  was  not  presented  upon  the  theory  of  the  last  clear  chance 
but  upon  failure  to  give  signals. 

Plaintiffs  in  error  claim  the  case  of  111.  Cent.  R.  Co.  v.  Nel- 
son, 173  Fed.  915,  to  be  strikingly  parallel,  and  to  show  that 
it  is  state  "there  is,  to  be  sure,  no  discovery  of  David  Clement, 
Jr.,  in  time  or  at  all,"  and  then  they  indulge  in  disparaging 
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remarks  concerning-  the  plaintiff's  witnesses  who  testified  as  to 
the  distance  Woods  could  have  stopped  the  train.  The}^ 
apparently  overlook  the  testimony  of  Woods  concerning  David 
Clement,  Jr.,  in  a  place  of  peril.  Woods  testified:  "When  I 
saw  there  was  a  possibility  that  the  driver  would  not  stop  his 
team,  why  I  threw  the  brake  valve  into  emergency;  I  got  the 
emergency  into  position  about  seventy-five  feet  from  the  cross- 
ing." (Tr.,  p.  107.)  The  jury  at  the  trial  having  accepted 
the  testimony  of  plaintiff's  witnesses  that  Woods  could  have 
stopped  the  train  within  fifteen  or  thirty  feet  under  the  cir- 
cumstances, the  question  is  decided  and  not  open  to  debate. 
Yergy  v.  Hel.  L.  &  Ry.  Co.,  supra. 

In  the  Nelson  case,  Henry,  Nelson's  decedent,  was  knocked 
prostrate  with  the  impact  of  the  engine,  and  the  court  said 
he  might  have  been  killed  then,  but  David  Clement,  Jr.,  re- 
ceived only  one  wound  that  caused  his  death,  to^wit,  the  crush- 
ing of  the  head ;  the  first  blood  was  found  fifty  feet  or  more 
from  the  crossing,  the  first  members  of  the  body  ninety  feet 
or  more  from  the  crossing^  and  the  bodv  somethino-  over  one 
hundred  feet.  The  crushing  out  of  the  boy's  life  was  when 
the  wheel  of  a  car  passed  over  it  n.inety  or  oaie  hundred  feet 
from  the  crossing.  How  can  such  facts  as  we  have  in  the 
case  at  bar  make  it  one  parallel  with  the  Nelson  case,  supra? 

Rather  than  further  weary  the  court  with  analyzing  each  of 
the  other  cases  to  show  wherein  they  do  not  apply  to  the  case 
at  bar  we  respectfully  submit  that  a  most  casual  reading  oi 
each  and  every  one  will  disclose  that  they  are  not  in  point. 
Suffice  it  to  say  that  the  case  of  Towa  Central  Ry.  Co.  v. 
Walker,  203  Fed.  685,  has  been  discussed  fully  in  subdivision 
T.   of  this  brief  and   the  remaining  cases  are  either  ones   in 
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whicli  the  doctrine  of  last  clear  chance  was  never  invoked  at 
any  stage  of  the  proceedings  or  they  are  cases  in  which  under 
their  facts  there  was  lacking  the  element  of  discovery  in  a 
place  of  peril  and  no  failure  to  use  every  precaution  possible 
to  avert  the  injury  existed. 

Plaintiffs  in  error  have  failed  to  distinguish  the  case  at 
bar  from  the  principles  of  the  cases  they  rely  upon.  The  point 
upon  which  mois.t,  if  not  all  of  the  cases  cited  by  plaintiffs  in 
error,  turn  is  that  the  negligence  of  plaintiff  continued  up  to 
the  very  moment  the  injury  was  inflicted.  In  the  case  at  bar, 
it  can  hardly  be  said  for  an  instant  that  David  Clement,  Jr., 
was  acting  negligently  during  any  portion  of  the  time  that  he 
was  being  pushed  and  dragged  along  the  ground  and  track, 
either  in  the  wagon  or  when  he  fell  out  and  w^as  rolled  and 
dragged  by  the  wheels  of  the  engine  and  later  run  over  by  the 
wheels  of  the  cars  that  passed  over  his  body,  eventually  crush- 
ing his  head.  His  negligence,  under  the  authorities  cited  from 
the  Supreme  Court  of  Montana  and  this  Court,  ceased  at  the 
time  he  got  upon  the  track,  and  the  concurrence  ceased  there. 
The  engineer,  Woods,  states  that  when  he  saw  there  was  a 
possibility  the  driver  woiuld  not  stop  he  threw^  the  engine  into 
emergency  at  a  point  distant  75  feet  from  the  crossing.  It  is 
most  respectfully  submitted  that  the  failure  of  the  engineer 
to  stop  the  train  after  he  saw  Clement  in  a  place  of  peril  and 
the  rushing  down  upon  him  with  the  train,  colliding  with  the 
wagon  and  shoving  it  250  feet  beyond  the  point  of  contact 
with  the  wagon,  traveling  325  feet  in  all  after  discovery,  were 
all  acts  of  negligence  which  occurred  after  David  Clement,  ]v., 
was  discovered  in  a  place  of  peril,  and  the  judgment  should  be 
affirmed. 
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Just  one  word  more  as  to  the  space  in  which  that  train,  run- 
ning at  a  rate  of  five  or  six  miles  an  hour,  could  have  been 
stopped  in.  The  jury  undoubtedly  believed,  as  they  had  a 
right  to  believe,  that  the  testimony  given  by  plaintiff's  wit- 
nesses was  true  and  that  the  train  could  have  been  stopped 
within  fifteen  or  thirty  feet.  As  has  been  well  said  by  an 
eminent  trial  judge  before  whom  we  have  practiced,  a  jury 
does  not  have  to  believe  a  thing  merely  because  someone  has 
testified  to  it,  and  a  jury  should  judge  things  not  by  some  un- 
known or  mysterious  rule,  but  as  men  of  common  sense.  So 
it  is  no  wonder  the  jury  preferred  to^  believe  the  witnesses  for 
defendant  in  error  rather  than  those  hypothetical  gentlemen 
who,  after  indulging  in  dissertations  on  the  co-efficiency  of 
friction,  said  it  would  be  a  distance  oi  all  the  way  from  one 
to  two  hundred  feet,  after  an  emergency  application  of  the 
brakes  before  the  train  in  question  could  be  stopped.  A  read- 
ing of  many  of  the  cases  cited  in  the  briefs  in  this  case  will 
show  that  in  hardly  any  was  there  such  a  thing*  as  a  claim  that 
it  took  such  a  remarkably  long  distance  in  which  to  stop  a 
train  g'oing  at  six  miles  an  hour.  In  the  case  of  Neary  v.  N. 
P.  Ry.  Co.,  97  Pac.  946,  37  Mont.  461,  in  the  course  of  the 
opinion  the  Supreme  Court  of  Montana  said : 

"This  train  consisted  of  nine  cars  and  was  about  600 
feet  in  length.  By  the  application  of  the  air  brake,  such 
a  train  could  be  stopped  within  250  or  300  feet  when  go- 
ing at  the  rate  oif  25  or  30  miles  per  hour.  If  going  at 
the  rate  of  6  miles  per  hour,  it  could  be  stopped  within 
a  distance  of  6  feet." 

So,  after  all,  the  remarks  of  counsel  for  plaintiffs  in  error 
trving  to  discredit  the  testimony  of  the  witnesses  who  said  it 
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could  be  stopped  within  fifteen  or  thirty  feet  are  wholly  un- 
called for.  The  neglig-ence  of  plaintiffs  in  error  in.  failing  to 
stop  the  train  in  time  to  avert  the  accident  after  the  discovery 
of  deceased  in  a  place  of  peril  is  conclusively  shown  by  the 
fact  that  the  train  ran  a  distance  of  325  feet  after  the  dis- 
covery. Woods  says  he  applied  the  emerg-ency  75  feet  before 
he  struck  him  and  Glover  testifies  that  by  actual  measurement 
the  wag-on  was  255  feet  from  the  crossing.     (Tr.,  p.  43.) 

IV. 

INSTANTANEOUS   DEATH. 

Under  this  heading,  plaintiffs  in  error  attempt  to  show  by 
their  version  of  the  evidence  that  David  Clement,  Jr.,  died  in- 
stantaneously. After  considering  their  argument  briefly,  we 
will  show  that  the  trial  court  did  not  err  in  refusing  a  directed 
verdict  for  plaintiffs  in  error  or  entering  a  judgment  on  the 
verdict  returned  by  the  jury. 

The  first  case  cited  in  the  brief  of  plaintiffs  in  error.  Rail- 
road Co'.  V.  Pendergrass,  69  Miss.  425,  is  one  that  unfortu- 
nately we  have  not  access  to.  A  reading  of  the  quotation, 
however,  on  page  ';i^y  of  the  brief  shows  that  the  facts  were 
different  from  the  case  at  bar  in  that  the  Mississippi  court 
says  the  deceased  was  run  over  and  ground  to  pieces.  There 
evidently  was  no  pushing  and  dragging  of  deceased  along  and 
over  the  track  for  a  distance  of  from  fifty  to  one  hundred  feet 
as  Clement,  Jr.,  was.  Hence  the  case  is  one  that  can  hardly 
be  said  to  be  in  point. 

The  case  of  Dillon  v.  Great  Noirthern  Ry.  Co.,  38  Mont. 
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485,  100  Pac.  960,  has  no  application  to  the  case  at  bar,  for 
the  reason  that  the  opinion,  shows  that  the  case  was  tried  upon 
on  agreed  statement  of  facts,  which  among  other  things 
stated : 

"and  by  reason  oif  said  colHsion,  the  said  Thomas  Dil- 
lon was  instantaneously  and  immediately  killed,  and  did 
not  live  or  survive  for  a  second  of  time  after  said  ac- 
cident;" 

(Italics  ours.) 

We  have  no  such  condition,  of  the  evidence  in  the  case  un- 
der consideration'.  Indeed,  the  Dillon  case,  supra,  was  based 
upon  Sections  5251  and  5252  of  the  Revised  Codes  of  Mon- 
tana of  1907,  while  the  case  at  bar  is  brought  under  Section 
6494  of  said  Codes. 

The  case  of  Lobenstein  v.  Whitehead  &  Kales  Iron  Works, 
146  Mich.  294,  cited  by  counsel  for  defendant  in  support  of 
their  contention,  that  the  plaintiff  died  iustantaneoiisly,  was 
brought  under  what  w^as  known  as  the  "Death  Act"  of  the 
State  of  Michigan,  and  not  under  a  survival  statute  like  the 
one  under  consideration,  in  the  case  at  bar. 

The  evidence  adduced  in  the  Lobenstein  case  was  as  follows : 

"Q.     Was  he  dead  whem  you  went  down?    A.     No. 

O.     How   long  did   he  live?     A.     Why   I   could  not 
tell  you  how  long  he  lived. 

O.     How  do  you  know^  he  was  alive?     A.     He  was 
down  there  breathing,  and  he  must  have  been  alive. 

Q.     Was  he  conscious  ?     Could  he  talk  ?     A.     No,  he 
could  not  talk." 
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Defendant's  attorney: 

Q.     Yoii  know  he  lived  about  two  hours  after  that 
don  t  you  ?    A.     I  don't  know  how  long  lie  Vived. 

Thereupon  a  motion  for  a  directed  verdict  uas  made  In' 
defendant  upon  the  ground  that  the  defendant  did  not  die 
instantly,  and  the  Supreme  Court  of  Michigan  said  : 

"Upon  the  question  of  whether  death  was  instantaneous 
w'lthm  the  meaning  of  that  term  and  referring  to  the 
manner  m  vxhich  the  question  was  treated  by  the  trial 
court  we  are  of  opinion  that  the  court  would  not  have 
been  warranted  in  directing  a  verdict  for  the  defendant 
upon  that  ground." 

We  take  it  that  the  court  merely  meant  that  it  was  a  ques- 
tion for  the  jury. 

This  "Death  Statute"  in  Michigan  is  in  no  wise  similar  nor 
]s  the  cause  of  action  'granted  by  it  like  that  given  by  Section 
6494  Revised  Codes  of  Montana.  And  a  most  casual  exam- 
ination of  the  decisions  of  the  Supreme  Court  of  Michigan 
will  show  that  that  court,  appreciating  the  fact  that  instan- 
taneous death  was  almost  an  unheard  of  occurrence,  has  held 
that  deaths  occurring  many  minutes,  hours  and  e\'en  a  day 
after  an  accident  were  instantaneous  deaths. 

The  case  of  West  v.  Detroit,  123  N.  W.  iioi,  was  like- 
wise under  the  Michigan  Death  Statute,  and  is  not  applicable. 
The  case  of  Ely  v.  Detroit  United  Ry.  Co.,  127  N.  W.  259, 
was  brought  on  two  counts,  one  under  the  death  and  one  under 
the  survival  statute.  The  court  merely  held  that  there  was 
error  in  compelling  plaintiff  to  elect  under  which  count  a  re- 
covery was  soiight. 

The   apO'logy  of  plaintiffs   in   error   for  citing  the  case  of 
Moyer  v.   Oshkosh,   139  N.   W.  378,  is  well  offered,  for  the 
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reason  that  the  question  of  instantaneous  death  was  based 
upon  a  claim  presented  to  the  city  in  which  it  is  stated  that 
deceased  was  precipitated  into  the  river  and  "then  and  there 
drowned."  The  Supreme  Court  of  Wisconsin  says  this  claim 
was  "unhappily  worded."  The  theory  of  the  case  is  entirely 
unlike  the  case  at  bar  and  is  no  precedent  for  the  question  un- 
der consideration. 

The  Corsair  Case  (Barton  v.  Brown)  145  U.  S.  335,  and 
the  case  of  Cheatham  v.  Red  River  Line,  56  Fed.  248,  are  ones 
in  which  the  courts  held  that  the  sufferings  of  drowning*  per- 
sons are  contemporaneoiis  with  death;  the  Supreme  Court  of 
the  United  States  in  the  Corsair  case  says  too  unsul>stantial 
to  estimate  damages  upon. 

The  case  of  Maher  v.  Boston  &  O'.  R.  Co.,  32  N.  E.  950, 
was  one  in  which  the  question  of  instantaneous  death  was  left 
to  the  jury  and  the  jury  found  the  death  to  be  instantaneoius. 
This  is  precisely  oiu*  contention,  that  the  question  was  properly 
left  to  the  jury  and  the  jury  having  necessarily  found  it  was 
not  instantaneous,  and  there  bemg  evidence  to  support  such 
finding,  the  judgment  should  not  be  disturbed. 

Let  us  next  consider  the  statement  of  counsel  for  plaintiff 
in  error  that  they  do  not  find  a  great  number  of  reported  de- 
cisions on  the  precise  point  and  that  the  Corsair  case  is  the 
only  instance,  so  far  as  they  have  found,  in  which  the  Su- 
preme Court  of  the  L^nited  States  touched  tlie  matter. 

Tlie  examination  we  have  made  of  the  law  discloses  not 
only  that  there  are  cases  other  than  the  ones  counsel  for  plain- 
tiff in  error  rely  upon,  but  the  great  weight  of  authority  is  to 
the  effect  that  the  question  as  to  whether  deceased  was  killed 
instantaneously  or  not  is  one  for  the  jury. 


Our  contention  is  that  David  Clement,  Jr.,  was  not  killed  at 
the  crossingi  when  the  engine  first  collided  with  the  wagon  in 
wdiich  he  w^as  riding,  but  that  he  was  pushed  along  in  the 
wiagon  and  fell  out  some  distance  from  the  crossing,  was 
pushed  along  in  the  wreck  or  by  the  wdieels  of  the  engine, 
ran  over  by  the  wheels  of  the  engine,  tender,  or  cars  at  a  con- 
siderable distance  from  the  crossing-.  The  testimony  shows 
the  first  sign  of  blood  was  at  least  fifty  feet  from  the  cross- 
ing. How  any  one  can  argue  that  he  received  the  fatal  injury, 
to-wit,  the  crushing*  of  the  skull,  while  he  was  seated  in  the 
wiagon,  is  beyond  our  comprehension.  The  finding  of  the 
blood,  legs,  arms  and  brains  in  the  order  mentioned  shows 
that  the  injuries  occurred  in  that  order,  after  he  was  thrown 
about  in  the  wagon  and  hurled  from  it  some  distance  from 
the  crossing. 

To  believe  the  contention  of  counsel  for  plaintiffs  in  error 
that  the  fatal  crushing  of  the  skull  occurred  at  the  crossing 
would  necessitate  attributing]  to  the  locomotive  almost  human 
acrobatic  skill,  as  his  head  was  certainly  several  feet  above  the 
level  of  the  railroad  tracks,  and  blood  would  have  appeared  in 
the  wagon  and  on  the  crossing. 

This  action  is  the  common  law  action  which  the  minor  had 
for  the  injuries  he  received,  and  which  accrued  to  him  at  the 
time  of  his  injuries  and  remained  available  to  him  until  the 
instant  of  his  death,  and  which  the  administrator  of  deceased 
minor  now  seeks  to  prosecute. 

At  common  law  such  a  right  of  action  literally  died  with  the 
decease  of  the  injured  party. 

But  section  6494  Re\'ised  Codes  of  Montana  provides  that 


an  action  or  cause  of  action  shall  not  abate  b}^  the  death  of 
a  party,  etc. 

Alelzner  v.  Northern  Pac.  Ry.  Co.,  127  Pac.  148. 

The  only  questions  then  in  this  case  are :  Was  the  death 
of  David  Clement  simultaneous  with  the  injury,  and  was  the 
evidence  in  this  case  sufficient  to  warrant  the  jury  in  finding 
under  proiper  instructions  from  the  court  that  the  death  was 
not   instantaneous  ? 

No  error  is  predicated  upon  any  of  the  instructions  given 
the  jury  by  the  trial  Court  and  consequently  they  are  pre- 
sumed to  have  stated  the  law  applicable  to  the  facts  in  this 
case  correctly. 

In  the  case  of  Whitford  v.  Panama  Ry.  Co.,  23  N.  W.  486, 

Judge  Comstock  sensibly  declared : 

"The  death  may  be  sudden;  in  common  language,  in- 
stantaneous, but  in  every  fatal  casualty  there  must  be  a 
conceivable  point  of  time,  however  minute,  between  the 
violence  and  the  extinction  of  life.  That  period  may  be 
a  year,  or  it  may  be  less  than  the  shortest  known  division 
of  time." 

The  remark,  a  simple  recital  of  an  obvious  fact  of  science, 
is  important  in  that  it  signifies  that  the  legislature  could  not 
have  meant  to  pass  a  statute  which,  as  is  contended,  means 
that  a  recovery  should  not  be  had  in  a  case  which  the  accepted 
truths  of  science  show  never  does,  in  fact,  occur.  The  Su- 
preme Court  of  South  Carolina  likewise,  though  saying  the 
statute  was  a  survival  statute,  held  in  Price  v.  Richmond  R.  R. 
Co.,  26  Am.  St.  Rep.  700,  that  it  permitted  a  recovery  whether 
the  death  was  instaiitaneous  or  lingering. 

Reed  v.  Northeastern  R.  Co.,  t6  S.  E.  289. 
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In  Kentucky  a  like  conclusion  was  reached. 

Givens  v.  Kentucky  C.  R.  Co.,  12  S.  W.  257. 

The  Supreme  Court  of  Iowa  has  passed  upon  the  question 
here  involved  in  Kellow  v.  Central  Iowa  Ry.  Co.,  23  N.  W. 
740,  saying: 

"The  finding-  is  that  his  death  was  of  the  nature  com- 
monly known  as  "instant  death."  A  death  is  not  neces- 
sarily instantaneous  m  fact  because  it  is  of  that  nature. 
If  the  injury  which  caused  the  death  is  necessarily  fatal 
and  death  results  in  a  few  moments  from  it,  it  would  no 
■doubt  be  commonly  called  instant  death;  but  as  the  per- 
son survived  the  injury  for  that  brief  period  it  cannot  be 
said  that  death  was  instantaneous.  The  evidence  shows 
that  Carter  survived  the  injury  for  a  few^  moments." 

On  a  rehearing-  of  this  case  it  was  said : 

''We  have  examined  the  evidence  in  the  record,  and 
are  satisfied  that  without  conflict  it  establishes  the  fact 
substantially  as  stated  in  the  opiniou.  It  shows  beyond 
coutroversy,  we  think,  that  the  death  was  not  simultan- 
eous with  the  injury.  We  concede  that  the  time  between 
the  two  occurrences  was  brief,  perhaps  not  to  exceed  three 
to  five  minutes.  Our  holding  on  the  question  considered 
is  based,  however,  not  on  the  length  of  time  that  Carter 
survived  the  injury  but  upou  the  fact  that  he  lived  after 
it  occurred." 

Kellow  V.  Central  Iowa  Ry.  Co.,  2^  N.  W.  466. 
In  the  case  of  Worden  v.  Humeston  &  S.  R.  Co.,  33  N.  W. 
630,  the  Supreme  Court  of  Iowa  held  it  made  no  difference 
whether  the  injured  died  instantly  or  not. 

See  also  Connors  v.  Burling(ton  C.  R.  &  N.  Ry.  Co.,  32  N. 
W.  465. 

A  very  interesting  case  upon  the  subject  under  discussion 
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is  that  of  Nanrse  v.  Packard,  128  Mass.  307.  In  this  case  the 
deceased  was  last  seen  aHve  in  the  mill  ten  or  fifteen  minutes 
before  the  accident;  three-quarters  of  an  hour  after  the  ac- 
cident his  dead  body  was  found  twenty  feet  below  where  he 
had  last  been  seen,  with  no  marks  of  injury  upon  it,  surround- 
ed by  loose  grain  over  his  head.  There  was  expert  evidence 
that  he  died  of  suffocation  and  that  a  person  so  situated  would 
retain  consciousness  from  three  to  fi\'e  minutes.  Held  that 
the  jury  were  warranted  in  finding-  that  the  death  was  not  in- 
stantaneous. 

In  an  action  for  injury  to  plaintiff's  intestate  by  suffocation 
in  a  steamer  in  which  the  hatch  had  been  closed  to  check  fire, 
from  the  positio'n  of  the  body  it  was  to  be  inferred  that  his 
death  w^as  not  instantaneous  and  that  he  lived  in  a  state  of 
conscious,  suffering  for  a  greater  or  less  time. 

Held  to  be  proper  case  for  the  jury. 

Pierce  v.  Cunard  S.  S.  Co.,  26  N.  E.  415. 

Carolina  C.  J.  Ry.  Co.  v.  Shewatter,  161  S.  W.  1136. 

Belding  v.  Black  Plills  R.  Co.,  3  S.  D.  369;  53  N.  W. 

750- 

Brown  v.  Chicago  Ry.  Co.,  yj  N.  W.  748;  78  N.  W. 

771  ;  44  L.  R.  A.  579;  70  N.  W.  170;  ^.j  L.  R.  A. 
333- 

A  case  almost  on  all  fours  is  the  case  of  Martin  v.  Boston 
&  Maine  R.  R.  Co.  (Mass.),  56  N.  E.  720. 

Plaintiff's  decedent  was  in  defendant's  employment  as  a 
brakeman  and  switchman,  at  the  time  of  the  accident;  dece- 
dent attempted  to  descend  from  a  car  on  the  end  of  the  train 
when  it  w^as  al)out  270  feet  from  and  backing  towards  the 
switch,  and  his  feet  caught  al>out  two  feet  from  the  grcnmd, 
until  tile  car  had  gone  twenty  feet,  when  his  foot  was  loosened 
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and  after  loeiiig  pushed  one  hundred  sixt};  feet  further  he  was 
run  over  and  instantly  killed.  There  was  evidence  that  the 
train  was  going  at  a  rate  of  four  or  five  miles  an  hour  and 
that  a  train  of  its  kind  should  be  stopped  within  the  length  of 
a  car  and  a  half. 

The  court  said : 

"The  plaintiff  concedes  that  if  there  w^as  not  conscions 
suffering  the  action,  which  is  brought  under  the  Employ- 
er's Liability  Act,  by  persons  dependent  on  the  deceased 
cannot  be  maintained.  It  seems  to  us  plain  that  there 
was  conscious  suffering,  although  the  second  in  which 
the  deceased  was  killed  was  separated,  as  a  point  of  time, 
from  the  second  in  which  he  fell  from  the  car,  the  acci- 
dent was  one  accident  from  its  beginning  to  its  swift  and 
unfortunate  end.  The  same  causes  were  operating  all 
the  time,  which  was  exceedingly  brief,  only  a  few  sec- 
onds. We  do  not  see  how  the  second  in  which  the  de- 
ceased was  killed  can  be  separated  from  the  second  in 
which  he  fell,  and  from  the  seconds  which  intervened  be- 
tween that  time  and  the  death,  so  as  to  say  death  was 
without  conscious  suffering." 

Another  case  in  point  is  that  of  Finnigan  v.  Fall  River  Gas 
Works,  (Mass.),  34  N.  E.  523. 

This  wasi  a  case  where  deceased  met  his  death  from  becom- 
ing asphyxiated. 

The  court  said : 

'There  was  evidence  for  the  jury,  whatever  may  be 
thought  of  its  weight,  that  the  deceased  had  a  period 
of  conscious  suffering  before  death.  One  of  the  doctors 
testified  to  that  effect.  To  be  sure  he  had  not  had  any 
experience  of  this  kind  of  asphyxiation  personally  or  with 
patients,  but  his  general  competency  as  an  expert  seems 
not  to  have  been  questioned.     .     .     .     We  see  no  suffi- 
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cieut  gronnd   for  sayino-  that  the  testimony  admitted  in 
this  case 
the  fact." 


this  case  could  be  treated  as  furnishing  no  evidence  of 


In  the  case  of  St.   Louis  I.   M.   &  S.   Ry.   Co.  v.   Stamps 
(Ark.),  104  S.  W.  1 116,  the  court  said: 

''The  next  point  raised  is  that  there  was  instant  death, 
and  hence  compensation  for  pain  and  suffering  prioi*  to 
death  cannot  be  sustained.  The  facts  testified  to  bv  eve 
witnesses  were  tliat  the  steam  cyHnder  of  the  locomotive 
struck  Mr.  Kirby  on  the  hip  and  knocked  him  from  the 
bridge,  and  he  fell  on  an  iron  girder  parallel  with  the 
bridge;  that  he  struck  this  girder  wiith  some  force,  enough 
to  make  him  bounce,  and  then  he  dropped  his  flag,  which 
fell  on  one  side  of  the  girder  and  he  on  the  other;  and 
that  as  lie  fell  from  it,  he  drew  up  his  hands  close  to  his 
breast.  Another  witness  saw  his  left  arm  raised  as  he 
was  falling.  The  bridge  was  twenty  or  twenty-five  feet 
above  the  water.  The  river  was  swift  and  deep  at  this 
point.  He  was  not  seen  after  his  fall.  The  train  was 
making  so  much  noise  that  it  is  not  known  whether  he 
made  an  outcry  or  not.  When  the  body  was  found  some 
two  months  later  there  were  indications  of  bruises  on  the 
head.  For  a  recovery  to  be  had  for  pain  and  suffering 
there  must  be  some  appreciable  interval  of  conscious  suf- 
fering after  the  injury  and  before  the  death.  G.  L.  I.  M. 
&  Son.  Ry.  Co.  v.  Dawson,  68  Ark.  i  ;  56  S.  W.  4." 

'Tn  Taxarkan  Gas  Co.  v.  O.  R.  R.,  59  Ark.  27; 

S.  W.  66;  43  Am.  St.  Rep.  215,  it  was  said: 

"  'That  the  struggles  of  deceased  were  oif  the  briefest 
character.  He  cried  out  twice,  and  his  hands  were  burnt 
and  drawn  up  by  wires.  He  died  almost  instantly;  yet 
in  that  case  a  recovery  for  conscious  pain  and  suffering 
was  sustained.'  There  is  a  conflict  in  the  authorities  as 
to  whether  in  case  of  death  by  drowning  there  can  be  a 
recovery  for  conscious  pain  and  suffering.  See  Railroad 
Co.  V.  Dawson,  supra.  It  cannot  be  said,  in  view  of  the 
evidence  above  detailed,  that  there  was  not  a  substantial 
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iiiterval  of  conscious  mental  and  physical  suffering  from 
the  time  Mr.  Kirby  was  struck  by  the  locomotive  on  the 
bridge  until  he  met  his  death  in  the  river  below." 

Another  case  very  similar  to  the  one  at  bar  is  the  case  of 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dawson  (Ark.),  56  S.  W.  46, 
in  which  plaintiff's  decedent  while  crossing  the  railroad  track 
was  struck  by  a  locomotive,  run  over  and  killed.  She  was 
between  six  and  seven  years  of  age.  She  was  seen  on  the 
track  a  short  distance  in  front  of  the  engine,  but  no  witness 
saw  her  at  the  time  she  was  struck.  After  the  train  passed 
over  her,  she  was  discovered  lying  on  the  track.  She  had  been 
pushed  along  the  track  and  looked  like  a  bundle  of  rag's.  One 
of  her  legs  have  been  cut  off  above  the  knee,  and  a  portion 
of  the  entrails  protruded,  and  the  skull  was  broken.  Those 
who  reached  her  first  testified  that  she  did  not  move,  and  did 
not  appear  to  be  conscious,  thougii  she  was  seen  to^  breathe. 
Some  one  called  her  "Marie"  but  she  never  spoke.  She  gave 
a  couple  of  gasps  and  in  a  moment  or  so  was  dead. 

The  court  said : 

''We  are  also  of  the  opinion  that  a  right  of  action  sur- 
vived to  the  personal  representative;  for  the  survival  of 
the  action  depends  upon  whether  the  injured  child  lived 
after  the  act  coiustituting  the  cause  of  action,  and  it  is 
not  material  whether  she  was  conscious  or  not.  If  she 
lived  after  her  right  of  action  was  complete,  this  right, 
Avhich  she  possessed,  passed  by  virtue  of  the  statute,  to 
her  personal  representative." 

Davis  V.  Railway,  53  A,rk.   123;   13  S.  W.  801;  7  L. 

R.  A.  238. 
Hollenbeck  v.  Railroad  Co.,  9  Cush.  478; 
Mulchahey  v.  Car  Wheel  Co.,  145  Mass.  281;  18  N.  E. 

106. 
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The  Corsair  case  cited  by  counsel,  12  Sup.  Ct.  949;  36  L. 
Ed.  J2J,  did  not  touch  upon  the  point  here  involved  and  no- 
where did  the  court  attempt  to  go  farther  than  to  determine 
that  the  point  of  time  between  the  injury  and  the  death  was  so 
short  that  no  recovery  could  l^e  had  for  conscious  suffering-. 
The  question  here  involved  is,  did  the  action  survive  ? 

In  the  Corsair  case  a  person  was  drowned.  The  boat  struck 
the  bank  of  the  Mississippi  and  m  ten  minutes  sunk.  It  was 
contended  that  the  deceased  suffered  great  mental  and  physical 
pain  and  shock  and  endured  tortures  and  agonies  of  death. 

The  court  said : 

"Had  she  suffered  bodily  wounds  and  bruises  from  the 
results  of  which  she  lingered  and  ultimately  died  it  is 
possible  that  her  suff'erings  during  her  illness  would  give 
a  separate  cause  of  action.  .  .  .  Her  fright  for  a 
few  minutes  is  too  unsubstantial  a  basis  for  a  separate 
estimation  of  damages.'' 

Reviewing  briefly  the  evidence  in  this  case  we  find  that  the 
train  was  moving  at  the  rate  of  about  five  or  six  miles  an 
hour  (Tr.,  p.  50)  ;  that  when  the  wagon  was  struck  it  was 
pushed  along^  the  track  approximately  250  feet  (Tr.,  p.  43). 
The  body  of  the  plaintiff's  decedent  was  approximately  75  or 
145  feet  west  of  the  crossing  (Tr.,  pp.  29,  54),  between  the 
tracks  (Tr.,  p.  30).  \A'hen  the  boy  was  picked  up  he  was 
merely  gasping  a  little,  frothing  at  the  mouth  as  if  in  his  last 
struggle  for  life  (Tr.,  p.  53).  The  hand  of  the  boy  was 
picked  up  ten  feet  east  of  the  body  (Tr.,  p.  54).  Blood  was 
found  on  the  track  between  the  place  where  the  arm  was 
picked  up  and  the  body.  The  lx)y  was  riding  in  an  enclosed 
milk  wao;on.     The  wa^'on  was  caup-ht  on  the  foot  board  run- 

o  o  <r? 
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nine:  alono-  the  rear  end  of  the  eneine,  and  across  the  rail,  and 
slid  along  on  the  rail  ahead  of  the  engine  (Tr.,  p.  28). 

The  case  of  Melzner,  Admr.  of  Omer  Hadox,  v.  Northern 

Pacific  Ry.  Co.,  127  Pac.  148,  was  a  case  almost  on  all  fours 

with  tlie  case  at  bar.     In  that  case  the  Supreme  Court  of  this 

state  said : 

''We  preface  our  remarks  by  saying  that  we  think  the 
evidence  sufficient  to  show  that  Omer  Haddox  survived  his 
injuries  for  an  appreciable  length  of  time,  and  therefore 
had  a  cause  of  actiom  for  damages  for  the  injuries  sus- 
tained, assuming  for  the  present  that  his  injuries  were 
caused  proximately  by  the  negligence  of  the  defendant." 

The  facts  in  this  case  are  not  set  forth  in  the  decision,  but 

we  quote  from  the  record  on  appeal  as  follows : 

"He  was  struck  by  the  pilot  beam.  I  should  judge  it 
struck  him  in  the  back.  He  seemed  to  roll  like  a  ball 
through  the  air ;  he  was  away  clear  off  the  ground ;  after 
the  engine  hit  the  boy  I  ran  down  where  he  lighted ;  after 
I  got  there  the  boy  just  gasped  once  or  twice — kind  of 
opened  his  mouth  and  closed  it." 

In  the  case  of  Beeler  v.  Butte  &  London  Copper  Co.,  no 

Pac.  531  (Mont.),  the  Supreme  Court  of  this  state  said:  • 

*'0n  the  morning  of  the  day  above  referred  to,  Edwin 
Beeler,  a  pumpman  in  appellant's  employ,  was  sent  by  one 
O'Neal,  his  boss,  to  prime  a  pump  at  the  'Four  Hundred' 
and  after  that  proceed  to  the  'Six  Himdred'  and  shut  off 
the  steam  line  there.  He  proceeded  to  the  'Four  Hun- 
dred,' was  there  about  15  minutes,  primed  the  pump, 
passed  some  remarks  with  one  Simmons,  took  the  cage, 
rang  for  the  'Six  Hundred'  and  descended.  About  half 
an  hour  after  this  O'Neal,  finding  the  steam  line  still 
open,  signaled  from  the  bottom  of  the  shaft  for  tlie  cage, 
and,  not  receiving  it,  he  ascended  the  shaft  by  means  of 
the  ladder,  arrived  at  the  'Six  Hundred,'  and  there  found 
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Reeler  dead,  bound  tight  l:)etween  the  lower  edge  of  the 
north  wall  plate  and  the  upper  edge  of  the  bottom  of 
the  cag-e,  the  floor  of  the  cage  being;  about  four  inches  up 
on  the  wall  plate.  The  cage  was  rigid,  and  it  \\as  neces- 
sary to  lower  it  to  remove  the  body ;  'it  seems  to  have 
him  by  the  breastbone  and  the  lower  short  ribs,  square 
he  was  bound  in  that  tight  that  th.ere  wasn't  a 
tremor  in  cage  at  all.'  His  body  was  held  almost  erect, 
his  head  throw^n  slightly  backw^ard,  the  hat  still  on  it ; 
both  hips  were  below  the  floor  of  the  cage  but  the  left 
leg  was  drawn  up  soi  that  the  kneecap  was  above  the 
floor  of  the  cage;  his  clothing  w^as  drawn  or  bunched 
sharply  upw^ard;  he  had  been  dead  some  time.  There  was 
no  blood,  except  a  little  froth  from  the  mouth,  nor  marks 
of  injuries  except  crosswise  at  the  point  of  the  breast- 
bone, which  were  not  cuts  but  a  crush;  the  lower  ribs 
were  broken  at  that  point;  there  were  no  wounds  on  the 
legs  or  around  the  region  of  the  hips,  front,  or  rear  or 
sides.  The  internal  organs  of  the  lower  abdomen,  every- 
thing in  the  abdominal  cavity  seemed  to  be  pushed  up. 
No  one  saw  the  accident  or  heard  any  outcry.  At  the 
time  of  the  accident  Beeler  was  27  years  old,  in  good 
health,  sober,  steady,  and  industrious,  competent  in  his 
business,  capable  of  earning  $150  a  month,  and  with  a 
life  expectancy  of  36  years.  The  injuries  sustained  by 
him  were  such  as  to  totally  incapacitate  him  and  to  cause 
his  death.  It  does  not  appear  that  death  was  instantan- 
eous, but,  on.  the  contrary,  we  think  there  is  sufficient 
competent  evidence  in  the  record  to  support  the  conclu- 
sion that  he  lived  an  appreciable  timiC  after  the  injuries 
were  sustained." 

Counsel  say  that  Chappers  testimony  was  contradicted  and 
that  he  was  impeached,  but  our  contention  is  that  while  the 
jury  might  disbelieve  the  evidence  given,  by  Chappel.  it  was 
a  question  for  the  jury,  and  the  Court  should  not  say  as  a 
matter  of  law  where  there  is  a  conflict  in  the  evidence  that 
the  jurv  could   not  believe  one  witness  in  preference  to  an- 
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ather, no  matter  how  much  the  Court  might  be  impressed  with 
the  truth  or  falsity  of  it.  The  evidence  shows  that  the  wagion 
was  pushed  along  ahead  of  the  engine,  and  the  boy  must  have 
dropped  out  on  the  track  and  was  caught  up,  apparently  by 
the  wheels  and  was  dragged  some  distance  on  the  track.  Ap- 
parently an  arm  was  taken  off  at  one  time,  a  leg  at  anotheir, 
then  another  leg,  and  lastly  the  head  crushed.  That  was  the 
order  the  various  parts  of  the  body  were  found  in. 

The  Supreme  Court  of  Massachusetts  in  Hollenbeck  v.  Birk- 

shire,  9  Cush.  478,  said: 

"We  think  the  accruinp-  of  the  riq-ht  of  action  does  not 
depend  upon  intelligence,  consciousness  or  mental  capacity 
of  any  kind  on  the  part  of  the  sufferer.  A  right  may  ac- 
crue by  operation  of  law  to  one  in  extremis,  when  it  re- 
quires no  act  or  assent  or  even  consciousness  on  his  part. 
Should  a  person  who'  is  heir  of  his  father  be  in  the  lowest 
condition,  but  still  heir  at  the  moment  of  the  death  of  his 
father,  the  descent  would  be  cast  on  him,  although  he 
might  never  know  it." 

Ouotine:  ag-ain  from  a  Massachusetts  court : 

''Instantaneous  means  generally  occurring  in  an  in- 
stant, or  without  any  perceptible  duration  of  time. 
.  .  .  If  a  blow  w\}o\\  the  head  produces  unconscious- 
ness and  renders  the  person  injured  incapable  of  intel- 
ligent thought  or  speech  or  action,  and  so  remains  for 
several  minutes  and  then  dies,  we  think  his  death  may 
very  properly  be  considered  immediate,  though  not  in- 
stantaneous. Of  course  an  instantaneous  death  is  an  im- 
mediate death,  but  wc  have  not  supposed  that  an  im- 
mediate death  is  necessarily  and  in  all  cases  an  instan- 
taneons  death.  .  .  .  Such 'a  discrimination  may  be 
regarded  by  some  as  excessively  exact  or  nice,  and  there- 
fore hypercritical,  but  in  stating  legal  propositions  it  is 
impossible  to  be  too  exact,  Tulley  v.  Pittsburg  R.  Co.,  134 
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Mass.  499.  In  paraphrasing  an  opinion  from  Towa  'All 
death  is  not  necessarily  instantaneous  in  fact  because  it 
is  of  that  nature.  If  the  injury  causing  the  death  is  nec- 
essarily fatal,  and  death  results  therefrom  in  a  few  mo- 
ments, Vvdiile  it  would  commonly  be  called  an  instant 
death,  still  if  the  person  injured  survives  the  injury  for 
a  brief  period,  it  cannot  be  said  that  the  death  is  instan- 
taneous. It  is  immaterial  that  the  period  of  time  between 
the  injury  and  death  is  short.  If  the  injured  person  sur- 
vives the  injury  but  for  a  single  moment,  the  cause  of 
action  accrues  to  him  as  certainly  as  if  he  lives  for  a 
month  or  a  year  thereafter." 

Kellow  V.  Cent.  Iowa  R.  R.  Co.,  (Iowa),  68  Iowa  470. 


A  jury  might  well  say  that  consciousness  is  evidenced  by 
the  opening  and  closing  of  the  mouth  more  often  than  in  any 
other  way.  We  accept  this  as  a  fact,  wdien,  at  the  bed  of  death, 
the  departing  having  not  sufficient  strength  to  make  audible 
sounds,  but  are  attempting  to  speak.  Whether  there  is  con- 
sciousness coupled  with  bodily  injury  there  is  pain  and  suf- 
fering. 

In  the  recent  case  of  Myers  v.  Pittsburg  Coal  Co.,  233  U.  S. 
184,  the  deceased  was  found  lying  in  the  middle  of  the  track 
with  his  head  toward  the  motor  and  his  cap  upright,  the 
body  was  badly  torn  and  mangled  before  the  motor  car  could 
be  stopped ;  deceased's  tongue  was  found  to  be  moving,  but 
he  died  shortly  from  his  injuries.  A  recovery  was  had  in  the 
Circuit  Court  of  Pennsylvania  and  a  reversal  had  in  the  Cir- 
cuit Court  of  Appeals. 

The  Supreme  Court  of  the  United  States  said  in  reversing 
the  Circuit  Court  of  Appeals: 
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"The  opinion  of  the  circnit  court  of  appeals  placed  the 
reversal  largely  upon  the  want  of  definite  proof  as  to  the 
manner  in  which  Myers  came  to  his  death, — whether  by 
contact  with  wire,  or,  if  so,  whether  that  merely  disabled 
him  or  he  was  only  injured  or  stunned  by  the  fall,  was 
seized  with  vertigo  or  other  sudden  sickness  and  fell  from 
the  car  for  that  reason,  or  lost  his  footing  by  some  un- 
expected movemeiit  of  the  train,  or  voluntarily  got  off  the 
car  and  stumbled  and  fell  upon  the  track,  or  became  be- 
wildered in  the  dark,  and  mistakenly  suppoised  himself  to 
be  in  a  place  of  safety.  The  court  held  that  all  these  sit- 
uations were  more  or  less  probable,  and,  in  the  absence 
of  some  more  accurate  means  of  ascertaining  the  true 
condition  in  this  regard,  no  recovery  could  be  had  for  the 
wrongful  causing  oif  his  death,  and  that  an  examination 
of  the  testimony  brought  the  court  to  the  conclusion  that 
the  jury  should  not  have  been  permitted  to  guess  as  to 
the  proximate  cause  of  death.  This  question,  however, 
was  submitted  to  the  jury  and  found  against  the  defend- 
ant in  the  trial  court.  Unless  the  testimony  was  such 
that  no  recovery  can  be  had  upon  the  facts  showm  in  any 
view  wihich  can  be  properly  taken  of  them,  the  verdict  and 
judgment  of  the  district  court  must  be  affirmed. 

"That  there  was  ample  testimony  to  carry  the  question 
of  negligence  to  the  jury  we  have  already  said,  and  in 
any  case  it  cannot  be  said  as  a  matter  o^f  law  that  there  was 
no  evidence  tending  to  show  that  Myers  came  to  his  death 
bv  the  negligence  of  defendant  in  one  or  more  of  the  ways 
charged  in  the  petition.  Considering  the  testimony,  as 
it  must  be  considered  in  determining  questions  of  this 
character,  in  appellate  courts,  in  its  most  favorable  aspect 
to  the  plaintiff  below,  we  think  the  jury  might  well  have 
found,  in  view  of  the  place  at  which  the  body  of  Myers 
was  found  near  to  the  wire,  with  his  cap  gone  from  his 
head,  that  he  came  in  contact  with  that  wire  and  was 
thrown  to  the  ground,  and  tliat  he  survived  from  contact 
with  the  wire,  carr3nng  the  voltage  which  it  did,  and  while 
in  this  situation  was  run  over  and  killed  by  the  approach- 
ins-  motor  car,  the  operator  beino-  nnable  to  see  his  l>odv 
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upon  the  track  because  of  the  want  of  efficient  Hght  in  the 
entr}^  or  in  the  motor  car.  We  think  reasonable  men,  con- 
sidering- the  testimony  adduced,  might  well  have  come  to 
this  conclusion,  and  that  it  was  error  in  the  appellate  court 
to  set  aside  the  verdict  for  entire  absence  of  testimony  up-* 
on  this  subject.  In  our  opinion,  the  trial  court  properly 
left  the  question  to  the  jury  upon  testimony  which,  when 
fairly  considered,  might  sustain  the  verdict.  See  Humes 
V.  United  States,  170  U.  S.  210,  42  L.  Ed.  loii,  18  Sup. 
Ct.  Rep.  602." 

This  case  is  undoubtedly  the  latest  expression  of  the  law 
on  this  subject  and  coming  from  the  court  it  does  entitles  it 
to  the  greatest  consideration.  The  true  rule  undoubtedlv  is 
that  the  question  is  one  properly  left  for  the  jury  and  by  its 
verdict  the  jury  having  found  that  Clement  survived  an  ap- 
preciable length  of  time,  this  court  cannot  set  aside  the  verdict 
if  from  any  viewi  of  the  testimony  such  verdict  finds  support. 

We  respectfully  submit  that  the  jury  could  easily  have  found 
from  the  testimony  that  Clement  was  even  after  falling  out 
of  the  wagon  rolled,  pushed  or  dragged  along  the  gTound  by 
the  wagon  as  it  was  fastened  on  the  engine's  running  board, 
or  by  the  wheels  of  the  engine  or  wheels  of  the  car,  or  all  of 
these. 

The  trial  judge  considering  the  motion  for  a  new  trial 
rightly  held  under  the  authorities  cited,  supra,  and  especially 
the  last  one  from  the  Supreme  Court  of  the  United  States,  that 
if  under  any  view  of  the  testimony  the  verdict  coiuld  be  sus- 
tained it  should  be.  The  jury  evidently  considered  and  they 
had  a  right  to  do  so,  that  no  evidence  of  the  blood  was  seen 
for  fifty  feet  from  the  place  of  collision;  and  the  finding  of 
the  brains  beyond  the  severed  arm  and  legs,  was  sufficient  to 
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show  that  Clement,  Jr.,  Hved  after  the  colHsion  an  appreciable 
length  of  time,  and  the  cause  of  action  survived.  The  living 
of  deceased  for  the  briefest  moment  is  a  sufficient  survival, 
and  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

B.  K.  WHEELER, 
HO'MER  G.  MURPHY, 
A.  A.  GRORUD. 


Service  of  the  above  and  foregoing  Brief  is  hereby  acknowl- 
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Qltrrmt  filourt  of  App^b 

J0r  tl|^  Nittttj  Qltrrmt 


CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY,  a  Corporation;  CHICAGO,  MILWAU- 
KEE &  PUGET  SOUND  RAILWAY  COMPANY, 
a  Corporation;  J.  E.  WOODS  and  M.  I.  CHAPPELL, 

Plaintiffs  in  Error, 
vs. 

DAVID  CLEMENT,  as  Administrator  of  the  Estate  of 
DAVID  CLEMENT,  JR.,  Deceased, 

Defendant  in  Error. 


f  ^tttton  far  Srlfrarmg 


Upon  Writ  of  Error  to  the  United  States  District  Court 
of  the  District  of  Montana 


Oatwi    A    Roberts     f^M^^^jro-    Prlntera,  Butte 


PETITION  FOR  REHEARING. 

Now  comes  the  defendant  in  error  in  the  a1>ove  entitled 
cause,  and  respectfully  presents  this,  his  petition  for  rehearing 
in  the  said  cause  upon  the  merits,  and  submits  the  following 
reasons  why  his  petition  should  be  granted : 

I 

This  is  an  action  instituted  under  Section  6494  of  the 
Revised  Codes  of  Montana,  1907,  by  the  administrator  of  the 
estate  of  David  Clements,  Jr.,  to  recover  for  injuries  sus- 
tained by  said  David  Clement,  Jr.,  and  from  which  injuries 
he  thereafter  died,  it  being  alleged  in  the  complaint  that  said 
injuries  were  caused  by  the  negligence  of  the  defendants. 

II 

It  is  alleged  in  the  complaint  that  the  said  David  Clement, 
Jr.,  was  a  strong  and  able-bodied  lad  of  fifteen  years  of  age, 
of  good  capacity  for  and  disposition  to  work,  and  would  have 
earned  much  mone}^  after  he  became  twenty-one  years  of  age, 
and  would  have  enjoyed  a  long  and  happy  life;  and  that  he 
lived  an  appreciable  length  of  time  after  the  accident  and 
that  the  cause  of  action  has  survived  to  his  administrator. 

Ill 

The  statute  under  which  this  actiou  was  instituted.  Section 
6494,  Revised  Codes  of  Montana,  1907,  g;ives  to  the  personal 
representative  of  the  decedent  the  right  to  prosecute  and  main- 
tain the  same  action  that  the  decedent  could  have  maintained 
had  he  lived;  that  is,  not  only  the  right  to  maintain  an  action 
for  pain  and  suffering,  when  the  decedent  lived  an  appreciable 
length  of  time  after  receiving  the  injuries,  but  also  the  right 
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to  maintain  an  action  for  any  impairment  of  his  earning  ca- 
pacity when  tlie  decerlent  Hved  an  appreciable  length  of  time 
after  receiving  the  injuries. 

Beeler   vs.    Bbtte   &   London    Copper   Dev.    Co.,   41 

Mont.  465; 
Dillon  vs.  Great  Northern  Ry.  Co.  38  Mont.  485  ; 
Melzner  vs.  Northern  Pacific  Ry.  Co.  46  Mont.  162; 
Kfeys  vs.  Valley  Tel.  Co.  132  Mich.  281; 
Oh"ver  vs.  Monghton  Co.  St.  Ry.  Co.  134  Mich.  367. 

IV 

On  the  trial  of  this  action,  without  objection  on  the  part 
of  the  plaintiffs  in  error,  defendants  below,  evidence  was  in- 
troduced, and  considered  by  the  jury,  showing  the  expectancy 
of  life  of  a  person  fifteen  years  of  age  and  the  amount  of 
money  required  to  purchase  for  a  person  twenty-one  years 
of  age  an  annual  income  of  one  hundred  dollars  per  annum. 
Witness  Fenner,  Trans,  p.  113. 

V 

The  defendant  in  error,  plaintiff  l>elow,  also  introduced 
on  the  trial  of  this  action  evidence  showing  that  the  decedent 
lived  an  appreciable  length  of  time  after  receiving  the  injuries 
vvhich  caused  his  death.  The  witness  Chappel  testified,  in 
substance,  tliat  he  'crossed  the  drcrccheads  between  the  engine 
and  the  first  car  and  then  irazrdled  tz^'o  car  lengths,  between 
J2  and  80  feet,  to  zchere  he  found  the  boy  between  the  rails 
underneath  the  drawheads  of  the  second  and  third  cars,  and 
that  when  he  reached  the  boy  he  was  gasping  a  little,  frothing 
at  the  mouth,  as  if  in  his  hist  struggles  for  life.  This  evidence 
having  been  apparently  overlooked  by  the  court. 
Witness  Chappel,  Transcript  pp.  52-53. 


VI 

The  court  apparently  misconstrued  the  interpretation 
placed  upon  Section  6494,  Revised  Codes  of  Montana,  1907, 
urider  which  this  action  was  instituted.  The  cases  cited  by 
the  court  in  its  opinion  are  based  upon  statutes  wliere  a  re- 
covery could  only  be  had  for  conscious  nain  and  sufferine, 
while  the  Supreme  Court  of  the  State  of  Montana,  in  constru- 
ing the  Montana  statute,  has  held  tliat  vrhile  under  tliat  statute, 
conscious  pain  and  suffering  may  be  included  as  an  element 
of  damao-e  it  does  not  necessarilv  have  to  be  so  included,  and 
a  recovery  may  be  had  for  injuries  impairing  earning  caijacity 
Vvhen  the  person  in.jured  lives  an  appreciable  length  of  time 
after  receiving*  the  injuries. 

Beeler   vs.    Butte   &   London   Copper   Dev.    Co.,   41 
Mon.t.  465. 

VII 

Noi  evidence  whatever  was  introduced  by  the  defendant 
in  error,  plaintiff  below,  on  the  trial  of  this  action,  for  the 
purpose  of  showing  any  pain  or  suffering  by  the  decedent 
betweeUi  the  time  he  received  the  injuries  and  the  time  of  his 
death,  the  evidence  introduced  being;  for  the  express  purpose  of 
showing  that  the  decedent  lived  an  appreciai)le  length  of  time 
after  receiving  the  injuries,  his  expectancy  of  life  and  the 
amount  lie  Vv'ould  have  l^seen  entitled  to  recover  by  reason  01 
the  impairment  of  his  capacity  to  earn  money  if  he  had  sur- 
vived his  injuries. 

VI 1 1 
Th.e  damages  which  tlie  jury  awarded  tlie  defendant  in 
error,   plaintiff  loelow,   were  not   for  the.  decedent's  pain   and 
sufferino-  1>etween  the  time  the  injuries  were  received  and  his 
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death,  but  for  the  impairment  of  his  earning-  capacity  caused 
])y  the  injuries  from  wliicli,  after  an  apprecial^le  length  of 
time,  he  died. 

IX 

The  damages  awarded  having-  been  for  tlie  impairment 
of  tlie  decedent's  earning  capacity  and  not  for  pain  and  suf- 
fering, the  judgment  should  have  been  affirmed. 

WHEREFORE,  we  respectfully  ask  tliat  a  rehearing  be 
g-ranted   and   tliat  the  case  be   reconsidered   upon   its   merits. 

BURTON  K.  WHEELER, 
A.  A.  GRORUD, 
EIOMER  G.  MURPHY, 

Solicitors  for  Defendant  in  Error. 

I,  Burton  K.  Wlieeler,  one  of  the  solicitors  for  the  de- 
fendant in  error,  do  hereby  certifv  that  in  my  judgment  the 
foregoing  petition  for  rehearing  is  well  founded,  and  that 
tlie  same  is  not  interposed  for  delay. 


a olnlA^ 
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Of  Solicitor  for  Defendant  in  Error. 

Service    of    above    and    foregoing  petition  for  rehearing 

admitted  and  copy  thereof  received  this  Ir  v ; day  of 

Octol)er,  TQ15. 


Solicitors /for  Plaintiff  in  Er/i/M 
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